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Notes 

Improving Statutory Deadlines on Agency 
Action: Learning from the SEC’s Missed 
Deadlines Under the JOBS Act* 

The Securities and Exchange Commission (SEC) has received a great deal 
of negative attention, both from Congress and from the public, for missing 
deadlines imposed by various provisions of the JOBS Act.  This Note argues 
that these missed deadlines were at least partially due to Congress’s 
problematic use of statutory deadlines. 

This Note begins by discussing the Administrative Procedure Act (APA), 
which sets forth the rulemaking procedures that an agency must follow.  It also 
explains the legal implications of statutory deadlines, describing how they can 
increase the likelihood of a successful claim against an agency for 
unreasonable delay, affect a court’s evaluation of agency compliance with the 
APA, and affect “arbitrary and capricious” review. 

This Note then describes why statutory deadlines are used—to reduce 
regulatory delay, to align agency decision making with legislative intent, and to 
give Congress an easy way to narrow agency discretion in areas where it does 
not have expertise.  It also addresses the problems created by their use, 
explaining how deadlines reduce agency flexibility, exacerbate resource 
constraints, can result in decreased quality of rulemaking, and can be used by 
Congress as a political tool. 

Using these purposes and problems as a framework, this Note analyzes 
the use of statutory deadlines in the context of the SEC.  It concludes that while 
deadlines can accelerate regulatory action by the SEC and align the SEC’s 
rulemaking action with legislative intent, the SEC’s failure to meet its deadlines 
is at least partially due to Congress’s problematic use of deadlines.  It argues 
that, in the context of the SEC, statutory deadlines can have a positive effect on 
agency action, as long as they are not used in a problematic way. 

Lastly, this Note makes three recommendations for improving Congress’s 
use of deadlines.  First, Congress should expressly indicate the priority of 
deadlines, both within a statutory scheme and between statutory schemes 
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imposing deadlines.  Second, Congress should hold itself accountable for its 
legislative decisions—even when it delegates rulemaking to agencies—by 
setting more realistic deadlines and expressly waiving the notice-and-comment 
requirements when it feels that the need for quick agency action outweighs the 
benefits of APA procedure.  Lastly, Congress should increase resource 
appropriations in line with increases in responsibility imposed by statutory 
deadlines.  To do this, Congress could draft deadlines with specific checkpoints 
at which the Appropriations and Oversight Committees would assess the 
agency’s progress and appropriate additional resources as required.  In the 
context of the SEC, Congress could also consider allowing the agency to obtain 
resources through self-funding. 
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I. Introduction 

On April 5, 2012, President Obama signed into law the Jumpstart Our 
Business Startups (JOBS) Act.1  The Act—passed with wide bipartisan 
support—attempts to spur the economic growth of small-to-midsize 
businesses by making funding more easily available to entrepreneurs.2  To 
do so, the Act amended several federal securities laws, including adding an 
exemption to the Securities Act of 1933 for “crowdfunding.”3 

The JOBS Act required the Securities and Exchange Commission 
(SEC) to implement rules before certain provisions became effective.4  The 
SEC failed to comply with the deadlines for issuing these rules.  For 
instance, § 201(a) required the SEC to promulgate rules to eliminate the 
prohibition against general solicitation in certain securities options within 
ninety days of the Act’s enactment5—making the deadline July 4, 2012.  
The SEC issued a proposed rule, rather than an interim-final rule, on 
August 29, 2012, seeking public comment.6  Although the public comment 
period ended in October 2012,7 the SEC did not issue a final rule until 
July 10, 2013.8 

The SEC’s failure to comply with these deadlines has received a 
negative reaction from some members of Congress.  For instance, 
Representative Patrick McHenry described the SEC’s failure to meet the 
deadline imposed by § 201(a) as a “reflection of [SEC Chairman Mary 
Schapiro’s] ideological opposition” to the Act and as a failure to follow the 
law.9  Moreover, the House Oversight and Government Reform Committee 
posted a video entitled SEC & the JOBS Act: Just Do Your Job, which 

 

1. Jumpstart Our Business Startups Act, Pub. L. No. 112-106, 126 Stat. 306 (2012) (codified 
in scattered sections of 15 U.S.C.). 

2. President Barack Obama, Remarks by the President at JOBS Act Bill Signing (Apr. 5, 
2012), available at http://www.whitehouse.gov/the-press-office/2012/04/05/remarks-president-
jobs-act-bill-signing. 

3. § 302, 126 Stat. at 315–21. 
4. Information Regarding the Use of the Crowdfunding Exemption in the JOBS Act, U.S. SEC. 

& EXCHANGE COMMISSION (Apr. 23, 2012), http://www.sec.gov/spotlight/jobsact/crowdfunding 
exemption.htm. 

5. § 201(a), 126 Stat. at 313–14. 
6. Press Release, U.S. Sec. & Exch. Comm’n, SEC Proposes Rules to Implement JOBS Act 

Provision About General Solicitation and Advertising in Securities Offerings (Aug. 29, 2012), 
available at http://www.sec.gov/news/press/2012/2012-170.htm. 

7. See id. (announcing, on August 29, 2012, that the SEC could seek public comment for 
thirty days). 

8. Press Release, U.S. Sec. & Exch. Comm’n, SEC Approves JOBS Act Requirement to Lift 
General Solicitation Ban (July 10, 2013), available at http://www.sec.gov/News/PressRelease/ 
Detail/PressRelease/1370539707782#.UidbRhaJL9Q. 

9. Letter from Representative Patrick McHenry, Chairman, House Subcomm. on TARP, Fin. 
Servs. & Bailouts of Pub. & Private Programs, to Mary Schapiro, Chairman, U.S. Sec. & Exch. 
Comm’n (Aug. 16, 2012), available at http://oversight.house.gov/wp-content/uploads/2012/ 
08/2012-08-16-PMC-to-Schapiro-SEC-general-solicitation-due-8-30.pdf. 
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asserted that Chairman Schapiro delayed promulgating the rules to protect 
her own legacy.10 

This delay stands out sharply in the current environment, in which the 
public has anxiously awaited the promulgation of the rules regulating 
crowdfunding.11  As one commentator noted, “The buzz surrounding 
equity-based crowdfunding has died down since the JOBS Act entered the 
purgatory of SEC rulemaking.”12  There is also a concern that online 
scammers may be “preying upon those entrepreneurs less familiar with the 
Act’s requirements,” who may believe that crowdfunding is currently 
legal.13 

Despite the negative attention that the SEC has received, the agency’s 
inability to meet the deadlines imposed by the JOBS Act is not entirely its 
fault.  The thesis explored below is that the SEC’s missed deadlines reflect 
a deeper problem with the use of statutory deadlines by Congress.  Part II 
briefly reviews the Administrative Procedure Act (APA) and provides a 
description of the legal implications of the use of deadlines.  Part III then 
introduces the concept of statutory deadlines by explaining their purpose 
and describing problems inherent in their use.  Part IV analyzes the use of 
deadlines in the context of the SEC.  Part V discusses ways in which 
Congress can improve its use of deadlines with regard to the SEC and more 
broadly. 

II. The APA and the Legal Implications of Missed Deadlines for 
Regulatory Actions 

A. A Brief Overview of the APA 

Although administrative agencies have been a part of our government 
structure since its founding, their role increased dramatically as part of the 
governmental and legislative changes adopted in the context of the Great 

 

10. SEC & the JOBS Act: Just Do Your Job, COMMITTEE ON OVERSIGHT & GOV’T REFORM 
(Dec. 14, 2012), http://oversight.house.gov/release/video-release-sec-the-jobs-act-just-do-your-
job/. 

11. See J.D. Harrison, Crowdfunding Delays, SEC Silence Spark Hostility on Capitol Hill, 
WASH. POST, Apr. 8, 2013, http://articles.washingtonpost.com/2013-04-08/business/38369133_ 
1_non-accredited-investors-crowdfunding-entrepreneurs (describing how the delay in issuing rules 
related to crowdfunding has frustrated start-up “entrepreneurs and potential investors, many of 
whom are eager to link up through the new online portals” and entrepreneurs who are building 
crowdfunding sites “who jumped at the opportunity when lawmakers authorized crowdfunding but 
are still waiting to set their new ventures in motion”). 

12. J.J. Colao, Steve Case: Crowdfunding Will Augment—Not Replace—Venture Capital, 
FORBES (Mar. 22, 2013, 11:37 AM), http://www.forbes.com/sites/jjcolao/2013/03/22/steve-case-
crowdfunding-will-augment-not-replace-venture-capital. 

13. N. AM. SEC. ADMINS. ASS’N, SMALL BUSINESS ADVISORY: CROWDFUNDING (2013), 
http://www.nasaa.org/wp-content/uploads/2012/06/NASAA_Advisory_Crowdfunding_issuers 
.pdf. 
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Depression.14  As part of the New Deal, “Congress created a myriad of new 
regulatory and benefit programs and created new administrative agencies to 
implement them.”15  Before these changes, the laws regulating agencies 
were restricted to common law causes of action and the statutes establishing 
each agency’s existence.16  In the later years of the New Deal, it became 
clear that these laws were inadequate for regulating the growing 
administrative state and that a new, more cohesive framework was 
necessary.17  Congress established such a framework in the APA, passed in 
1946.18 

The APA regulates agencies by dictating the procedures agencies must 
follow19 and by establishing a cause of action for review of agency action.20  
Section 553 sets out the procedural requirements for agency rulemaking.21  
First, it requires the agency to publish notice of a proposed rule in the 
Federal Register, including the “substance of the proposed rule or a 
description of the subjects and issues involved.”22  The agency must then 
give the public an opportunity to respond to the proposed rule for at least 
thirty days.23  The purpose of this rule is to “give interested persons an 
opportunity to participate in the rule making.”24  After evaluating the 
comments, an agency can then issue a final rule and must do so at least 
thirty days before the rule is to become effective.25 

The section also establishes a “good cause” exception, stating that the 
notice-and-comment procedure is not required “when the agency for good 
cause finds . . . that notice and public procedure . . . are impracticable, 
unnecessary, or contrary to the public interest.”26  If an agency satisfies the 
good cause standard, it can promulgate rules without engaging in the 
notice-and-comment procedure required by the APA.27  These rules—
referred to as “interim rules”—are effective immediately.28  Additionally, 
 

14. Richard E. Levy & Robert L. Glicksman, Agency-Specific Precedents, 89 TEXAS L. REV. 
499, 501–03 (2011). 

15. Id. at 503. 
16. Id. at 503–04. 
17. Paul A. Dame, Note, Stare Decisis, Chevron, and Skidmore: Do Administrative Agencies 

Have the Power to Overrule Courts?, 44 WM. & MARY L. REV. 405, 409 (2002). 
18. Administrative Procedure Act, Pub. L. No. 79-404, 60 Stat. 237 (1946) (codified as 

amended in scattered sections of 5 U.S.C.). 
19. See Administrative Procedure Act, 5 U.S.C. §§ 551–59 (2012). 
20. Id. §§ 701–706. 
21. Id. § 553. 
22. Id. § 553(b). 
23. Id. § 553(c)–(d). 
24. Id. § 553(c). 
25. Mark D. Shepard, The Need for an Additional Notice and Comment Period When Final 

Rules Differ Substantially from Interim Rules, 1981 DUKE L.J. 377, 379–80. 
26. 5 U.S.C. § 553(b)(B). 
27. Shepard, supra note 25, at 380. 
28. Id. at 380–81. 
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an agency may adopt an “interim-final rule,” which “become[s] effective 
without prior notice and public comment and that invite[s] post-effective 
public comment.”29  The agency will then modify the rule in light of any 
post-effective comments and issue a final rule.30 

In addition, the APA creates causes of action under which individuals 
can seek review of agency actions.31  First, § 706 states that a court can 
“compel agency action unlawfully withheld or unreasonably delayed.”32  
This allows an individual to bring a claim if an agency fails to act or delays 
action.  Courts, however, are often reluctant to compel agency action for 
unreasonable delay.33  Second, the APA allows the court to hold unlawful 
any agency action that is “without observance of procedure required by 
law.”34  In addition, a court can also review the substance of the agency 
action and hold it unlawful if it finds the action is “arbitrary, capricious, an 
abuse of discretion, or otherwise not in accordance with law.”35  In 
determining whether an agency’s action was arbitrary and capricious, “a 
court must consider whether the decision was based on a consideration of 
the relevant factors and whether there was a clear error of judgment.”36 

B. Legal Implications of Deadlines 

The inclusion of deadlines in legislation has various impacts on the 
judicial review of an agency’s rulemaking action.  First, it may increase the 
likelihood that a court will compel agency action as a result of unreasonable 
delay.  Statutory deadlines may also affect a court’s evaluation of an 
agency’s procedure in issuing rules and may affect a court’s determination 
of whether an action is arbitrary and capricious.  In addition, Congress may 
respond to an agency’s failure to meet deadlines by enacting legislation that 
reduces the agency’s budget or imposes additional deadlines on agency 
action. 

 

29. Michael Asimow, Interim-Final Rules: Making Haste Slowly, 51 ADMIN. L. REV. 703, 
704 (1999) (emphasis omitted). 

30. Id. 
31. 5 U.S.C. § 702 (“A person suffering legal wrong because of agency action, or adversely 

affected or aggrieved by agency action . . . is entitled to judicial review thereof.”). 
32. Id. § 706(1). 
33. See Norton v. S. Utah Wilderness Alliance, 542 U.S. 55, 64 (2004) (“[A] claim under 

§ 706(1) can proceed only where a plaintiff asserts that an agency failed to take a discrete agency 
action that it is required to take.”); Jacob E. Gersen & Anne Joseph O’Connell, Deadlines in 
Administrative Law, 156 U. PA. L. REV. 923, 951 (2008) (noting that courts have “extremely 
limited jurisdiction” to compel action that is unreasonably delayed under § 706(1)). 

34. 5 U.S.C. § 706(2)(D). 
35. Id. § 706(2)(A). 
36. Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 

30–31 (1983). 
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1. Compelling Agency Action Unlawfully Withheld.—First, a missed 
deadline increases the likelihood that a third party can succeed in a claim 
against an agency for withholding action or unreasonable delay.37  In 
Norton v. Southern Utah Wilderness Alliance,38 the Supreme Court 
indicated that a statutory deadline requiring an agency to promulgate rules 
by a certain date could qualify as a discrete action the agency was required 
to take.39  Several courts have compelled agency action under § 706(1) 
when a statutory deadline was in place. 

For instance, in Forest Guardians v. Babbitt,40 the Tenth Circuit stated 
that when Congress sets forth a deadline by which the agency must act, 
“[t]he agency must act by the deadline,” and if it fails to do so, “a reviewing 
court must compel the action unlawfully withheld.”41  The court then held 
that the Secretary of the Interior must be ordered to comply with a deadline 
imposed by the Endangered Species Act of 1973 for designating the critical 
habitat of the Rio Grande silvery minnow, which it had failed to meet.42  
The court distinguished this statutorily required action, which involved a 
statutory deadline, from statutes that did not set out a specific deadline.43  In 
those cases, the court noted, “§ 706 leaves in the courts the discretion to 
decide whether agency delay is unreasonable.”44  Other courts have made 
similar distinctions based on the presence of statutory deadlines.45 

2. Observance of Procedural Requirements.—In addition, deadlines 
can affect the procedure used by an agency in promulgating rules and the 
way courts evaluate the agency’s procedure under the APA.46  As discussed 
above, § 553 of the APA sets out the procedure required for agency 

 

37. See Gersen & O’Connell, supra note 33, at 952 (“Deadlines stand out as one of the few 
areas where courts will compel agencies to act despite multiple demands on their resources.”). 

38. 542 U.S. 55 (2004). 
39. See id. at 71 (holding that a land use plan, “[q]uite unlike a specific statutory command 

requiring an agency to promulgate regulations by a certain date,” cannot be the basis for suit under 
§ 706(1)). 

40. 174 F.3d 1178 (10th Cir. 1999). 
41. Id. at 1190. 
42. Id. at 1181, 1182 & n.5, 1193. 
43. Id. at 1190. 
44. Id. 
45. See, e.g., Home Builders Ass’n of Greater Chi. v. U.S. Army Corps of Eng’rs, 335 F.3d 

607, 616 (7th Cir. 2003) (“Among the circuits that have considered the question, the consensus is 
that agency delay in face of a clear statutory duty (but in the absence of a statutory deadline) must 
be ‘egregious’ before it can convert agency inaction into a final action reviewable under the APA 
or warrant mandamus.”); Cobell v. Norton, 240 F.3d 1081, 1096 (D.C. Cir. 2001) (“An agency’s 
own timetable for performing its duties in the absence of a statutory deadline is due ‘considerable 
deference.’”). 

46. See Gersen & O’Connell, supra note 33, at 956 (arguing that “agencies often forego 
notice and comment rulemaking . . . for deadline-driven actions”). 
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rulemaking.47  Moreover, under § 706 a court must set aside agency actions 
that are not in “observance of procedure required by law.”48  Thus, a court 
can set aside rules promulgated without the notice and comment required by 
§ 553.49  Deadlines, however, can make it difficult or impossible for an 
agency to comply with the required notice-and-comment procedure.50  For 
this reason, agencies may choose to issue an interim-final rule on the 
grounds that it has good cause to forgo the notice-and-comment 
procedure.51 

However, an agency takes a “considerable risk [by relying] on the 
good cause exception to adopt interim-final rules under a statute that 
imposes tight implementation deadlines.”52  While a statutory deadline may 
be an exigent circumstance that establishes a good cause exception,53 some 
courts have held that “strict congressionally imposed deadlines, without 
more, by no means warrant invocation of the good cause exception.”54  This 
reluctance stems from a fear that “agencies might wait until the eleventh 
hour to issue rules, rather than organize their procedures to allow notice and 
comment within the time allotted.”55  Thus, courts typically use a 
multifactor analysis to determine whether a deadline constitutes good 
cause.56  For instance, the D.C. Circuit has exempted an agency from the 
requirements of § 553 when “congressional deadlines are very tight and 
where the statute is particularly complicated.”57  In contrast, courts have 
been reluctant to exempt agency action where the agency had adequate time 

 

47. See supra notes 21–23 and accompanying text. 
48. Administrative Procedure Act, 5 U.S.C. § 706(2)(D) (2012). 
49. See id. § 553(b)(B) (providing a good cause exception to the notice-and-comment 

requirement). 
50. See Asimow, supra note 29, at 742 (“Often, agencies simply cannot complete work on the 

rules within the deadline date.”). 
51. See id. (noting that “[i]nterim-final rules are often employed where Congress has adopted 

a new statute that requires an agency to adopt implementing rules under time constraints”). 
52. Id. 
53. See id. at 719–20 (explaining that to demonstrate good cause, “the agency must 

demonstrate the presence of exigent circumstances” and that “an imminent implementation 
deadline imposed by a statute . . . may qualify” (footnote omitted)). 

54. Petry v. Block, 737 F.2d 1193, 1203 (D.C. Cir. 1984). 
55. Ellen R. Jordan, The Administrative Procedure Act’s “Good Cause” Exemption, 36 

ADMIN. L. REV. 113, 136 (1984). 
56. Gersen & O’Connell, supra note 33, at 958. 
57. Methodist Hosp. of Sacramento v. Shalala, 38 F.3d 1225, 1226, 1236–37 (D.C. Cir. 1994) 

(holding that use of the good cause exception was justified when the Department of Health and 
Human Services was required to prepare “regulations to implement a complete and radical 
overhaul of the Medicare reimbursement system” within five months of the statute’s enactment); 
accord Phila. Citizens in Action v. Schweiker, 669 F.2d 877, 880, 885 (3d Cir. 1982) (finding that 
a deadline requiring the promulgation of rules within forty-nine days justified the application of 
the good cause exception). 
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for a notice-and-comment period58 or when the agency failed to comply 
with the deadline despite forgoing a notice-and-comment period.59 

Thus, while courts may find that a statutory deadline constitutes good 
cause for forgoing the procedural requirements of the APA, whether it will 
do so depends on the specific facts of the case.  This may require an agency 
to choose between complying with the requirements of the APA and risking 
that a court will find that its statutory deadline was not good cause to forego 
the notice-and-comment period.  Congress, however, can reduce this risk by 
“authoriz[ing] or even requir[ing] an agency to adopt interim-final rules in 
order to set a new regulatory scheme in motion quickly.”60 

3. Substantive Review of Agency Rulemaking.—Lastly, the imposition 
of statutory deadlines can change a court’s substantive review by affecting 
whether an action is given Chevron-style deference and whether an action is 
considered arbitrary and capricious.61  In Chevron U.S.A. Inc. v. Natural 
Resources Defense Council, Inc.,62 the Supreme Court set out a framework 
for determining whether a court should give deference to an agency’s 
interpretation of a statute.63  Under the Chevron framework, a court 
reviewing an agency’s interpretation of a statute begins with “Step One,” 
where the court determines “whether Congress has directly spoken to the 
precise question at issue.”64  If the intent of Congress is clear, the court and 
the agency “must give effect to the unambiguously expressed intent of 
Congress.”65  If the statute does not express Congress’s intent as to a 
specific issue, the court proceeds to “Step Two,” where it determines 
“whether the agency’s answer is based on a permissible construction of the 
statute.”66  More recently, the Supreme Court has recognized another step in 

 

58. See, e.g., Kollett v. Harris, 619 F.2d 134, 145–46 (1st Cir. 1980) (finding that compliance 
with a deadline was not good cause for failing to meet the notice-and-comment requirement where 
there were fourteen months between the passage of the legislation and the expiration date and the 
agency provided no explanation of why it could not meet the requirements); U.S. Steel Corp. v. 
EPA, 595 F.2d 207, 213 & n.13 (5th Cir. 1979) (rejecting a good cause argument when the EPA 
had six months before the statutory deadline). 

59. See U.S. Steel Corp., 595 F.2d at 213 (“[I]t is clear that the EPA did not regard the 
statutory deadline as sacrosanct, since the nonattainment list was not published until a full month 
after the deadline.”); Sharon Steel Corp. v. EPA, 597 F.2d 377, 378, 380–81 (3d Cir. 1979) 
(holding that the Administrator of the Environmental Protection Agency did not have good cause 
to forego a notice-and-comment period in issuing a final rule determining the status of air quality 
in certain counties based on the national ambient air quality standards when he still failed to meet 
the statutory deadline). 

60. See Asimow, supra note 29, at 712. 
61. Gersen & O’Connell, supra note 33, at 960–63. 
62. 467 U.S. 837 (1984). 
63. Id. at 842–44. 
64. Id. at 842. 
65. Id. at 842–43. 
66. Id. 
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the Chevron framework—christened “Step Zero”—that addresses whether a 
reviewing Court should apply the Chevron framework.67  Developed over 
several cases,68 Step Zero recognizes that “administrative implementation of 
a particular statutory provision qualifies for Chevron deference when it 
appears that Congress delegated authority to the agency generally to make 
rules carrying the force of law, and that the agency interpretation claiming 
deference was promulgated in the exercise of that authority.”69 

A deadline can affect whether an agency action is given Chevron 
deference in two ways.  First, because a deadline may cause an agency to 
forego notice-and-comment procedure, it could be cause for the court to 
find, at Step Zero, that the action is not entitled to Chevron deference.70  
However, the lack of notice-and-comment procedure is not dispositive.71  
Moreover, if the court finds that the agency properly avoided the notice-
and-comment procedure,72 the agency action should satisfy Step Zero.73  
Second, statutory deadlines may make it more likely that a court will find 
that Congress’s intent is unambiguous under Chevron Step One with 
respect to timing.74  Thus, statutory deadlines can “make it easier for the 
reviewing court to find related language unambiguous and to strike down 
agency attempts to modify” the timing of the agency action.75 

A deadline can also affect arbitrary and capricious review, although 
what that effect will be is not clear.76  As discussed above, the court must 
determine whether the agency’s decision was based on “relevant factors” 

 

67. Cass R. Sunstein, Chevron Step Zero, 92 VA. L. REV. 187, 191 (2006). 
68. See Barnhart v. Walton, 535 U.S. 212, 214–15, 222 (2002) (holding that the Social 

Security Administration’s interpretation of disability was subject to the Chevron framework 
because of “the interstitial nature of the legal question, the related expertise of the Agency, the 
importance of the question to administration of the statute, the complexity of that administration, 
and the careful consideration the Agency has given the question over a long period of time”); 
United States v. Mead Corp., 533 U.S. 218, 221, 226–27 (2001) (holding that tariff-classification 
rulings by the United States Customs Service are due no deference); Christensen v. Harris Cnty., 
529 U.S. 576, 586–87 (2000) (holding that an opinion letter issued by the Department of Labor 
did “not warrant Chevron-style deference” because it “lack[ed] the force of law”). 

69. Mead, 533 U.S. at 226–27. 
70. Gersen & O’Connell, supra note 33, at 960; see also Barnhart, 535 U.S. at 222 

(“[W]hether a court should give such deference depends in significant part upon the interpretive 
method used and the nature of the question at issue.”). 

71. See Barnhart, 535 U.S. at 221 (“[T]he fact that the Agency previously reached its 
interpretation through means less formal than ‘notice and comment’ rulemaking does not 
automatically deprive that interpretation of the judicial deference otherwise its due.” (citation 
omitted)); Mead, 533 U.S. at 230–31 (noting that “as significant as notice-and-comment is in 
pointing to Chevron authority, the want of that procedure . . . does not decide the case”). 

72. See supra text accompanying notes 26–30. 
73. Gersen & O’Connell, supra note 33, at 961. 
74. Id. at 961 & nn.135–36. 
75. Id. at 959. 
76. Id. at 962–64. 
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and if there was a “clear error in judgment.”77  Deadlines have the capacity 
to increase the likelihood that agency actions will be found arbitrary and 
capricious because deadlines may force the agency to promulgate rules of 
lower quality.78  Some scholars argue that courts should “reduc[e] the 
intensity of arbitrary and capricious review because of statutory 
deadlines.”79  This view does not appear to have been widely adopted by 
courts, but at least one court has expressed a similar view of deadlines.80 

4. Congress’s Response to Missed Deadlines.—Congress may also 
take action if an agency fails to meet its deadlines.  Congress may respond 
to a failure to meet a deadline by imposing additional deadlines81 or may 
require that the agency explain the reasons it was unable to meet the 
deadline.82  In addition, Congress may decide to punish the agency for 
failing to meet the deadlines by cutting the agency’s budget.83 

Thus, deadlines can affect the ability of third parties to successfully 
bring suit to compel agency action and can affect a court’s procedural and 
substantive review of agency rulemaking.  Moreover, Congress may 
respond to an agency’s failure to meet its deadlines by reducing the 
agency’s budget or by attempting to impose additional deadlines. 

 

77. Supra note 36 and accompanying text. 
78. See Gersen & O’Connell, supra note 33, at 963 (arguing that “[w]hen agencies sacrifice 

deliberative process to meet deadlines, decisions seem more likely to fail the arbitrary and 
capricious inquiry”); Thomas O. McGarity, Some Thoughts on “Deossifying” the Rulemaking 
Process, 41 DUKE L.J. 1385, 1456 (1992) (describing how deadlines “may force agencies to give 
short shrift to public comments” and may lead to “[h]asty agency action” that “may result in 
flawed analyses and poor explanations, the hallmarks of arbitrary and capricious action”); see also 
Ethyl Corp. v. EPA, 541 F.2d 1, 69–70 (D.C. Cir. 1976) (MacKinnon, J., dissenting) (arguing that 
a thirty-day deadline imposed by another panel resulted in “flawed regulations” because it forced 
the agency to make “a hasty decision . . . on a highly complicated matter that was still under 
study”). 

79. Gersen & O’Connell, supra note 33, at 962–63. 
80. See Cal. Human Dev. Corp. v. Brock, 762 F.2d 1044, 1051 (D.C. Cir. 1985) (holding that 

a Department of Labor action was not arbitrary and capricious when the Department had to make 
“[c]omplex decisions” in a “short time span”). 

81. Sidney A. Shapiro, Political Oversight and the Deterioration of Regulatory Policy, 46 

ADMIN. L. REV. 1, 25–26 (1994); see also Alden F. Abbott, The Case Against Federal Statutory 
and Judicial Deadlines: A Cost–Benefit Appraisal, 39 ADMIN. L. REV. 171, 181 (1987) 
[hereinafter Abbott, Case Against Deadlines] (describing how Congress imposed more deadlines 
on the agency actions of the EPA after it failed to meet statutory deadlines).  

82. Sidney A. Shapiro & Thomas O. McGarity, Reorienting OSHA: Regulatory Alternatives 
and Legislative Reform, 6 YALE J. ON REG. 1, 54 (1989). 

83. See Gregory L. Ogden, Reducing Administrative Delay: Timeliness Standards, Judicial 
Review of Agency Procedures, Procedural Reform, and Legislative Oversight, 4 U. DAYTON L. 
REV. 71, 85, 88 (1979) (“Legislative imposition of standards for timeliness . . . provides a clear, 
articulable substantive standard easily usable by oversight committees at agency and budget 
review time.”). 
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III. The Use of Statutory Deadlines 

Statutory deadlines are a mechanism used by Congress to “control . . . 
the timing of administrative action.”84  The use of statutory deadlines has 
the potential to reduce administrative delay, align agency action with 
legislative intent, and provide Congress with an easy mechanism for 
limiting agency discretion.  However, the use of such deadlines can also be 
problematic because deadlines can reduce an agency’s flexibility, decrease 
the quality of rulemaking, and be used by Congress as a political tool.  
Moreover, deadlines do not adequately address resource constraints.  This 
Part describes the purposes of statutory deadlines and the problems 
associated with their use. 

A. The Purposes of Statutory Deadlines 

1. Reducing Administrative Delay.—One of the main purposes of 
statutory deadlines is to prevent or reduce administrative delay.85  Although 
rulemaking by agencies was once considered a mechanism to increase the 
speed of government decision making “in areas where Congress was 
thought to be inexpert or inefficient,”86 administrative delay is now a well-
recognized problem in administrative law.87  The logic of deadlines as a 
mechanism to reduce administrative delay is fairly straightforward; 
deadlines are believed to spur agency action by setting a definite date by 
which the rules must be promulgated.88  In addition, deadlines can decrease 
administrative delay by ensuring that a required action is made a priority or 
at least can bring the action to the agency’s attention.89  In the same vein, 
deadlines may also require the agency to rethink its allocation of personnel 
and monetary resources and justify shifting those resources to that 
particular policy area in order to comply with the deadlines.90  
Administrative delay may also be curbed because deadlines make it more 

 

84. Gersen & O’Connell, supra note 33, at 925 (emphasis omitted). 
85. Abbott, Case Against Deadlines, supra note 81, at 179; see also George A. Bermann, 

Administrative Delay and Its Control, 30 AM. J. COMP. L. (SUPPLEMENT) 473, 474 (1982) 
(defining administrative delay as “an agency’s failure to initiate action on a timely basis or to 
bring such action, once initiated, to a timely conclusion”). 

86. Bermann, supra note 85, at 473. 
87. See 4 S. COMM. ON GOVERNMENTAL AFFAIRS, 95TH CONG., STUDY ON FEDERAL 

REGULATION: DELAY IN THE REGULATORY PROCESS 1 (Comm. Print 1977) (“There is no 
question that undue delay is pervasive in the Federal regulatory process.”); Gersen & O’Connell, 
supra note 33, at 927 (describing administrative delay as “an increasingly prominent fixture in 
administrative law”). 

88. Abbott, Case Against Deadlines, supra note 81, at 179. 
89. Id. at 179–80; see also Ogden, supra note 83, at 85 (arguing that statutory deadlines 

demonstrate “the legislature’s commitment to timely agency decisionmaking”). 
90. Abbott, Case Against Deadlines, supra note 81, at 179–80. 
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likely that intended beneficiaries of the statute can compel agency action in 
court.91 

Although deadlines are widely used to reduce administrative delay in 
agency rulemaking, there is limited empirical evidence of their ef-
fectiveness in doing so.92  One study, using data from the Unified Agenda of 
Federal Regulatory and Deregulatory Actions, evaluated the use and 
effectiveness of deadlines on rulemaking across thirty agencies.93  This 
study indicates that, while the effects in some cases were “relatively 
modest,” deadlines “do quicken the pace of agency decisions.”94 

2. Aligning Agency Decision Making with Legislative Intent.—
Another purpose of statutory deadlines is to align agency decision making 
with Congress’s intent.  First, as discussed briefly above, statutory 
deadlines can be used to communicate that Congress views rulemaking as a 
priority.95  Congress can also use deadlines to indicate the relative 
importance of different rulemaking requirements in the same legislation.  
For instance, if Congress passes a lengthy piece of legislation that requires a 
substantial amount of rulemaking by the agency on a variety of topics, it 
can use deadlines to indicate what the agency should tackle first.96  
However, the ability of a deadline to convey priority can be reduced in two 
ways.  First, if Congress imposes too many deadlines on an agency, it 
“dilutes the import of any single deadline.”97  Second, if Congress does not 
clearly address the priority of newly issued deadlines as compared to 
deadlines imposed by previous legislation, it can create confusion as to their 
relative importance.98 

A second way in which deadlines can align agency decision making 
with legislative intent is by reducing bureaucratic drift.  Because agency 
rulemaking involves delegation of Congress’s ability to make laws, it 
necessarily involves the “risk that the bureaucracy will alter policy.”99  This 
risk, referred to as bureaucratic drift, reflects that “changes in administrative 
agency policies” can “lead to outcomes inconsistent with the original 

 

91. See supra section II(B)(1).  But see R. Shep Melnick, The Political Roots of the Judicial 
Dilemma, 49 ADMIN. L. REV. 585, 596 (1997) (arguing that this might not be a desirable way to 
set public policy because “[u]nlike public administrators, private attorneys general have no 
responsibility for taking into account opportunity costs”). 

92. Gersen & O’Connell, supra note 33, at 937. 
93. Id. at 938 n.57, 981 tbl.2. 
94. Id. at 945, 948. 
95. See supra note 89 and accompanying text. 
96. See infra text accompanying notes 177–80. 
97. Abbott, Case Against Deadlines, supra note 81 (internal quotation marks omitted). 
98. See id. at 182 (explaining that the legislative process can often be “insensitive . . . to 

difficult trade-offs and priority conflicts among programs”). 
99. Jacob E. Gersen, Temporary Legislation, 74 U. CHI. L. REV. 247, 282 (2007). 
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expectations of the legislation’s intended beneficiaries.”100  Although 
deadlines cannot require agencies to act in the way that Congress 
intended,101 the imposition of deadlines that require rules to be promulgated 
during the current legislative session can reduce bureaucratic drift by 
“ensuring that the enacting Congress gets to see (and possibly object to) the 
final regulation.”102  Thus, Congress is given an opportunity to voice its 
objections to rules promulgated by the agency that are not in line with 
Congress’s intent. 

Similarly, deadlines can help combat legislative drift, which is the 
concern that a future Congress will “have different policy preferences than 
those of the current Congress, and therefore attempt to undo previous 
legislative outcomes.”103  Deadlines increase the likelihood that the 
regulations will be promulgated while the current Congress is in session.104  
Although a future Congress could still repeal the statute, it will have a 
harder time doing so because once regulations have been promulgated there 
is “some form of status quo bias.”105 

Lastly, deadlines align agency decision making with Congress’s 
legislative intent by preventing or reducing agency capture.  In severe cases, 
agency capture “denotes an agency that is effectively controlled by an 
industry that it regulates.”106  Agency capture can move agency decision 
making away from congressional intent by allowing third parties to 
manipulate policies “to serve the interests of the regulated industry rather 
than the intended beneficiaries of congressional action.”107  By limiting the 
time that agencies have to promulgate regulations, a deadline can also limit 
the time in which industry lobbyists and other outsiders can attempt to 
influence agency decision makers or delay action.108  Thus, deadlines can 
“mitigat[e] outside pressures to avoid reaching a decision” and can give 

 

100. Jonathan R. Macey, Separated Powers and Positive Political Theory: The Tug of War 
over Administrative Agencies, 80 GEO. L.J. 671, 672 (1992). 

101. Sidney A. Shapiro & Robert L. Glicksman, Congress, the Supreme Court, and the Quiet 
Revolution in Administrative Law, 1988 DUKE L.J. 819, 836 (noting that a deadline “requires only 
that the agency act, not that it act in a particular way”). 

102. Gersen & O’Connell, supra note 33, at 936. 
103. Gersen, supra note 99. 
104. Gersen & O’Connell, supra note 33, at 936. 
105. Id. at 936–37 (noting that status quo bias “may make it marginally harder to eliminate” a 

program). 
106. Michael D. Sant’Ambrogio, Agency Delays: How a Principal-Agent Approach Can 

Inform Judicial and Executive Branch Review of Agency Foot-Dragging, 79 GEO. WASH. L. REV. 
1381, 1393 (2011). 

107. Id. at 1393–94. 
108. See Abbott, Case Against Deadlines, supra note 81, at 176 (noting that “outsiders” may 

delay agency action when it serves their interests); S. COMM. ON GOVERNMENTAL AFFAIRS, supra 
note 87, at 12 (reporting that “interests or institutions outside the agency” also cause delay when it 
is in their best interest, thereby contributing to “regulatory lag”). 
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“the agency a reason to end its analysis and make a difficult, but necessary 
decision.”109 

3. Ease of Application.—A third reason that Congress uses deadlines 
extensively is that they are easy to implement and monitor.  Deadlines 
provide “clear, articulable substantive standard[s] easily usable by oversight 
committees at agency and budget review time.”110  Additionally, deadlines 
may allow Congress to “narrow an agency’s discretion” in areas where 
Congress may not have the expertise to prescribe substantive standards to 
rein in the agency or to evaluate the product of agency decision making.111 

Thus, Congress’s use of deadlines can help reduce many of the 
unintentional effects of congressional delegation of rulemaking authority to 
agencies.  By setting a definite end date, deadlines may encourage quicker 
agency rulemaking.  In addition, deadlines can help ensure priority 
rulemaking is higher up on the agency’s agenda and can cause shifting of 
resources and personnel to the priority rulemaking area.  Deadlines can also 
align agency decisions with legislative purpose by clarifying regulatory 
priority and by reducing the effects of bureaucratic drift, legislative drift, 
and agency capture.  Moreover, deadlines achieve this purpose in an easy-
to-implement fashion. 

B. Problems Created by Statutory Deadlines 

1. Reduction in Agency Flexibility.—As discussed above, one way 
that statutory deadlines increase the speed of agency decision making is by 
justifying the reallocation of resources and personnel from a nondeadline 
action to an action with a deadline.112  While this may help reduce 
administrative delay, it also reduces agency flexibility.113  The reduction of 
agency flexibility caused by deadlines can impair one of the main purposes 
of delegation of rulemaking to agencies, which is that agencies should have 
wide discretion in their policy making decisions because they have “better 
information and greater expertise than Congress.”114  By imposing a 
deadline on one agency action or policy area, Congress reduces an agency’s 

 

109. Shapiro & Glicksman, supra note 101, at 830. 
110. Ogden, supra note 83; see also Shapiro & Glicksman, supra note 101, at 831 

(“Deadlines improve legislative oversight because Congress can easily determine whether a 
statutory deadline has been met.”). 

111. Shapiro & Glicksman, supra note 101, at 831. 
112. See supra note 90 and accompanying text. 
113. See Ogden, supra note 89, at 79 (arguing that imposing specific time limits on decision 

making “can be rigid and too inflexible”). 
114. Gersen & O’Connell, supra note 33, at 925–26.  Courts have acknowledged that 

agencies are better equipped than judges to make decisions about how their resources should be 
used.  See Heckler v. Chaney, 470 U.S. 821, 831–32 (1985) (“The agency is far better equipped 
than the courts to deal with the many variables involved in the proper ordering of its priorities.”). 
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ability to “allocate resources according to need and importance across 
programs over time.”115  Furthermore, deadlines can increase the problem 
of new-risk bias.116  New-risk bias occurs because of the “tendency to favor 
new, high-profile risks for regulation over older, more familiar risks that 
may be more serious.”117  This problem is made worse when deadlines are 
imposed on agency action to address newer risks.118 

In addition, deadlines can reduce agency flexibility in deciding what 
procedure to use in promulgating rules.119  Because deadlines may reduce 
the likelihood of a notice-and-comment period, deadlines may reduce public 
participation.120  The inability of the public to participate in the rulemaking 
process can have negative impacts on the quality of the rulemaking because 
the agency may not have all of the information it could use to make a 
decision.121  Moreover, if a deadline does not allow for a notice-and-
comment period, it can take away from the democratic legitimacy that 
public participation provides the rulemaking process.122 

Thus, the benefits of using statutory deadlines to decrease 
administrative delay should be weighed against the reduction in an agency’s 
flexibility in allocating its resources and its ability to utilize the notice-and-
comment procedure to encourage public participation, ensure it has 
complete information, and instill democratic legitimacy into its rulemaking. 

2. Resource Constraints.—An agency may also suffer from an 
inability to meet deadlines with its current resources.123  This problem is 
based on the reality that the imposition of a deadline does not guarantee that 
the agency will receive the funds it needs to meet the deadline.124  This is 
 

115. Gersen & O’Connell, supra note 33, at 974. 
116. Id. 
117. Id. 
118. Id. 
119. Abbott, Case Against Deadlines, supra note 81, at 185 (explaining that deadlines may 

preclude certain procedural techniques that would improve the decision-making process). 
120. See Gersen & O’Connell, supra note 33, at 956 (“Deadlines impose significant 

constraints on agency resources, and, therefore, agencies often forego notice and comment 
rulemaking . . . for deadline-driven actions.”) 

121. See infra notes 142–43 and accompanying text. 
122. See Batterton v. Marshall, 648 F.2d 694, 703 (D.C. Cir. 1980) (“The essential purpose of 

according § 553 notice and comment opportunities is to reintroduce public participation and 
fairness to affected parties after governmental authority has been delegated to unrepresentative 
agencies.”); Guardian Fed. Sav. & Loan Ass’n v. Fed. Sav. & Loan Ins. Corp., 589 F.2d 658, 662 
(D.C. Cir. 1978) (“[T]he procedure for public participation tends to promote acquiescence in the 
result even when objections remain as to substance.”); Gersen & O’Connell, supra note 33, at 972 
(noting that deadlines can worsen an agency’s rulemaking process because the promulgated rule 
will not have the “democratic legitimacy produced by public participation”). 

123. See McGarity, supra note 78, at 1437 (“A very important reason for the agencies’ failure 
to meet statutory and administrative deadlines is Congress’s failure to appropriate sufficient 
resources to the agencies to undertake the ambitious rulemaking tasks Congress assigns them.”). 

124. Abbott, Case Against Deadlines, supra note 81, at 182. 
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because the budget is determined through a separate process—
appropriations.125  In practice, the amount the agency needs to meet 
deadlines often differs from the amount actually given to the agency in 
appropriations.126  This is because in creating statutory regimes “Congress 
tends to set absolute goals, and to tie these goals to absolute deadlines,” 
while the appropriations process must consider all agencies’ needs and 
make “difficult trade-offs and priority decisions.”127 

Constrained resources can also be counterproductive to achievement of 
the goals of reducing agency delay and reducing agency capture.  An 
agency will be less able to act quickly if it does not have the people and 
monetary resources to do so.  In addition, when an agency does not have the 
necessary resources, it may need to go to outside sources to gain the 
information it needs to promulgate rules.128  This information comes 
primarily from regulated industries, thus “encouraging the agency to 
develop a productive working relationship with the industry.”129  This can 
cause the agency to develop “an industry bias” because individuals do not 
have the resources to generate the needed information and their interests are 
“normally too small to justify” representation before the agency.130 

The problems created by constrained resources can be exacerbated by 
the legal effects of the agency’s failure to meet deadlines.  As discussed 
above, deadlines can increase the likelihood that a third party can 
successfully bring a claim to compel agency action.131  And a party also 
may bring suit to set aside the agency’s promulgated rules based on the 
procedure132 and substance of the rules.133  If an agency is unable to meet a 
deadline because it lacks the resources to do so, the additional costs 
imposed by the litigation can add to its resource constraint.134  Thus, 

 

125. See id. (arguing that one reason that agencies fail to meet deadlines is the “tension 
between an ambitious authorizing statute and a more realistic appropriation”); Richard J. 
Pierce, Jr., Judicial Review of Agency Actions in a Period of Diminishing Agency Resources, 49 

ADMIN. L. REV. 61, 84 (1997) (“Congress regularly orders agencies to take specific actions by 
specific times and just as regularly refuses to provide agencies with the resources required to take 
the statutorily mandated actions.”). 

126. See Pierce, supra note 125, at 77 (arguing that “Congress rarely coordinates its decisions 
to assign tasks to agencies with its decisions to appropriate”). 

127. Abbott, Case Against Deadlines, supra note 81, at 182. 
128. Richard B. Stewart, The Reformation of American Administrative Law, 88 HARV. L. 

REV. 1669, 1686 (1975). 
129. Sant’Ambrogio, supra note 106, at 1394; see also Stewart, supra note 128 (explaining 

that the outside information usually comes from “organized interests, such as regulated firms, that 
have a substantial stake in the substance of agency policy”). 

130. Stewart, supra note 128. 
131. See supra section II(B)(1). 
132. See supra section II(B)(2). 
133. See supra section II(B)(3). 
134. See Abbott, Case Against Deadlines, supra note 81, at 187 (arguing that litigation 

resulting from a failure to meet deadlines can produce wasteful costs when the deadlines were 
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“limited agency resources may be expended in litigation over deadlines 
rather than in writing regulations.”135  In addition, while some courts have 
considered resource constraints, others refuse to do so.136 

3. Decreased Quality of Agency Rulemaking.—Some scholars have 
argued that the use of deadlines may also decrease the quality of agency 
rulemaking.137  One scholar argues that the use of deadlines “may signify a 
determination by Congress about how the agency should balance the 
timeliness and quality of its decisions.”138  This decrease in quality may be 
the result of the limited time frame.  The limited time frame can have even 
more of an effect on the quality of the rulemaking when the deadline is 
unreasonable.139  In addition, quality of decision making may be affected if 
the agency is unable to properly utilize the notice-and-comment 
procedure—either because the time frame does not allow or because the 
agency does not have the resources.140  As the D.C. Circuit recognized in 
Guardian Federal Savings & Loan Ass’n v. Federal Savings & Loan 
Insurance Corp.,141 one purpose of the notice-and-comment procedure 
required by APA § 553 is to “assure[] that the agency will have before it the 
facts and information relevant to a particular administrative problem, as 
well as suggestions for alternative solutions.”142  Thus, the quality of 
 

“impossible to meet” and “when the litigation itself does not speed the pace of rulemaking”); 
Alden F. Abbott, Case Studies on the Costs of Federal Statutory and Judicial Deadlines, 39 

ADMIN. L. REV. 467, 470–71 (1987) [hereinafter Abbott, Costs of Deadlines] (discussing the 
EPA’s inability to meet “unrealistic” statutory deadlines under the Federal Water Pollution 
Control Act, which resulted in litigation that “consumed scarce resources that might otherwise 
have been directed to the promulgation of regulations”). 

135. McGarity, supra note 78. 
136. Pierce, supra note 125, at 63–64; see also Envtl. Def. Ctr. v. Babbitt, 73 F.3d 867, 868–

69 (9th Cir. 1995) (holding that the Secretary of the Interior’s failure to meet a deadline imposed 
by the Endangered Species Act was caused by the unavailability of funds and that the judgment 
should provide that his compliance is excused “until a reasonable time after appropriated funds are 
made available”). 

137. See Gersen & O’Connell, supra note 33, at 933 (“A straightforward potential result [of 
deadlines] is to decrease the quality of agency deliberations and decisions.”). 

138. Sant’Ambrogio, supra note 106, at 1417. 
139. See Shapiro & Glicksman, supra note 101, at 835 (explaining that because deadlines do 

not actually “simplify the agency’s substantive task,” they can lead to “unrealistic time 
pressures”). 

140. See Gersen & O’Connell, supra note 33, at 944–45 (observing that “deadlines produce 
fewer chances for public input and less agency process, two variables typically associated with 
higher-quality and more legitimate decisions”); Richard J. Pierce, Jr., Seven Ways to Deossify 
Agency Rulemaking, 47 ADMIN. L. REV. 59, 85–86 (1995) (noting that the social benefits of 
notice-and-comment procedures in rulemaking include “enhanced quality of agency rules 
attributable to broad participation of all potentially affected groups in the policymaking process”). 

141. 589 F.2d 658 (D.C. Cir. 1978). 
142. Id. at 662; see also Stephen M. Johnson, Good Guidance, Good Grief!, 72 MO. L. REV. 

695, 702–03 (2007) (explaining that public participation “provides the agency with important 
information about the impacts of proposed decisions that enable the agency to administer the law 
in a rational, defensible manner”). 
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rulemaking may be lowered if the agency does not utilize the notice-and-
comment procedure because the rule might not reflect all of the relevant 
information.  Deadlines make it less likely that the agency will be able or 
willing to “take advantage of the information and expertise produced by 
notice and comment.”143 

Moreover, imposition of a deadline in one policy area can have 
negative effects on the quality of an agency’s actions in other policy 
areas.144  A deadline causes an agency to divert resources and personnel 
from non-deadline activities to those with deadlines imposed.145  The lack 
of resources and time spent on a particular policy area can reduce the 
quality of the rulemaking produced for that policy area.146 

4. Deadlines as a Political Tool.—One aspect of deadlines that is 
particularly problematic is that Congress can use them as political tools.  
First, deadlines may allow Congress to bypass the procedural requirements 
of the APA without explicitly exempting the agency action from those 
requirements.147  As previously discussed, courts may excuse an agency 
from the notice-and-comment procedure required by § 553.148  By setting 
short deadlines, Congress can bypass the notice-and-comment requirement 
in order “to avoid the lengthy process of informal rulemaking.”149  This can 
be problematic for an agency, because whether or not a court will find that a 
deadline is enough to establish good cause for avoiding the procedure is 
fact-specific.150  In addition, an agency may wish to take advantage of the 
information that can be made available through public comment and the 
democratic legitimacy that it can provide to the agency’s rulemaking.151 

Moreover, Congress may utilize deadlines, not to increase the speed of 
regulation, but as a symbolic “statement that a problem will be solved.”152  
To indicate that it is taking a strong stance, Congress may include a strict 
deadline.153  However, at the same time, Congress can strategically refuse to 
provide an agency the funds it requires to meet this deadline because it 
“may not actually want the agency to engage in much regulatory or 

 

143. Gersen & O’Connell, supra note 33, at 972. 
144. Id. at 933–34. 
145. See supra note 90 and accompanying text. 
146. Gersen & O’Connell, supra note 33, at 933–34. 
147. Id. at 934. 
148. See supra note 27 and accompanying text. 
149. Gersen & O’Connell, supra note 33, at 934. 
150. See supra section II(B)(2). 
151. See supra text accompanying notes 121–122. 
152. Abbott, Case Against Deadlines, supra note 81, at 180; see also Abbott, Costs of 

Deadlines, supra note 134, at 487 (“The process for establishing statutory time limits 
understandably is driven by political pressures to ‘do something’ in order to alleviate highly 
publicized problems.”). 

153. See supra section II(B)(2). 
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administrative activity, or it may prefer that the agency move slowly.”154  
Similarly, if a previous Congress passed legislation that the current 
Congress does not support, it may choose to cut funding for the agency 
rather than repeal the statute.155  Thus, Congress can please the public by 
showing that it is acting to correct a problem by passing legislation while 
preventing an agency from doing what it is required to do under that 
legislation.156  In addition, individual legislators can “exert pressure on 
agencies to defer or postpone regulatory actions” by utilizing their position 
on a committee with oversight responsibility or power over appropriations 
for the agency.157 

In the same vein, Congress can use delegation to push responsibility 
for acting and making difficult decisions onto an agency.  Congress may 
use broad delegations so that it can “avoid taking responsibility for the 
consequences of legislation.”158  Instead of making the choices itself—“for 
fear of incurring the ire of a regulated constituency”—Congress may use 
broad statutory language and leave the tough decisions to the agency.159  
Delegation may also be used when Congress is unable to agree on specific 
agency choices.160  When deadlines are used in conjunction with vague 
statutory mandates, deadlines can be difficult or impossible for agencies to 
meet.161  This can not only result in the additional costs of litigation but can 
also have a negative effect on the reputation of the agency.162  In addition, if 
Congress responds by imposing additional deadlines that also cannot be 
met, it can create “public cynicism about the ability of government to 
regulate.”163 

 

154. Sant’Ambrogio, supra note 106, at 1398 (describing how Congress may pass legislation 
for “purely symbolic reasons” and then use appropriations to delay agency action). 

155. Id. 
156. See DAVID SCHOENBROD, POWER WITHOUT RESPONSIBILITY: HOW CONGRESS ABUSES 

THE PEOPLE THROUGH DELEGATION 11–12 (1993) (using statutory deadlines imposed on the 
EPA to illustrate how legislatures pass legislation “although they [know] that the agency could 
never come close to discharging these duties with the time, resources, and political power given to 
it”). 

157. Sant’Ambrogio, supra note 106, at 1397. 
158. DANIEL A. FARBER & PHILIP P. FRICKEY, LAW AND PUBLIC CHOICE: A CRITICAL 

INTRODUCTION 81 (1991). 
159. Sant’Ambrogio, supra note 106, at 1391–92. 
160. Id. at 1392. 
161. See Shapiro & Glicksman, supra note 101, at 844 (arguing that the coercive model of 

delegation, which utilizes deadlines, is open to abuse because the imposition of deadlines “may 
enable legislators to strike a posture in favor of regulation while avoiding the difficult policy 
choices that regulation entails”). 

162. See id. at 836 n.81 (noting that a failure to meet deadlines can result in “congressional 
and public disrespect and distrust of the agency”). 

163. Shapiro, supra note 81. 
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In sum, while there are various policy objectives that may be advanced 
by the use of deadlines, they must be weighed against the various problems 
implicit in the use of deadlines. 

IV. Assessing the SEC’s Missed Deadlines Under the JOBS Act 

The SEC has received critical attention due to missed statutory 
deadlines under the JOBS Act.164  In order to assess the validity of these 
criticisms, this Part analyzes the purposes and problems of statutory 
deadlines as used to regulate the actions of the SEC.  While deadlines can 
accelerate regulatory action by the SEC and align the SEC’s actions with 
legislative intent, the SEC’s failure to meet its deadlines under the JOBS 
Act is due, at least in part, to the problematic use of deadlines by Congress. 

A. Purposes of Deadlines in the Context of the SEC 

First, the SEC has at least some symptoms of administrative delay.  
This is illustrated, at least anecdotally, by the controversy surrounding 
Mary Schapiro, former chairman of the SEC, and her actions in 
implementing (or failing to implement) rules under the JOBS Act.  Before 
the JOBS Act was passed by the Senate, Schapiro wrote a letter to the 
Senate Committee on Banking, Housing, and Urban Affairs explaining her 
concerns that the Act lacked necessary investor protections and that some of 
the changes could result in “real and significant damage to investors.”165  
After the JOBS Act was passed, the SEC failed to meet its first rulemaking 
deadline, which required the agency to promulgate rules to eliminate the 
prohibition against general solicitation in certain securities.166  Testifying 
before the House Subcommittee on TARP, Financial Services and Bailouts 
of Public and Private Programs, Schapiro indicated that she did not believe 
that the deadline would be met, but that she expected that it would “be done 
this summer.”167  However, in August 2012, the SEC issued a proposed rule 

 

164. See supra notes 8–9 and accompanying text. 
165. Letter from Mary L. Schapiro, Chairman, Sec. & Exch. Comm’n, to Tim Johnson, 

Chairman, Comm. on Banking, Hous. & Urban Affairs, U.S. Senate and Richard C. Shelby, 
Ranking Member, Comm. on Banking, Hous. & Urban Affairs, U.S. Senate 2 (Mar. 13, 2012), 
available at http://www.thevaluealliance.com/Schapiro_letter_Jobs_Act_031312.pdf. 

166. See Jumpstart Our Business Startups Act, Pub. L. No. 112-106, § 201(a), 126 Stat. 306, 
313–14 (2012) (codified in scattered sections of 15 U.S.C.) (requiring the rules to be issued within 
90 days of the statute’s enactment). 

167. The JOBS Act in Action Part II: Overseeing Effective Implementation That Can Grow 
American Jobs: Hearing Before the Subcomm. on TARP, Fin. Servs. & Bailouts of Pub. & Private 
Programs of the Comm. on Oversight & Gov’t Reform, 112th Cong. 23 (2012) [hereinafter The 
JOBS Act in Action Part II] (statement of Mary Schapiro, Chairman, United States Securities and 
Exchange Commission). 
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for eliminating the ban on general solicitation and general advertising.168  
By choosing to issue a proposed rule, which involved a comment period,169 
the SEC was not able to finish promulgating in the timeline that Schapiro 
had suggested.170  Moreover, it does not appear that this was the intent of 
the staff when drafting the proposed rule.  Originally, the SEC staff had 
planned to issue an interim-final rule, which would have allowed it to 
“bypass the lengthier public comment process” in order to lift the ban 
immediately and “potentially tweak the rule down the road.”171 

It is clear that some individuals at the SEC did not agree with 
Schapiro’s decision.  When the Commissioners voted on the proposal, 
Commissioner Daniel M. Gallagher stated, “I am not happy to be sitting 
here today, almost two months after the JOBS Act deadline for a final rule, 
voting on a proposal,” especially when, “[f]or months, the Commission had 
been told that the Staff was recommending that we vote on an interim final 
rule.”172  Furthermore, there is evidence that Schapiro might have 
intentionally delayed rulemaking in order to protect her legacy.173  Although 
this is anecdotal and not conclusive evidence that the SEC purposefully 
delayed promulgation of rules under the JOBS Act,174 it does provide some 
indication that deadlines can serve a useful purpose by helping speed up the 
rulemaking process in the SEC. 

In addition, deadlines under the JOBS Act also appear to serve the 
purpose of aligning the SEC’s actions with Congress’s intent.  In the past, 
Congress has not imposed an overwhelming number of deadlines on the 
 

168. Press Release, U.S. Sec. & Exch. Comm’n, SEC Proposes Rules to Implement JOBS Act 
Provision About General Solicitation and Advertising in Securities Offerings (Aug. 29, 2012), 
available at http://www.sec.gov/news/press/2012/2012-170.htm. 

169. See Eliminating the Prohibition Against General Solicitation, 77 Fed. Reg. 54,464, 
54,473–74 (proposed Sept. 5, 2012) (to be codified at 17 C.F.R. pts. 230, 239) (requesting 
comments on the proposed rule). 

170. See Eliminating the Prohibition Against General Solicitation and General Advertising in 
Rule 506 and Rule 144A Offerings, U.S. SEC. & EXCHANGE COMMISSION, http://www.sec.gov/ 
info/smallbus/secg/general-solicitation-small-entity-compliance-guide.htm (last updated Sept. 20, 
2013) (noting that the regulation was not adopted until July 10, 2013, long after Schapiro’s 
timeline). 

171. Sarah N. Lynch, Emails Suggest SEC’s Schapiro Delayed JOBS Act Rule amid Concerns 
About Legacy, REUTERS (Dec. 1, 2012, 9:59 PM), http://www.reuters.com/article/2012/12/02/sec-
schapiro-idUSL1E8N201X20121202. 

172. Daniel M. Gallagher, Comm’r, U.S. Sec. & Exch. Comm’n, Statement at SEC Open 
Meeting: Proposed Rules to Eliminate the Prohibition Against General Solicitation and General 
Advertising in Rule 506 and Rule 144A Offerings (Aug. 29, 2012) (emphasis omitted), available 
at http://www.sec.gov/News/Speech/Detail/Speech/1365171491084#.UmLrJ2Q6Ud5. 

173. Lynch, supra note 171 (quoting an e-mail sent from Schapiro to Corporation Finance 
Director Meredith Cross, in which Schapiro stated, “I don’t want to be tagged with an anti-
investor legacy”). 

174. There are other potential reasons why the SEC would propose a proposed rule.  For 
instance, the SEC has said that it requested public comments first because of the “‘very real threat 
of a legal challenge’ if the agency did not go through a more rigorous rule-making process.”  
Lynch, supra note 171. 
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SEC as compared to other agencies.175  This could indicate that Congress is 
able to use deadlines to set priorities more effectively with the SEC than 
other agencies because the importance of each individual deadline is not as 
diluted.176  This, however, has changed, as Dodd-Frank and the JOBS Act 
have imposed many more deadlines on the SEC.177  The increased number 
of deadlines could make it more difficult for the SEC to prioritize amongst 
the activities with deadlines. 

Standing alone, the JOBS Act does a fairly good job of prioritizing the 
individual rulemaking requirements imposed on the SEC by staggering the 
deadlines.  The statute required the SEC to promulgate rules regarding the 
general ban on solicitation within 90 days of enactment,178 issue a report on 
how to streamline the registration process within 180 days of enactment,179 
and promulgate rules governing crowdfunding within 270 days of 
enactment.180  However, Congress did not establish priority between the 
deadlines in the JOBS Act and other statutes, such as the Dodd-Frank 
Act.181  When the JOBS Act was passed, the SEC had still not promulgated 
many of the key rules required by the Dodd-Frank Act, which were already 
a year overdue.182  Without knowing which deadlines should be given 
priority, the SEC will be unable to shift the necessary resources to that area 
to make sure that those rulemaking requirements will be given top priority.  
This may have the effect of reducing the effectiveness of deadlines as a way 
of expressing congressional priorities. 

It also appears that Congress itself is divided on which legislation 
should be given priority.  At a hearing before the House Subcommittee on 
TARP, Financial Services and Bailouts of Public and Private Programs, 

 

175. For an empirical study of the use of deadlines between 1988 and 2003, see Gersen & 
O’Connell, supra note 33, at 981 tbl.2.  They found that the SEC had 25 deadlines imposed on the 
agency’s actions during that period, while the EPA had 611 and the Department of Commerce had 
940.  Id. 

176. See supra notes 97–98 and accompanying text. 
177. See Implementing the Dodd-Frank Wall Street Reform and Consumer Protection Act, 

U.S. SEC. & EXCHANGE COMMISSION (last updated Jan. 16, 2014), http://www.sec.gov/spotlight/ 
dodd-frank.shtml (indicating that the Dodd-Frank Act imposed more than ninety provisions 
mandating SEC rulemaking and many other deadlines that gave the SEC the discretion to 
regulate); infra notes 178–80 and accompanying text. 

178. Jumpstart Our Business Startups Act, Pub. L. No. 112-106, § 201(a), 126 Stat. 306, 313–
14 (2012) (codified in scattered sections of 15 U.S.C.). 

179. § 108(b), 126 Stat. at 313. 
180. §§ 302–304, 126 Stat. at 315–22. 
181. See Daniel M. Gallagher, Comm’r, U.S. Sec. & Exch. Comm’n, Address at the IMFA 

Regional Conference: SEC Priorities in Perspective (Sept. 24, 2012), available at http://www.sec 
.gov/News/Speech/Detail/Speech/1365171491262#.UmP5h2Q6Ud4 (acknowledging that dispa-
rate statutory mandates leave the SEC on its own to prioritize rulemaking in accordance with 
different statutes). 

182. Dan Froomkin, SEC Stall Leaves Key Dodd-Frank Rules More than a Year Overdue, 
HUFFINGTON POST (Apr. 17, 2012, 7:50 PM), http://www.huffingtonpost.com/2012/04/17/ 
sec-dodd-frank-rules-year-overdue_n_1432839.html. 
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Representative Mike Quigley expressed that there was “no reason the JOBS 
Act should be prioritized in front of pending Dodd-Frank rulemakings.”183  
In contrast, Representative Darrell Issa indicated that the JOBS Act should 
be given priority because “the creation of private sector jobs should come 
before the creation of new bureaucratic organizations, no matter how well 
meaning, in Washington.”184  Thus, because it is difficult for members of 
Congress to come to a conclusion as to which rulemaking responsibilities 
warrant immediate attention, it seems unlikely that the SEC will be able to 
determine which of the deadlines it should be focusing its resources and 
energy on. 

Deadlines can also be helpful in the context of SEC rulemaking 
because there is evidence that the SEC is prone to agency capture.  One 
scholar suggests that this is due to the revolving-door phenomenon, which 
may cause many in the agency to “identif[y] with the market participants 
they [are] ostensibly regulating” and may lead to the SEC becoming more 
lax in its regulatory and enforcement functions.185  In addition, the SEC 
must obtain information from the organizations it regulates in order to do its 
job, which can lead to agency capture because it gives the SEC “a strong 
incentive to cooperate with entities directly subject to [its] regulatory 
decisions.”186  The likelihood of this occurrence increases when resources 
are scarce, as the SEC must rely on information from outside sources.187  
Deadlines can reduce or limit this agency capture by limiting the time 
during which the SEC is exposed to regulated firms and interest groups.188 

Although a deadline may reduce some of the effect of agency 
cooperation with regulated firms by shortening the amount of time that the 
SEC is exposed to these firms, it does not appear to be a solution for the 
revolving-door phenomenon.  However, as discussed above, deadlines can 
also have the positive effect of reducing bureaucratic drift because they give 
the members of the enacting Congress the ability to voice their 

 

183. The JOBS Act in Action: Overseeing Effective Implementation That Can Grow American 
Jobs: Hearing Before the Subcomm. on TARP, Fin. Servs. & Bailouts of Pub. & Private Programs 
of the Comm. on Oversight & Gov’t Reform, 112th Cong. 33 (2012) [hereinafter The JOBS Act in 
Action] (statement of Rep. Mike Quigley, Member, Comm. on Oversight & Gov’t Reform). 

184. The JOBS Act: Importance of Prompt Implementation for Entrepreneurs, Capital 
Formation, and Job Creation: Joint Hearing Before the Subcomm. on TARP, Fin. Servs. & 
Bailouts of Pub. & Private Programs of the Comm. on Oversight & Gov’t Reform and the 
Subcomm. on Capital Mkts. & Gov’t Sponsored Enters. of the Comm. on Fin. Servs., 112th Cong. 
33 (2012) (statement of Rep. Darrell E. Issa, Chairman, Comm. on Oversight & Gov’t Reform). 

185. Rachel E. Barkow, Insulating Agencies: Avoiding Capture Through Institutional Design, 
89 TEXAS L. REV. 15, 47 (2010) (quoting Jonathan R. Macey, Wall Street in Turmoil: State-
Federal Relations Post-Eliot Spitzer, 70 BROOK. L. REV. 117, 128 (2004)). 

186. Mark Seidenfeld, Bending the Rules: Flexible Regulation and Constraints on Agency 
Discretion, 51 ADMIN. L. REV. 429, 464 (1999). 

187. See supra notes 128–30 and accompanying text. 
188. See supra note 108 and accompanying text. 
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objections.189  This also has the potential to reduce bureaucratic drift caused 
by industry bias.  This would have been the case with the deadlines 
imposed by the JOBS Act, had they been met, because the Act required all 
rules to be promulgated within 270 days of the statute’s enactment,190 
leaving a few days after the deadline for members of the enacting Congress 
to express their opinions on the rules as promulgated before the legislative 
session finished.  And, had the deadlines been met, the effects of legislative 
drift could have been minimized by status quo biases.191 

B. Problems with the Use of Deadlines in the Context of the SEC 

Although there are several benefits that can accrue as a result of the 
use of deadlines by Congress, there are also problems that have arisen from 
their use under the JOBS Act.  These problems likely contributed to the 
SEC’s failure to meet its deadlines under the Act. 

First, the deadlines reduced the SEC’s flexibility because they required 
the agency to choose between using a full notice-and-comment procedure 
and meeting its deadlines under the JOBS Act.  For instance, although the 
SEC staff originally recommended forgoing the traditional notice-and-
comment period in order to meet the ninety-day deadline,192 Schapiro 
changed her mind and decided that the quality of the rules would benefit 
from the notice-and-comment procedure because of the “high level of 
investor interest.”193  The SEC was also concerned about the risk of 
litigation if it did forego the notice-and-comment procedure.194 

On the other hand, it could be argued that Congress made the choice of 
speed over quality when it set such a tight deadline.195  However, if that 
were the case, Congress would have better achieved this purpose by also 
waiving the APA requirements as part of the JOBS Act.196  Choosing not to 
do so put the burden on the SEC to decide whether to forego what it felt 
were necessary notice-and-comment procedures—exposing itself to 

 

189. See supra text accompanying note 102. 
190. Jumpstart Our Business Startups Act, Pub. L. No. 112-106, § 302(c), 126 Stat. 306, 320 

(2012) (codified in scattered sections of 15 U.S.C.) (requiring the rules to be issued within 270 
days of the statute’s enactment). 

191. See supra text accompanying notes 104–105. 
192. Lynch, supra note 171. 
193. Id. 
194. Id.; see also The JOBS Act in Action, supra note 183, at 44–45 (statement of John C. 

Coffee, Jr., Professor of Law, Columbia University Law School) (asserting that “the SEC is today 
caught between the rock and the hard place” because it was “asked to expedite rules and it is 
trying to do so,” but it faces the “risk that its rules could be found to be arbitrary [and] 
capricious”). 

195. Sant’Ambrogio, supra note 106, at 1417 (characterizing deadlines as a “determination by 
Congress about how the agency should balance the timeliness and quality of its decisions”). 

196. See Gersen & O’Connell, supra note 33, at 959 n.128 (noting that Congress can waive 
and has waived APA requirements as part of a statutory scheme). 
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litigation—or to commit to a public-comment period and miss the statutory 
deadline. 

Secondly—and probably the greatest problem for the SEC in its 
implementation of the JOBS Act—the deadlines did not take into account 
the resource constraints imposed on the SEC.  As discussed above, there is 
often a discrepancy between the funds needed to implement a statutory 
scheme and the funds actually appropriated to the agency.197  Even before it 
was faced with the heavy rulemaking load required by the Dodd-Frank Act 
and the JOBS Act, the SEC had faced resource constraints—making it 
difficult to maintain sufficient staff to carry out its duties.198  The passage of 
Dodd-Frank exacerbated these problems.  In March 2012, a month before 
the JOBS Act was passed, Mary Schapiro testified before a Subcommittee 
of the House Committee on Appropriations that the SEC needed more funds 
in order to promulgate rules as required by the Dodd-Frank Act, requesting 
$1.566 billion.199  The appropriations committee proposed increasing the 
budget, but to a lesser degree than what Schapiro and the SEC felt they 
needed.200  Congress, however, was unable to agree on this proposal and 
instead signed a law continuing the appropriations from the previous 
year.201 

At the signing of the JOBS Act, President Obama also expressed the 
importance of keeping the SEC well funded.202  For 2014, President Obama 
proposed a 27% increase in the SEC’s budget;203 however, it is unclear if 

 

197. See supra notes 125–27 and accompanying text. 
198. See Oversight of the U.S. Securities and Exchange Commission’s Operations, Activities, 

Challenges, and FY 2012 Budget Request: Hearing Before the Subcomm. on Capital Mkts. & 
Gov’t Sponsored Enters. of the Comm. on Fin. Servs., 112th Cong. 49 (2011) (prepared statement 
of Robert Khuzami, Director, Division of Enforcement, United States Securities and Exchange 
Commission, et al.) (“Over the past decade, the SEC has faced significant challenges in 
maintaining a staffing level and budget sufficient to carry out its core mission.”); Joel Seligman, 
Self-Funding for the Securities and Exchange Commission, 28 NOVA L. REV. 233, 237–39 (2004) 
(describing the chairmanship of Arthur Levitt, during which “fees collected by the SEC far 
exceeded its annual appropriations” and it was not given “adequate budgetary or staff support”). 

199. Mary Schapiro, Chairman, U.S. Sec. & Exch. Comm’n, Testimony Before the 
Subcommittee on Financial Services and General Government Committee on Appropriations, 
United States House of Representatives (Mar. 6, 2012), available at http://www.sec.gov/news/ 
testimony/2012/ts030612mls.htm. 

200. The House Appropriations Committee proposed a bill setting the budget at $1.371 
billion.  H.R. 6020, 112th Cong. § 515 (2012). 

201. Consolidated and Further Continuing Appropriations Act 2013, Pub. L. No. 113-6, 
§§ 1101–1113, 127 Stat. 198, 412–15 (2013). 

202. See Obama, supra note 2 (“[I]t’s going to be important that we continue to make sure 
that the SEC is properly funded, just like all our other regulatory agencies, so that they can do the 
job and make sure that our investors get adequate protections.”). 

203. OFFICE OF MGMT. & BUDGET, EXEC. OFFICE OF THE PRESIDENT, BUDGET OF THE U.S. 
GOVERNMENT, FISCAL YEAR 2014, at 142 (2013), available at http://www.whitehouse.gov/sites/ 
default/files/omb/budget/fy2014/assets/budget.pdf. 
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Congress will agree to such an increase.204  Thus, despite calls from the 
SEC itself, scholars, and the President, Congress has been unwilling to 
agree to increase the SEC’s budget to what is required by the agency to 
fulfill its duties.  What makes Congress’s refusal to increase the budget 
more difficult to understand is that the SEC is not funded by tax revenue, 
but by the fees it gets from the companies that it regulates.205  Thus, there is 
little justification for refusing to increase the agency’s budget when 
necessary. 

Moreover, the SEC may experience additional resource constraints if 
litigation is brought against it for failing to meet its deadlines.206  While it 
does not appear that this type of litigation has been as problematic for the 
SEC as it has been for other agencies,207 one case was brought against the 
agency in 2012 for failure to promulgate rules under the Dodd-Frank Act.208  
Although the case was dismissed on the stipulation of the parties,209 it could 
indicate that similar suits may be forthcoming. 

As a result of the very tight deadlines, the SEC may also experience a 
decrease in the quality of its rulemaking.  The changes being implemented 
by the SEC under the JOBS Act involve “significant changes to the federal 
securities laws.”210  If the SEC were to issue rules on such novel and 
complex issues too quickly, the quality of the rules would suffer as a result 
because the agency would have less time to discuss and deliberate the 
issues.  Moreover, it could be argued that these deadlines are unrealistic,211 
which exacerbates the effect of the short timeframe on the quality of the 
promulgated rules.212  If the SEC begins promulgating rules of lower quality 
in order to satisfy short or even unreasonable deadlines, a court could find 
 

204. The House Appropriations Committee maintained $1.371 billion as its proposal for 
2014, while the Senate bill would increase the budget to $1.674 billion.  H.R. 2786, 113th Cong. § 
518 (2013); S. 1371, 113th Cong. § 526 (2013). 

205. See James B. Stewart, As a Watchdog Starves, Wall Street Is Tossed a Bone, N.Y. 
TIMES, July 15, 2011, http://www.nytimes.com/2011/07/16/business/budget-cuts-to-sec-reduce-
its-effectiveness.html?pagewanted=all&_r=0 (pointing out that reducing the SEC’s budget does 
not save taxpayers’ money and “could cost the Treasury millions in lost fees and penalties” 
because Dodd-Frank contains a mandate stating that fees collected by the SEC cannot exceed its 
budget). 

206. See supra note 134 and accompanying text. 
207. See generally Abbott, Costs of Deadlines, supra note 134 (explaining that litigation over 

the EPA’s failure to meet statutory deadlines consumed a portion the agency’s scarce resources). 
208. Complaint at 1, Oxfam Am., Inc. v. U.S. Sec. & Exch. Comm’n, No. 12-CV-10878-DJC 

(D. Mass. May 16, 2012). 
209. Stipulation of Dismissal, Oxfam Am., Inc. v. U.S. Sec. & Exch. Comm’n, No. 12-CV-

10878-DJC (D. Mass. Dec. 3, 2012). 
210. The JOBS Act in Action Part II, supra note 167, at 7. 
211. See id. at 5 (arguing that the ninety-day deadline for removing the ban on general 

solicitation was unrealistic and “[did] not provide time for drafting a new rule with a rigorous 
economic analysis, considering public input, and reviewing a proposed final rule at the 
Commission level”). 

212. See supra note 140 and accompanying text. 
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that the agency’s actions were arbitrary and capricious.213  In addition, if the 
SEC makes the decision to forgo notice-and-comment procedure to meet 
the deadline, it may increase the chances of an arbitrary and capricious 
finding because, while the doctrine “does not demand procedural formality, 
some degree of formality is often required implicitly.”214 

Lastly, the use of deadlines under the JOBS Act is problematic 
because Congress, by requiring the SEC to implement rules but not giving 
the agency the resources or time that it needed to complete them, 
intentionally or unintentionally shifted the blame for not taking action onto 
the SEC.215  In addition, because the JOBS Act was not well drafted, it left 
many of the harder questions to the SEC to figure out.216  The poor drafting 
may have resulted from the speed at which it passed through Congress.217  
The lack of necessary resources and the ambiguous drafting of the 
provisions of the JOBS Act are likely contributing factors to the SEC’s 
inability to promulgate rules before the deadline. 

In sum, although the SEC has shouldered the majority of the blame for 
its inability to comply with the deadlines created by the JOBS Act, at least 
part of the blame falls on Congress for its use of deadlines in the Act. 

V. Recommendations for Improvement in the Use of Deadlines 

While there are certainly problems created by the use of deadlines, 
they still serve the valuable purpose of reducing administrative delay and 
aligning agency action with legislative intent.218  In order to improve the use 
of deadlines, in the context of the SEC and more broadly, I recommend 
improvements that fall into three categories.  First, Congress should 
improve its use of deadlines to express priority.  Second, Congress must 
take more responsibility for the legislation it passes, even legislation that 
requires rules to be promulgated by the SEC or another agency.  And third, 
resources appropriated must be more in line with the funds necessary to 
meet the required deadlines. 

 

213. See supra note 78 and accompanying text. 
214. Gersen & O’Connell, supra note 33, at 973. 
215. See supra notes 154–56 and accompanying text. 
216. See C. Steven Bradford, The New Federal Crowdfunding Exemption: Promise 

Unfulfilled, 40 SEC. REG. L.J. 195, 198 (2012) (criticizing the crowdfunding exemption as “poorly 
drafted” because it left “many ambiguities and inconsistencies for the SEC or the courts to 
resolve”). 

217. See Dina ElBoghdady, JOBS Act Falls Short of Grand Promises, WASH. POST, Mar. 28, 
2013, http://articles.washingtonpost.com/2013-03-28/business/38084496_1_jobs-act-president-
obama-measure (remarking that the JOBS Act was passed “perhaps too fast” and “[e]ven 
supporters say they expected more time to work out the kinks” before it was signed into law). 

218. See supra sections III(A)(1)–(2). 
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A. Improvement in the Use of Deadlines to Convey Priority 

First, as discussed above, deadlines are used to align agency action 
with legislative intent by indicating that Congress views the particular 
action as a priority.219  However, the effect of a deadline is diluted if 
Congress imposes too many deadlines220 or if Congress does not address the 
priority of newly implemented deadlines relative to deadlines already in 
place.221  As demonstrated by the SEC’s experience under the Dodd-Frank 
and JOBS Acts,222 multiple statutes imposing various deadlines can make it 
difficult for any agency to prioritize where its limited resources should be 
directed.  In order to better align agency action with legislative intent, 
Congress should expressly indicate the priority of deadlines, not only within 
a statutory scheme, but also between different statutory programs.  
Additionally, by imposing fewer deadlines, Congress can increase the 
likelihood that the deadlines it does set can be complied with. 

B. Congress Should Hold Itself More Accountable for the Choices It 
Makes in Legislation  

Second, Congress should hold itself more accountable for the laws that 
it makes, even when it delegates rulemaking responsibility to agencies like 
the SEC.  To do this, I recommend that Congress take the time to set 
deadlines that are more realistic.  However, it is difficult, or impossible, to 
predict in advance how much time it will take an agency to promulgate 
rules, especially on novel or complex legislation like the new crowdfunding 
exemption under the JOBS Act.223 

To remedy this problem, one scholar has suggested that agencies 
should set their own deadlines because they “can establish more accurate 
and more realistic estimates of how long a particular type of decision will 
take than can legislative bodies.”224  While this solution would lead to more 
realistic deadlines, it seems unlikely that Congress will be willing to give up 
this control.  A more realistic solution would be for Congress to take into 
consideration the opinions of the agency as to what would be a realistic 
deadline based on its current workload, other deadlines, and resources.  
Moreover, just as allowing public participation in the rulemaking process 
has the effect of promoting public acceptance of the resulting rule, even if 
those opposing the rule continue to disagree,225 allowing an agency to 

 

219. See supra section III(A)(2). 
220. See supra note 97 and accompanying text. 
221. See supra note 98 and accompanying text. 
222. See supra subpart IV(A). 
223. See Sant’Ambrogio, supra note 106, at 1415 (“It is difficult if not impossible to know in 

advance how much time many decisions will reasonably require.”). 
224. Abbott, Case Against Deadlines, supra note 81, at 185. 
225. See sources cited supra note 122. 
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participate in setting the deadline could make the agency feel more 
responsible for achieving its objectives.226 

Furthermore, Congress should not attempt to set short deadlines in 
order to indirectly bypass the notice-and-comment procedure required by 
APA § 553.  This puts the agency in the position of choosing between 
missing the deadline and forgoing the notice-and-comment procedure, 
creating the risk that a court will set aside the agency action if it finds the 
agency did not have good cause to do so.227  Thus, instead of exposing the 
agency to that risk, Congress should expressly waive the notice-and-
comment requirements of the APA if it feels that the need for quick agency 
action outweighs the many benefits of utilizing the procedure. 

C. Resource Appropriation Should Be Increased in Line with Increases in 
Responsibility 

Lastly, one of the greatest challenges faced by agencies in meeting 
their statutorily imposed deadlines is the lack of funding needed to 
complete the task in a short timeframe.228  In order to improve an agency’s 
ability to comply with deadlines, Congress should better align the 
responsibilities assigned to agencies with the amount appropriated to each 
agency.  One way that Congress could do this is by drafting deadlines that 
include specific checkpoints at which time an agency’s progress would be 
assessed, perhaps by the appropriate oversight committee, and the agency 
could express any need for additional resources.  This assessment process 
could make the agency better able to comply with deadlines by making sure 
it has the funds it needs.  The process would also keep Congress informed 
on the agency’s actions and how the appropriated resources are being 
utilized. 

In addition, Congress has a unique opportunity to make sure the SEC 
has the funds it requires to meet deadlines.  Currently, the SEC “submits its 
budget to the White House Office of Management and Budget.”229  For the 
SEC to actually receive the funds, Congress must authorize and appropriate 
the funds.230  However, as noted before, the SEC is not funded through 
taxation but through its fee-collection mechanism, which often takes in 
more money than the SEC requests for its budget.231  Thus, Congress could 
allow the SEC to obtain resources through self-funding, which could 
 

226. Similarly, Abbott has suggested that requiring agencies to set nonbinding deadlines 
could make them “truly accountable for the failure” to meet those deadlines.  See Abbott, Case 
Against Deadlines, supra note 81, at 201. 

227. See supra section II(B)(2). 
228. See supra section III(B)(2). 
229. Seligman, supra note 198, at 253. 
230. See id. (describing the process by which funds are authorized and appropriated and 

explaining that it often results in underfunding of the SEC). 
231. Stewart, supra note 205. 
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eliminate the difference between the funds needed by the agency and the 
funds actually appropriated by Congress.  Although it is not clear that 
Congress is willing to loosen the reins on the SEC’s budget, it has recently 
considered it.  The Senate version of what became the Dodd-Frank Act 
included a provision for self-funding for the SEC;232 however, the final 
version of the Act did not.233 

VI. Conclusion 

Although the SEC has been the target of a great deal of criticism as a 
result of missing statutory deadlines imposed by the JOBS Act, the failure 
is at least partially due to Congress’s problematic use of deadlines.  This 
Note addresses this problem by setting forth several recommendations for 
improvement.  First, in order to better align agency action with legislative 
intent, Congress should expressly state the priority of deadlines, both within 
a statutory scheme and with regard to other statutory schemes.  Second, 
Congress should set deadlines that are more realistic by taking into 
consideration the opinions of each agency as to what time frame would be 
realistic based on its workload, other deadlines, and available resources.  
Lastly, Congress should better align the amount appropriated to each 
agency with the agency’s responsibilities.  By improving its use of 
deadlines, Congress can minimize the problems that are caused by 
deadlines and that impair each agency’s ability to meet those deadlines.  

—Caitlin A. Bubar 

 

232. S. 3217, 111th Cong. § 991 (2010). 
233. Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. No. 111-203, 

§ 991, 124 Stat. 1376, 1950–55 (2010) (codified in scattered sections of 15 U.S.C.). 


