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In his thoughtful and generous response to my article Exchanging 

Information Without Intellectual Property,
1
 Professor Ted Sichelman 

acknowledges that my argument casts significant doubt on theories of 

intellectual property that justify exclusive rights by their ability to make a 

market in information.
2
  But he argues that I have not cast similar doubt on 

the larger project of justifying intellectual property by the incentives it may 

provide to commercialize intellectual works.
3
  In this reply, I elaborate on my 

argument—laid out only briefly in the article
4
—that such a theory is not 

economically distinguishable from the more traditional incentives-based 

justification for intellectual property, which focuses on incentives to create. 

Innovation is a process, not an event.  It unfolds over time and involves 

multiple players and skills, from the initial spark of invention through design 

and testing, marketing, manufacturing, and distribution.  Innovators may find 

that their efforts are freely appropriable by others throughout this process.  

Exclusive rights may be invoked to prevent misappropriation, and thereby 

create ex ante incentives for economic activity, at any point.  Similarly, 

however, there is reason at each stage of the innovation process to believe 

that exclusive rights are socially suboptimal.  At each step, one must ask 

whether the additional incentive, if any, provided by exclusive rights 
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outweighs both the static cost of reduced access to the protected good and the 

dynamic cost of inhibiting future innovation.  Similarly, it remains an open 

empirical question whether exclusive rights are needed to encourage either 

invention or the broader process of innovation. 

“Commercialization theory” adds much-needed nuance to the traditional 

theory of intellectual property but does not stand alone as a separate 

justification for exclusive rights.  To the extent that it focuses on incentives 

to commercialize, those incentives are part and parcel of the broader 

incentives-based theory of intellectual property and subject to that theory’s 

well-developed critiques.  Part of my project in Exchanging Information was 

therefore to isolate the economically distinct function of exclusive rights that 

proponents of exchange-based theories of intellectual property rely upon and 

to question whether and in what circumstances that function can justify 

exclusive rights. 

I conclude this reply by noting that commercialization is a complex and 

multifaceted enterprise in which exclusive rights may play multiple roles 

simultaneously.  I echo Professor Sichelman’s call for further empirical work 

to disentangle those multiple and potentially competing functions and to 

develop a comprehensive understanding of the commercialization process, its 

pitfalls, and mechanisms to improve it.
5
 

I. Incentives to Invent, Incentives to Commercialize 

The classic justification for intellectual property is that it provides 

incentives to invent or to create, to bring a new intellectual product into the 

world.
6
  The typical account posits that intellectual goods are both 

nonrivalrous and nonexcludable.
7
  Because of these economic characteristics, 

would-be inventors or creators have little assurance ex ante that they, rather 

than others, will be able to appropriate the fruits of their investments in 

invention or creation.
8
  As a result, their private incentives to engage in 

intellectual work will be suboptimally low from the perspective of social 

welfare.
9
  Intellectual property is a solution to this underproduction 

problem.
10

  An exclusive right to make, use, or sell an invention creates legal 
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appropriability.  That in turn provides needed assurance at the time costly 

investments are made that a reasonable return can be secured.  I refer to this 

account as the “incentive-to-invent” theory. 

Of course, “invention” is not the end of the story.  Invention is distinct 

from innovation.
11

  The latter, which Professor Sichelman and others 

describe in vivid detail,
12

 is a multistep process that involves bringing 

additional resources and capital to bear to bring a new product into the world.  

It requires not only the formation of an idea or the development of a 

prototype but also market testing, marketing, distribution, and follow-on 

improvements.  Those activities may themselves be costly and risky.  Indeed, 

sometimes they are far costlier and riskier than the mere act of invention.  In 

pharmaceuticals, for example, the invention is the drug molecule.  But it 

costs far more to go through the clinical testing required to secure FDA 

approval than it does to identify the promising molecule in the first place.
13

 

There are two ways in which the fruits of these investments, no less than 

the original investment in “invention,” might be difficult to appropriate and 

therefore be subject to underproduction.  The first has to do with timing.  If 

the invention is highly self-revealing in its marketed form, then even if it 

may be kept secret while postinvention commercialization investments are 

made, it may be subject to copying by others after those investments are 

complete.
14

  Exclusive rights may protect postinvention investments, but only 

so long as they remain in effect through the period in which those 

investments are made and into the marketing of the product.  Michael 

Abramowicz, Christopher Cotropia, and others have argued that 

undercommercialization results, for example, when patents expire before 

their inventors can earn a return on their investment in the full range of 

commercialization activities.
15

  Second, investments in commercialization 

might be difficult to appropriate because they themselves have the 

characteristics of public goods.  Abramowicz and John Duffy ascribe these 
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characteristics to information about the markets for finished products.
16

  If 

that is true, then exclusive rights can prevent misappropriation of 

commercialization investments just as they can protect the initial investments 

in invention.  I refer to these related arguments as the “incentive-to-

commercialize” theory. 

In an influential article, Mark Lemley drew a distinction between ex 

ante justifications for intellectual property, the goal of which is “to influence 

behavior that occurs before the [exclusive] right comes into being,”
17

 and ex 

post justifications that focus on “the incentives the right gives its owner to 

manage works that have already been created.”
18

  But the relevant distinction 

is not between ex ante and ex post.
19

  It is instead between those theories that 

justify intellectual property as a solution to the problems associated with 

public goods and those that justify it because of its ability to facilitate market 

exchange.  As I describe in Exchanging Information, these are two different 

economic functions.
20

 

With respect to the incentive function, moreover, there is no economic 

basis for drawing a line between ex ante and ex post.
21

  Think of the 

innovation process as a supply chain, running from problem identification 

through the conception of an idea and then all of the activities associated 

with commercialization described above and elsewhere.
22

  Public goods 

problems can occur up and down the supply chain.  The initial invention may 

be freely appropriable by others at any or many stages of the chain, or the 

activities at any stage of the chain may themselves generate public goods that 

are subject to misappropriation.  In all events, the economic function of 

exclusive rights is the same.  They may prevent free appropriation and 

therefore provide an incentive to undertake productive activities.  Incentive-
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to-invent and incentive-to-commercialize theories of intellectual property 

choose different points of intervention in the innovation supply chain.  They 

differ not in function, but in timing. 

Indeed, it is difficult even to draw a coherent line between “invention” 

and “commercialization” along the supply chain described above.  Patent law 

appears to draw the line at inventions that have been actually or 

constructively “reduced to practice.”
23

  But commentators often speak more 

colloquially of the goal of encouraging “innovation” without being specific 

about what that means.  It could mean that we want to increase the store of 

ideas, or of workable product concepts, or of finished marketable products.  

In all events, there is no a priori reason to think that workable product 

concepts ought to be the object of intellectual property.  The choice of policy 

intervention must ultimately depend on empirical analysis of the innovation 

supply chain and identification of the points in that chain where market 

failures can be solved through exclusive rights. 

II. Two Common Objections 

The objections to the incentive-to-invent theory and the incentive-to-

commercialize theory are also structurally identical.  Depending on one’s 

priors, they may apply with more intuitive force to commercialization, but 

they again are not economically distinct.  I highlight the two most salient 

objections below. 

The first is that the social welfare costs of exclusive rights exceed their 

social welfare benefits.  The classic story about the social welfare effects of 

intellectual property posits a tradeoff between static and dynamic costs and 

benefits.  Exclusive rights place limitations on access to intellectual works, 

and those limitations result in deadweight loss.
24

  This static inefficiency is 

justified so long as it is exceeded by the dynamic benefits of improved 

innovation incentives.  There is, however, a further dynamic cost because 

intellectual goods are inputs into their own production.
25

  Since innovation 

may often be cumulative, access limitations may interfere with follow-on 

inventors’ ability to create new works. 

The social welfare tradeoffs of intellectual property are the same 

regardless of where in the supply chain intellectual property is applied.  At 

least, they are no different in kind.  Exclusive rights in inventions or in the 

commercialization of those inventions both promise the benefits of incentives 

(to invent or to commercialize) at the cost of reduced access and the potential 
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Cumulative Research and the Patent Law, 5 J. ECON. PERSP. 29, 29–30 (1991). 
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inhibition of downstream research.  The objections based on social welfare 

may be different in degree, at least insofar as incentive-to-commercialize 

theories lead to calls for broader or stronger intellectual property.
26

  To be 

sure, scholars who support the incentive-to-commercialize theory are 

cognizant of these costs and propose a variety of mechanisms by which they 

may be minimized.
27

  Professor Abramowicz, for example, proposes an 

auction mechanism to ensure that patent extensions go only to those goods 

that actually are suffering from undercommercialization.
28

  Professor 

Sichelman proposes “commercialization patents” that are tailored to achieve 

the specific goal of incentivizing commercialization while minimizing social 

costs.
29

  My point here is not to engage in the debate over whether specific 

protections for commercialization activities yield a net social benefit but 

instead to point out that the structure of the social welfare tradeoff, if not, 

perhaps, its ultimate resolution, is the same whether we are talking about 

exclusive rights in invention or in commercialization. 

The second objection to the incentive-to-commercialize theory is that 

exclusive rights are not necessary to achieve commercialization.  In other 

words, there may be no market failure in commercialization as opposed to 

invention.  Lemley, for example, writes that “we don’t normally need 

supracompetitive returns or the prospect of exclusivity just to encourage 

someone to take an existing invention to market”
30

 and calls 

commercialization theories “strikingly anti-market.”
31

  More specifically, the 

argument is that “[o]rdinary economic rents, coupled with nonpatent 

advantages such as first-mover benefits and brand reputation, have long 

proved sufficient to encourage entry into new markets even in the absence of 

patent protection.”
32

  This argument, too, is not structurally unique to 

incentive-to-commercialize theories.  Instead, it parallels a long running 

debate in the incentive-to-invent literature over the extent to which sources of 

appropriability other than exclusive rights provide sufficient innovation 

incentives.
33

  Our intuition is that exclusive rights are less necessary in the 
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commercialization portion of the supply chain than in the invention portion.  

But this again is a variation in degree rather than in kind.  Ultimately, as with 

traditional incentive-to-invent theory, the question whether exclusive rights 

are needed for commercialization is likely to be highly context specific and 

therefore unanswerable without empirical study. 

III. Toward a Holistic View of Commercialization 

Commercialization is a complex function that sometimes requires 

interaction among multiple entities, each of which may have competing 

incentives.  Intellectual property can serve at least two roles in this process: 

safeguarding appropriable investments in (and therefore providing ex ante 

incentives for) commercialization; and serving as a foundation for exchange 

by solving the disclosure paradox.  As I explained above, the theoretical 

arguments over whether or not exclusive rights ought to be used to 

incentivize commercialization parallel the long running debate over 

exclusive rights to incentivize invention.  Both debates ultimately cannot be 

resolved as a matter of theory.  Both require empirical study.  In Exchanging 

Information, I argued that the potential for exclusive rights to facilitate 

markets for information goods is no less contingent and context-specific.  

That is because the disclosure paradox that is thought to impede information 

exchange may not operate in all circumstances as theory predicts and, when 

the paradox does pose an obstacle to exchange, intellectual property is only 

one of many potential solutions to the paradox, each of which is 

accompanied by its own social welfare costs or benefits. 

Commercialization theory has rightly focused attention on the 

innovation process as a whole.  But it does not offer an independent 

justification for intellectual property.  To the extent it focuses on incentives, 

my argument here is that it is no different from traditional theories of 

intellectual property, warts and all.  To the extent it focuses on market 

exchange, my argument in Exchanging Information is that there is both 

theoretical and empirical cause for deep skepticism.  Empirical study is 

therefore critical to understand how and under what circumstances exclusive 

rights might play a socially useful role in facilitating commercialization.  

That empirical study should take account of the multiple roles that 

intellectual property may play in the process. 
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