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Litigation in the Middle: The Context of 
Patent-Infringement Injunctions 

John M. Golden*  

I. Introduction 

Software, information and communication technologies, biotech, 
pharmaceuticals, business methods—these are the fields of “high tech” or 
(arguably in the case of business methods) “no tech” on which legislative 
actors,1 courts,2 reporters,3 and academics4 commonly focus in discussing 
U.S. patent law.  Such focal points seem natural in an “Information Age” 
that is viewed as distinct from a past “Industrial Age.”5  But there might be 
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1. See, e.g., U.S. GOV’T ACCOUNTABILITY OFFICE, GAO-13-465, INTELLECTUAL PROPERTY: 
ASSESSING FACTORS THAT AFFECT PATENT INFRINGEMENT LITIGATION COULD HELP IMPROVE 

PATENT QUALITY 45 (2013) [hereinafter GAO REPORT] (concluding that “lawsuits involving 
software-related patents accounted for about 89 percent of the increase in defendants between 
2007 and 2011”). 

2. See, e.g., Ass’n for Molecular Pathology v. Myriad Genetics, Inc., 133 S. Ct. 2107, 2111 
(2013) (addressing the patent eligibility of genetic sequences corresponding to DNA “isolat[ed] 
from the rest of the human genome” and “synthetically created DNA known as complementary 
DNA”); Bilski v. Kappos, 130 S. Ct. 3218, 3228 (2010) (rejecting the proposition “that business 
methods are not patentable under any circumstances”); Microsoft Corp. v. AT&T Corp., 550 U.S. 
437, 442 (2007) (concluding that U.S. patent rights did not reach “computers made in another 
country when loaded with Windows software copied abroad from a master disk or electronic 
transmission dispatched by Microsoft from the United States”). 

3. See, e.g., Stalking Trolls, ECONOMIST TECH. Q., Mar. 8, 2014, at 14 (pointing to concerns 
with “the poor quality of many patents . . .—especially those covering computer software and 
business transactions”). 

4. See, e.g., Symposium, Frontiers of Intellectual Property, 85 TEXAS L. REV. 1579 (2007) 
(featuring four articles devoted largely to discussing patent issues relating to software and 
biotechnology). 

5. Bilski, 130 S. Ct. at 3227 (contrasting processes characteristic of “the Industrial Age—for 
example, inventions grounded in a physical or other tangible form”—with “Information Age” 
developments such as “software, advanced diagnostic medicine techniques, and inventions based 
on linear programming, data compression, and the manipulation of digital signals”); see also 
John M. Golden, Robert P. Merges & Pamela Samuelson, The Path of IP Studies: Growth, 
Diversification, and Hope, 92 TEXAS L. REV. 1757, 1758 (2014) (“Although world events can still 
turn on Bismarck’s ‘iron and blood,’ knowledge and bits increasingly determine wealth, power, 
and everyday life.”); Robert P. Merges, As Many as Six Impossible Patents Before Breakfast: 
Property Rights for Business Concepts and Patent System Reform, 14 BERKELEY TECH. L.J. 577, 
584 (1999) (“[T]he canonical patented technology in the eighteenth century was a simple 
agricultural tool (an axe or a plow) which then became a more complex implement (a cotton gin or 
reaper) in the nineteenth century; even later, it became a machine, electrical device, or chemical 
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something significant that is missing from these seemingly natural focal 
points.  There might in fact be substantial commonalities between a large 
portion of the subject matter of present-day patents and the subject matter of 
patents typical of the Industrial Revolution.  This Article’s empirical 
investigation of patent-infringement injunctions sheds light on such 
commonalities and the more general possibility that, as far as the patent 
system is concerned, the Industrial Age is far from over.   

Although we might no longer live in an age in which you can safely 
assume that, “if you put technology in a bag and sh[ake] it, it w[ill] make 
some noise,”6 many issued patents still cover relatively straightforward 
“machines and manufactures”—kinds of technologies that nineteenth- and 
even eighteenth-century observers would have found familiar.7  Tens of 
thousands of patents issue each year in a subset of Industrial Age 
technology classes that includes, for example, “Animal Husbandry”; 
“Apparel”; “Baths, Closets, Sinks, and Spittoons”; “Boots, Shoes, and 
Leggings”; “Cutlery”; and “Metal Working.”8  Further, as the empirical 
work behind this Article reveals, patents on relatively simple ornamental 
designs or mechanical technologies play a disproportionate role in at least 
one significant aspect of modern patent litigation—the granting of 
injunctive relief by U.S. district courts.9  Indeed, much of the subject matter 
targeted by district court injunctions not only has an oddly low-tech feel, 
but can even appear relatively trivial.  A surprising number of injunctions 
are directed at such apparent mundanities as “pet tubs having a swing 
ramp,”10 a casket containing “a memorabilia drawer,”11 and “Nipple Hugger 
jewelry.”12 

 

process.”). 
6. Merges, supra note 5, at 585. 
7. Id. at 587 (suggesting the existence of an “implicit understanding [among] the framers [of 

the Constitution] and early patent system actors that patents are at their core about machines and 
manufactures—about nineteenth century technology”). 

8. See Part I, Patent Counts by Class by Year, U.S. PAT. & TRADEMARK OFF., 
http://www.uspto.gov/web/offices/ac/ido/oeip/taf/cbcby.htm#PartA1 (showing number of patents 
granted in each year from 1992 through 2013 according to their original technology 
classifications, with 1,821 patents within the “Metal Working” class issued in 2012 alone). 

9. See infra text accompanying notes 88–99. 
10. Tristar Metals, Inc. v. Edemco Dryers, Inc., No. 4:10-cv-044-A, slip op. at 1–2 (N.D. Tex. 

May 20, 2010) (permanently enjoining the production, sale, and advertising of “EDI’s pet tubs 
having a swing ramp” in light of U.S. Patent No. 6,516,752); see U.S. Patent No. 6,516,752 col. 1 
ll. 50–64 (filed July 2, 2001) (issued Feb. 11, 2003) (describing “a veterinary bathing station” 
involving “a washing stall” elevated by “leg elements,” an opening in a side wall “of sufficient 
size to allow an animal to pass through,” and a rotatable ramp “for allowing ingress and egress of 
an animal . . . without the necessity of lifting the animal”). 

11. Batesville Servs., Inc. v. S. Rain Casket & Funeral Supply, No. 2:09-CV-257-PPS-APR, 
slip op. at 1–3 (N.D. Ind. July 15, 2010) (permanently enjoining Southern Rain’s production, sale, 
and use of caskets with a memorabilia compartment in light of U.S. Patent Nos. 5,611,124; 
5,727,291; 6,836,936; and 6,976,294); see U.S. Patent No. 6,976,294 col. 1 ll. 47–51 (filed July 3, 
2002) (issued Dec. 20, 2005) (describing the “present invention” as “providing a casket with an 
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The predominant presence of such mundanities among the targets of 
permanent injunctions13 is surprising given the conventional sense that 
patent litigation commonly involves relatively high stakes.14  Patent 
litigation’s tendency toward great expense has caused it to be called the 
“sport of kings,”15 a moniker suggesting that this form of tournament 
imposes high barriers to entry.16  Given such high costs and the normal 
intuition that parties will only litigate when the expected benefits of 
litigation exceed its expected costs,17 one might naturally expect relatively 
high stakes to predominate among cases litigated to a final judgment that 
yields a permanent injunction.18  Intriguingly, the present empirical study at 
least partly turns this intuition upside down and provides grounds for 
viewing patent litigation as an affair that is frequently more bourgeois than 
regal.   

 

integral memorabilia compartment for the placement, display and storage therein of personal 
effects and mementos”); U.S. Patent No. 6,836,936 col. 1 ll. 47–51 (filed Feb. 25, 1998) (issued 
Jan. 4, 2005) (same); U.S. Patent No. 5,727,291 col. 1 ll. 41–46 (filed July 9, 1996) (issued 
Mar. 17, 1998) (same); U.S. Patent No. 5,611,124 col. 1 ll. 36–40 (filed May 10, 1995) (issued 
Mar. 18, 1997) (same). 

12. First Amended Complaint at 4–5, Claudia Croft v. Be Wild, Inc., No. 8:09-cv-00863, at 4 
(M.D. Fla. Jan. 21, 2010) (requesting a permanent injunction of the sale of several items of adult 
jewelry in light of U.S. Patent No. 6,758,061); see U.S. Patent No. 6,758,061 col. 1 ll. 59–61 (filed 
Mar. 11, 2003) (issued July 6, 2004) (describing “the present invention” as “an improved nipple 
hugger jewelry system”). 

13. See infra text accompanying notes 88–99. 
14. See, e.g., William T. Gallagher, IP Legal Ethics in the Everyday Practice of Law: An 

Empirical Perspective on Patent Litigators, 10 J. MARSHAL REV. INTELL. PROP. L. 309, 311–12 
(2010–2011) (indicating that “patent litigation is perhaps a prime contemporary example” of 
“complex, high-stakes litigation”); David L. McCombs et al., Federal Circuit Appeals from the 
PTAB: A New Game or Just the Same Old Practice?, 95 J. PAT. & TRADEMARK OFF. SOC’Y 240, 
255 (2013) (discussing impacts of statutory changes on “the high-stakes game that patent litigation 
has become”); David E. Sosnowski, Resolving Patent Disputes via Mediation: The Federal 
Circuit and the ITC Find Success, MD. B.J., Mar.–Apr. 2012, at 24, 24 (“Patent infringement 
litigation is high stakes and mediating patent disputes is no easy feat.”). 

15. James Bessen & Michael J. Meurer, Lessons for Patent Policy from Empirical Research on 
Patent Litigation, 9 LEWIS & CLARK L. REV. 1, 2 (2005); Colleen V. Chien, Of Trolls, Davids, 
Goliaths, and Kings: Narratives and Evidence in the Litigation of High-Tech Patents, 87 N.C. L. 
REV. 1571, 1573 (2009). 

16. See Ronald J. Mann, Do Patents Facilitate Financing in the Software Industry?, 83 TEXAS 

L. REV. 961, 981 (2005) (“[E]ven if an early-stage company had a patent, it is unlikely that it 
would have resources available to enforce the patent through litigation against a competitor.”). 

17. See, e.g., Kathryn E. Spier, Litigation, in 1 HANDBOOK OF LAW AND ECONOMICS 259, 264 
(A. Mitchell Polinsky & Steven Shavell eds., 2007) (observing that a plaintiff “will rationally 
choose to bring suit when the expected gross return from litigation . . . exceeds the cost of 
bringing the case to trial”). 

18. Andrew F. Daughety & Jennifer F. Reinganum, Settlement, in 8 ENCYCLOPEDIA OF LAW 

AND ECONOMICS 386, 387 (Chris William Sanchirico ed., 2d ed. 2000) (noting that “the 
settlement bargaining literature” basically presents “settlement processes” as screening “cases, 
presumably causing the less severe (for example, those with lower true damages) to bargain to a 
resolution (or to do this very frequently), while the more severe (for example, those with higher 
damages) may proceed to be resolved in court”). 
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This inversion of expectations about the targets of patent-infringement 
injunctions has a number of potentially important implications.  First, from 
a theoretical standpoint, the surprising mundanity of the typical targets of 
patent-infringement injunctions reminds us of how little we currently know 
about the selection of disputes for litigation, even litigation that extends all 
the way to court-ordered remedies.19  Second, this mundanity suggests some 
potential unwieldiness of patent-infringement remedies as a lever for further 
patent law reform20: if injunctions primarily target relatively mundane “low 
tech” subject matter, additional efforts to reform the law on injunctive relief 
to better suit high-tech and no-tech subject matters might generate more 
confusion and frustration than efficiency-advancing gain.  Finally, the 
mundanity of patent-infringement injunctions’ targets could suggest that, 
despite the salience of high tech and no tech in current policy debates, there 
is another side to the modern patent system: a patent-law Mittelstand that is 
directed at niche technologies and modern-day successors to “artifacts of 
the Industrial Revolution.”21  The apparent predominance of Mittelstand 
technologies among those targeted by patent-infringement injunctions 
suggests that such seemingly mundane technologies may merit significantly 
greater policy attention.22   

This Article proceeds as follows.  Part II uses a rational profit-
maximizer model to confirm commonly invoked bases for intuitions about 
the likely high-stakes nature of much patent litigation.  Part III discusses the 
nature and contents of a patent-infringement injunction data set developed 
through systematic search of records of patent litigation in U.S. district 
courts in the year 2010.  Part IV explores potential explanations for the 
frequent mundanity of the subject matter targeted by injunctions in the data 
set.  Part V concludes. 

II. Expectations Relating to Patent Litigation, Settlement, and Default 

Conventional economic analysis suggests that failure to pursue a 
lawsuit—whether due to a settlement, prelitigation agreement, or simple 
failure to sue (all of which are hereinafter commonly referred to as a form 
of “settlement”)—should typically occur when the stakes in the lawsuit are 

 

19. See John R. Allison et al., Patent Quality and Settlement Among Repeat Patent Litigants, 
99 GEO. L.J. 677, 712 (2011) (noting that facts about settlement rates and patentee-success rates in 
litigation involving highly litigated patents “suggest[] that both our measures of patent value and 
our theories of litigation behavior need some serious reconsideration”). 

20. But cf. John M. Golden, Principles for Patent Remedies, 88 TEXAS L. REV. 505, 506–07 
(2010) (noting that patent-infringement remedies have become a focal point of recent reform 
debates). 

21. John R. Thomas, The Patenting of the Liberal Professions, 40 B.C. L. REV. 1139, 1139 
(1999). 

22. See infra subpart IV(C). 
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relatively small and the litigation costs are relatively large.23  In other 
words, such analysis indicates that settlement, broadly understood, should 
generally filter out of the litigation process suits whose stakes are relatively 
low compared to litigation costs.  High stakes might therefore be expected 
to predominate in litigation that yields a final judgment and permanent 
injunction.  This Part shows how a rational profit-maximizer model 
supports such conclusions based on the expected values of pursuing the suit 
as perceived by the relevant parties.  

Of course, one can question the extent to which a rational profit-
maximizer model, even with bounded rationality, will successfully predict 
litigation-related behavior.24  Regardless of the validity of such questions, 
however, such models seem commonly to inform intuitions about when 
litigation or settlement is likely to occur in a commercial context like a 
typical patent-infringement dispute.25  This fact itself provides motivation 
for this Article’s use of a profit-maximizer model in a set-the-table role, one 
in which suggestions from the model will be contrasted with realities of 
actually observed patent-infringement injunctions. 

A. Profit-Maximizer Model Basics 

A relatively simple profit-maximizer model focuses on the 
expectations of a single, alleged rightholder and a single alleged right 
infringer.26  If we assume that each party acts—or at least tries to act—like 
a rational, risk-neutral profit maximizer, we will expect them, generally 
speaking, to settle their disputes unless at least one of the parties has an 
expected value for pursuing a lawsuit that exceeds the maximum expected 
value from available ways of settling.  This will be true even if each party’s 

 

23. See Jean O. Lanjouw & Mark Schankerman, Characteristics of Patent Litigation: A 
Window on Competition, 32 RAND J. ECON. 129, 132 (2001) (noting that “[e]xisting theoretical 
models” indicate that “[t]he probability of litigation rises in the size of the stakes” and “declines in 
the cost of trial relative to the cost of settlement”). 

24. See Jon Hanson & David Yosifon, The Situational Character: A Critical Realist 
Perspective on the Human Animal, 93 GEO. L.J. 1, 22–23 (2004) (arguing for “retir[ing] the 
‘rational actor’ and its dispositionist brethren in . . . conventional legal theories, social policies, 
and common sense”). 

25. See, e.g., John M. Golden, Commentary, “Patent Trolls” and Patent Remedies, 85 TEXAS 

L. REV. 2111, 2126–31 (2007) (discussing how a “potential infringer” might approach deciding 
between “pay[ing] for a patent license or defend[ing] itself against a charge of patent 
infringement”); Mark A. Lemley & Carl Shapiro, Patent Holdup and Royalty Stacking, 85 TEXAS 

L. REV. 1991, 1995–98 (2007) (describing a bargaining model under which parties might pursue 
litigation or licensing).  See generally Hanson & Yosifon, supra note 24, at 8 (criticizing “the 
‘rational actor’ model of law and economics” but recognizing it as “the now-dominant legal-
theoretic paradigm”). 

26. The status of both parties is described as “alleged” because the validity or scope of claimed 
patent rights might be questioned and the infringement of any such rights might likewise be 
unproven. 
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rationality is “bounded”27: for example, if each party suffers from 
effectively incomplete information or a bias toward optimism or 
pessimism.28  Such bounds on rationality will mean that a party’s expected 
values are subjective and perhaps faulty, but these bounds do not prevent 
parties from making decisions that they believe will maximize expected 
values, regardless of how subjective or faulty such expectations might be.  

A further key point about the rational profit-maximizer model used 
here is that, in assessing the costs and benefits of various courses of action, 
parties can take into account benefits or costs that are external to the 
particular dispute in question.29  It is not difficult to understand how a party 
can experience such costs or benefits.  A patentee’s victory in a patent suit 
can effectively strengthen the patentee’s hand in future licensing, 
settlement, or litigation relating to the patent.30  At least partly as a result of 
legal doctrines such as nonmutual collateral estoppel,31  a patentee’s loss in 
a patent suit can mean loss of licensing revenue from licensees not directly 
involved in the suit and a future inability to sue others for potential 
infringement.32  Further, either party’s demonstration of a willingness to 
litigate a case vigorously can increase the party’s credibility in later 
negotiations if they decide to threaten to take another party to the litigation 

 

27. Oona A. Hathaway, Path Dependence in the Law: The Course and Pattern of Change in a 
Common Law System, 86 IOWA L. REV. 601, 629 n.117 (2001) (“The term ‘bounded rationality,’ 
as used in political economy literature, refers to the fact that actors often must act upon imperfect 
or incomplete information.”); Richard A. Posner, Rational Choice, Behavioral Economics, and the 
Law, 50 STAN. L. REV. 1551, 1553–55 (1998) (defining “bounded rationality” as “the fact that 
people have cognitive quirks that prevent them from processing information rationally”). 

28. See Oren Bar-Gill, The Evolution and Persistence of Optimism in Litigation, 22 J.L. ECON. 
& ORG. 490, 491 (2005) (“[B]reakdowns in settlement negotiations are often attributed to an 
optimism bias shared by many lawyers and litigants.”).  Optimism bias might result from a party’s 
excessive reliance on advice from a self-interested litigation attorney.  See Steven Shavell, On the 
Design of the Appeals Process: The Optimal Use of Discretionary Review Versus Direct Appeal, 
39 J. LEGAL STUD. 63, 81–82 (2010) (“Attorneys have a personal interest in making appeals, as 
that means more work for them, which suggests that to some degree attorneys will give unduly 
optimistic advice to clients and promote excessive appeals if direct appeal is the only avenue of 
appeal.”).  But as Oren Bar-Gill contends, optimism might also have positive value in a situation 
involving a legal dispute if it enables a party typically to “succeed in extracting more favorable 
settlements.”  Bar-Gill, supra, at 491. 

29. See Spier, supra note 17, at 264 (noting that a plaintiff’s expected “gross return” from 
pursuing litigation “could reflect issues that are somewhat beyond the scope of the current dispute, 
such as the impact that a court decision will have on future cases or the plaintiff’s concern for her 
business reputation”). 

30. See David L. Schwartz, The Rise of Contingent Fee Representation in Patent Litigation, 64 
ALA. L. REV. 335, 368–69 (2012) (noting that, in addition to contributing to “a war chest” for later 
litigation, “[s]ettlements generated from . . . weaker defendants” can “bolster the case against later 
defendants” by providing evidence of nonobviousness or the magnitude of a reasonable royalty). 

31. See Blonder-Tongue Labs., Inc. v. Univ. of Ill. Found., 402 U.S. 313, 350 (1971) (enabling 
a plea of collateral “estoppel by one facing a charge of infringement of a patent that has once been 
declared invalid”). 

32. See Golden, supra note 25, at 2134 (“[S]uit on the patent will risk its invalidation, thereby 
risking general loss of the revenue that the patent could generate.”). 
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mat.33  One could go on.  The basic point is that the value to a party of 
pursuing a lawsuit can extend beyond costs and benefits directly related to 
that particular lawsuit and the party opposed therein. 

B. Profit-Maximizer Model Details 

The mix of considerations described in subpart II(A) can be modeled 
mathematically if one assumes that each form of party interest can be well 
represented by a unique monetary value.  For example, at any given point in 
time, the net expected benefit of litigation to an alleged rightholder 
(hereinafter often referred to more simply, albeit only presumptively, as a 
“rightholder” associated with the Greek letter “rho”) can be modeled by the 
following equation34: 

	 	 1 	 	  [Eq. 1] 
where 

  is a number ranging from zero to one that represents 
what the rightholder believes to be the probability that the 
rightholder will achieve a specific form of legal victory in 
the litigation.35   

 	 is the total value of the rightholder’s expected gains 
from winning on the litigation issue in question.  
Generally speaking, the value of  can reflect not only 
expected court-ordered remedies such as a damages 

 

33. See J. Scott Bechtel & Ray I. Throckmorton, Price Your Case: Expected Value 
Calculations in Patent Litigation, 43 LES NOUVELLES 209, 215 (2008) (“[D]emonstrating the 
willingness to litigate when necessary is sufficient and may be all that is necessary to encourage 
reluctant candidates to consider the benefits of a license.”). 

34. This equation complicates common models for expected plaintiff benefits by incorporating 
the possibility that defeat in litigation can inflict on the plaintiff actual losses with nonzero 
monetary value, but this complication involves only a relatively straightforward extension of 
models that neglect this possibility.  Cf. Keith N. Hylton & Sungjoon Cho, The Economics of 
Injunctive and Reverse Settlements, 12 AM. L. & ECON. REV. 181, 183–84 (2010) (describing 
standard plaintiff models for the expected value of litigating); George L. Priest & Benjamin Klein, 
The Selection of Disputes for Litigation, 13 J. LEGAL STUD. 1, 12 (1984) (presenting models for 
the “plaintiff’s minimum settlement demand” and “defendant’s maximum settlement offer” that 
do not reflect negative or positive effects, relative to the status quo, of a plaintiff defeat in 
litigation). 

35. The nature of the legal victory of concern in Equation 1 is somewhat arbitrary and could 
change with time.  In a patent suit, for example, the rightholder might be estimating the 
probability of winning a favorable ruling in a discovery dispute, on claim construction, in 
response to a summary judgment motion, or on liability or remedies at or after trial.  See 
KIMBERLY A. MOORE ET AL., PATENT LITIGATION AND STRATEGY 2–3 (4th ed. 2008) (discussing 
various stages and issues in a typical patent-infringement case).  For the utility of the model, the 
keys are (a) that the outcome of the legal ruling in question can significantly affect the overall 
benefits or costs at least one of the parties derives from the suit, and (b) that the outcome of the 
legal ruling is uncertain or at least potentially subject to different probability estimates by the 
parties. 
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award or injunctive relief, but also less court-centric 
benefits such as increased third-party respect for the 
victor’s rights or a large settlement amount extracted 
from the alleged infringer after a favorable ruling in the 
rightholder’s favor.36 

  represents the rightholder’s total expected value of 
losses, excluding litigation costs, that will result from 
failure to achieve the desired legal victory.  Such losses 
might be anticipated to be zero but could also be positive, 
for example, because of expected decreases in profits 
from sales or licensing revenue from third parties after 
the rightholder’s alleged rights are found invalid, 
unenforceable, not infringed, or lacking in significant 
monetary value. 

  represents the rightholder’s expected net future 
litigation cost, including attorney’s fees, expert fees, and 
opportunity costs such as those associated with 
litigation’s drain on rightholder time and attention. 37  The 
“net” nature of the litigation cost reflects the fact that 
there could be some outcome-independent gains from 
litigating, such as increased credibility of future threats to 
litigate or useful knowledge about the litigation process 
gained the hard way, through direct experience. 

The net cost  of litigation to an alleged infringer (the “accused” 
party who is associated, for purposes here, with the Greek letter “alpha”) 
can be similarly modeled: 

	 	 1 	 	  [Eq. 2] 
where 

 

36. Because	  and  represent rightholder expectations, both can reflect biases or 
information limitations of the rightholder that might change over time and thus cause the values 
themselves to shift as, for example, the rightholder learns more about its own arguments and 
evidence for damages, the corresponding arguments and evidence of the infringer, or what the 
court at least preliminarily seems to think of various arguments and evidence.  See Bert I. Huang, 
Trial by Preview, 113 COLUM. L. REV. 1323, 1333 (2013) (discussing how, as litigation 
progresses, parties can “receive not only previews of the stories to be told at trial, but also a 
preview of the audience for those stories” (emphasis omitted)). 

37. Generally speaking, litigants have some ability to choose the amount that they will spend 
on a lawsuit at least somewhat separately from and even after the decision whether to litigate at 
all.  See Spier, supra note 17, at 264 (“In practice, the plaintiff—often with the help of her 
attorney—must decide how much time and effort to invest in the lawsuit.”).  For purposes here, 
the relevant party might be considered to have already settled on the optimal amount to spend on 
litigation and be looking to determine whether litigation is desirable at that optimal amount of 
spending. 
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  is the alleged infringer’s counterpart for .  
Specifically,  is the value from zero to one that 
represents the alleged infringer’s expectation of the 
probability that the rightholder will prevail on the 
litigation issue associated with the value  in Equation 1. 

  is the expected value of the losses that the alleged 
infringer believes it will suffer if the rightholder prevails 
on the relevant litigation issue.   could reflect expected 
court-ordered remedies or a settlement in which the 
alleged infringer pays money to the rightholder.  , the 
amount that the infringer expects to lose if the rightholder 
wins, is not necessarily equal to , the amount that the 
rightholder expects to win if the rightholder wins.38  

  represents the average value of gains that the alleged 
infringer expects to experience if the rightholder fails to 
achieve victory on the relevant litigation issue.  For 
example, 	could represent the value of a “reverse 
payment” that the alleged infringer expects to receive to 
settle the case after an early ruling makes clear that the 
rightholder is at risk of having its patent claims declared 
invalid.39  As with 	and , the quantities  and  
can differ in value. 

  represents the alleged infringer’s expected net future 
litigation costs, which, like , can reflect “intrinsic 
benefits” of litigation such as its educational value. 

We consider a profit-maximizer model in which parties will agree to 
settle a dispute only when both parties find settlement at least as profitable 
as litigation40—i.e., when the following two conditions are met: (1) the 

 

38. Asymmetry in the party-perceived stakes  and  can occur because the parties associate 
unequal values with the same outcome.  For example, particularly if an injunction helps restore 
monopoly conditions, a court’s ordering of an injunction against continued infringement might 
save the rightholder more in terms of otherwise lost profits than the injunction costs the adjudged 
infringer in terms of profits forgone.  Asymmetry might also result from parties’ disagreement on 
expected values such as the size of a damages award. 

39. See Thomas F. Cotter, Antitrust Implications of Patent Settlements Involving Reverse 
Payments: Defending a Rebuttable Presumption of Illegality in Light of Some Recent Scholarship, 
71 ANTITRUST L.J. 1069, 1072 (2004) (remarking that settlement “payments from Plaintiff to 
Defendant are sometimes dubbed ‘reverse payments’ because the money goes in the opposite 
direction . . . from what most people would expect to be the norm”); see also Hylton & Cho, supra 
note 34, at 187 (noting that an “injunctive settlement, unlike the standard settlement, may require 
a negative settlement payment—that is, from plaintiff to defendant”). 

40. See Herbert Hovenkamp, Antitrust Policy After Chicago, 84 MICH. L. REV. 213, 228 
(1985) (describing profit-maximizing firms as ones whose “managers generally make decisions 
that they anticipate will make the firm more profitable than any alternative decision would”). 
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rightholder expects the benefits of settling  to be at least as great as those 
of litigating ; and (2) the alleged infringer expects the cost of settling  
to be no greater than the cost of litigating .  Symbolically, these 
necessary conditions for settlement are 	 	 	 and 	 	 .  To make 
these conditions more meaningful, however, we need to provide equations 
that express the settlement-associated quantities  and  in terms of 
components corresponding to those of Equations 1 and 2 for  and . 

Settlement is not assumed to occur costlessly.  Thus, net negotiation 
costs,  for the rightholder and 	for the alleged infringer, factor into the 
values for  and .41 

Of course, the basic purpose of incurring negotiation costs is to bring 
about an arrangement between the parties.  This arrangement is modeled as 
providing a benefit  to the rightholder and as imposing a cost  on the 
alleged infringer.42  Just as in litigation, the stakes in settlement—namely 
the settlement values  and —can be asymmetric.  Indeed, the parties 
might specifically arrange for these values to be asymmetric in order to 
counterbalance asymmetric stakes in litigation and thereby make settlement 
mutually desirable.  Thus, for example, to replicate some of the asymmetric 
value of an injunction for a right holder, an alleged infringer might agree to 
a consent judgment that includes an injunction against future 
infringement.43  

The quantities defined above permit modeling the benefits and costs of 
settlement by the following equations: 

	 	  [Eq. 3] 
and 

	 	  [Eq. 4]. 
Now, define a quantity 	 	 	 that represents the difference 

between  and .  In combination with Equations 3 and 4 and the 
conditions for both parties to find settlement preferable to litigation, this 
differential quantity allows expression of the requirements for a plausible 
settlement value  as follows: 

	 	 	 	 	 	 	     [Eq. 5]. 

 

41. Just as net litigation costs can reflect “deduction” of outcome-independent benefits of 
engaging in litigation, the quantities  and  can reflect “deduction” of outcome-independent 
benefits of engaging in negotiation. 

42. Although the language in the text best fits a situation where  and  are both positive, 
these quantities can be negative, as in a reverse-payment settlement in which the rightholder pays 
the alleged infringer as a condition of settling their dispute.  See supra note 39. 

43. See Hylton & Cho, supra note 34, at 186 (discussing the economics of an “injunctive 
settlement,” in which “the defendant agrees to accept the terms of the injunction sought by the 
plaintiff”). 
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 One might be tempted to say that the lower bound and upper bound in 
Equation 5—namely, the quantities 	  and 	 , 
respectively—mark the boundaries of a settlement range for .44  But this 
statement would be somewhat misleading for at least two reasons.  First, the 
quantity  is a direct function of .  Second, expected negotiation costs 

 and  might also depend at least weakly on what is transferred through 
negotiation and thus on the value of .  Consequently, the upper and lower 
bounds in Equation 5 can vary with , and the left and right sides of 
Equation 5 do not straightforwardly indicate fixed outer bounds for values 

 at which settlement can plausibly occur. 
Nonetheless, Equation 5 can be used to derive a general relationship 

among differential quantities that gives insight into how asymmetric values 
can affect the likelihood of settlement.  A first step in deriving this 
relationship is to recognize that Equation 5 implies that to have any 
plausible settlement values for , the right side of Equation 5 must be at 
least as large as the left side: 45 

	 	 	 	      [Eq. 6]. 

After definition of a variety of new aggregate, average, and differential 
quantities, Equation 6 can be re-expressed in the following form:  

1 	 	 0     [Eq. 7] 
where 
  The “transaction-cost differential” 	 	  equals the 

difference between the parties’ total net litigation costs 	
 and their total net negotiation costs 	 	 . 

 

44. See A. MITCHELL POLINSKY, AN INTRODUCTION TO LAW AND ECONOMICS 137 (4th ed. 
2011) (introducing the concept of a “settlement range” by illustrative example). 

45. On the other hand, one should recognize that, unlike Equation 5, Equation 6 is a necessary 
but not a sufficient condition for the existence of a plausible settlement form.  Equation 6 is not 
sufficient because, after finding a settlement form that satisfies Equation 6, we will still need to 
check that the associated value of  satisfies Equation 5.  This loss of “power” between 
Equation 5 and Equation 6 seems acceptable at least once one recognizes that, although, under the 
model, satisfaction of Equation 5 is necessary and sufficient for the existence of a plausible 
settlement form, the existence of such a plausible settlement form is itself only a necessary and not 
a sufficient condition for successful settlement.  See id. at 140 (“[W]hile a settlement range is 
necessary before a settlement can be reached, it does not guarantee a settlement.”); STEVEN 

SHAVELL, FOUNDATIONS OF ECONOMIC ANALYSIS OF LAW 407 (2004) (noting how models like 
that in the text indicate “the range of possible settlements” but do not predict “whether a bargain 
in the range will be reached”).  To predict whether parties would actually successfully negotiate 
their way to such a settlement form, one would presumably need either a credible model for 
bargaining itself or some form of pertinent empirical data.  Satisfying those needs might be 
difficult, see, e.g., SHAVELL, supra, at 410 (noting that various explicit models for bargaining 
“make use of essentially arbitrary assumptions” that “substantially influence the probability of 
settlement and the settlement offers”), and is outside the scope of what Part I’s theoretical 
prologue hopes to achieve. 
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  The “rightholder-victory differential” 	 	  reflects 
asymmetry between what the rightholder expects to gain and the 
alleged infringer expects to lose from a rightholder victory in 
litigation. 

  The “rightholder-defeat differential” 	 	  reflects 
asymmetry between what the rightholder expects to lose and the 
alleged infringer expects to gain from a rightholder defeat in 
litigation. 

  The “expected-probability differential” 	 	  represents 
the difference between the rightholder’s and alleged infringer’s 
expectations of the probability of a rightholder victory in litigation. 

  The “expected-probability average” 
	

 represents the 

average of the rightholder’s and alleged infringer’s probability 
expectations. 

  The “overall-stakes average” 
	

 represents the 

average of the full-stakes spread—the difference between winning 
and losing in litigation—for the two parties.  

Equation 7 suggests a number of points about circumstances that can 
frustrate or facilitate settlement.  First, consistent with common intuitions, 
high litigation costs favor settlement or simple nonassertion of legal 
rights.46  The term  in Equation 7, where  equals the amount by which 
total litigation costs exceed total negotiation costs, captures this intuition 
while emphasizing that, more generally, the comparative values of litigation 
and negotiation costs can be crucial to prospects for settlement.47  Increases 
in litigation costs relative to negotiation costs increase the value of  and 
thus increase the value of the left side of Equation 7.  A large positive value 
on the left side of Equation 7 suggests that settlement is particularly likely 
because, in the absence of settlement, the parties will be leaving large 
“gains from trade” on the table.48  In short, Equation 7 captures the intuition 

 

46. See, e.g., Robert D. Cooter & Daniel L. Rubinfeld, Economic Analysis of Legal Disputes 
and Their Resolution, 27 J. ECON. LITERATURE 1067, 1082 (1989) (noting that a “decision rule for 
the rational plaintiff” instructs “[d]o not assert legal claim” when the cost of assertion exceeds a 
certain value); Leandra Lederman, Precedent Lost: Why Encourage Settlement, and Why Permit 
Non-Party Involvement in Settlements?, 75 NOTRE DAME L. REV. 221, 225 (1999) (“In a nutshell, 
the reason so many cases settle is because the alternative to settlement is litigation, which is 
generally quite costly.”). 

47. Lanjouw & Schankerman, supra note 23, at 132 (observing that “theoretical models” 
indicate that “[t]he probability of litigation declines in the cost of trial relative to the cost of 
settlement” (emphasis added)). 

48. Cf. WILLIAM J. BAUMOL & ALAN S. BLINDER, ECONOMICS: PRINCIPLES AND POLICIES 
445 (5th ed. 1991) (“Economists recognized several centuries ago that where an exchange is 
entirely voluntary, and there is no cheating or misrepresentation, there must be a net gain for both 
parties—there must be mutual gains from trade.” (emphasis omitted)). 
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that high litigation costs can favor settlement, although with the caveat, 
indicated by the differential nature of , that high litigation costs can be 
substantially counterbalanced by high negotiation costs. 

A second common understanding captured by Equation 7 is that, 
whether as a result of asymmetric information or some form of bias, 
discrepancies in parties’ assessments of the probability of a litigation win or 
loss can frustrate possibilities for settlement.49  This understanding is 
captured by the term , which appears in Equation 7 with a negative 
sign attached.  Because  is an average of sums ( ) and ( ) 
that are typically expected to be nonnegative,50  is typically expected to 
be nonnegative.  Consequently, if  is greater than zero, the term  
is expected to reduce the value of the left side of Equation 7, thereby 
effectively decreasing perceived “gains from settlement.”  We might expect 

	 	  commonly to be positive because of the frequently observed 
phenomenon of optimism bias,51 which can inflate the rightholder’s 
expected probability  of winning in litigation while deflating the alleged 
infringer’s expectation  for the probability of that same outcome.   

A third set of points about Equation 7 relate to the roles that 
asymmetric stakes can play in promoting or hindering settlement.  First, 
some forms of asymmetric stakes can frustrate efforts at settlement.52  That 
this can occur is perhaps most obviously reflected in the term .  
Because  is an average of probability values that range from zero to one, 

 is necessarily nonnegative, and, as long as we are willing to exclude 
trivial situations in which both parties are absolutely certain that the 
rightholder will lose in litigation, we can generally assume that  is 
positive.53  Under this assumption, if  is positive, the term  is 

 

49. See SHAVELL, supra note 45, at 404 (“[T]he greater the amount by which a plaintiff’s 
estimate of the likelihood of winning exceeds the defendant’s, the smaller the tendency toward 
settlement . . . .”). 

50. Otherwise we perhaps should revisit calling the relevant litigation outcomes “rightholder’s 
victory” and “rightholder’s defeat,” respectively. 

51. See Bar-Gill, supra note 28, at 491 (“The prevalence of optimism generally, and in 
bargaining games and legal settings specifically, is well documented.”); Cass R. Sunstein, 
Introduction, in BEHAVIORAL LAW AND ECONOMICS 1, 4 (Cass R. Sunstein ed., 2000) (“Human 
beings tend to be optimistic.”). 

52. See Jay P. Kesan & Gwendolyn G. Ball, How are Patent Cases Resolved? An Empirical 
Examination of the Adjudication and Settlement of Patent Disputes, 84 WASH. U. L. REV. 237, 
248 (2006) (“Another theory explaining the existence of trials is ‘asymmetric stakes’: if the 
defendant’s loss does not equal the plaintiff’s gain, there may be no surplus from the avoidance of 
a trial to divide and no point in bargaining to a settlement.”). 

53. Even when allowing for “nuisance suits,” litigation in which both sides agree that the 
chances of the rightholder winning are exactly zero seems a relatively unlikely special case, 
perhaps particularly where the primary concern, as in this Article, is with suits that ultimately lead 
to a patent-infringement injunction.  See Kimberly A. Moore, Populism and Patents, 82 N.Y.U. L. 
REV. 69, 90 (2007) (“While nuisance suits may affect the pool of litigated cases, it seems unlikely 
that nuisance suits would be continued to trial given the high costs of patent litigation.”); 
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negative.  As  equals the amount by which what the rightholder expects 
to gain from winning exceeds what the alleged infringer expects to lose if 
the rightholder wins, optimism bias favors  being positive and the term 

 being negative.  In any event, regardless of the cause for  being 
nonzero, a negative value for  captures the intuition that, all else 
equal, settlement is less likely when a rightholder believes it has much more 
to gain from success in litigation than a defendant believes it has to lose. 54  
Similar but somewhat less straightforward analysis applies for the term 
1 	θ δY. 

In contrast, other forms of asymmetry can favor settlement.  For 
example, if parties suffer from pessimism, rather than optimism, the sign of 
a differential such as  can flip to being negative, with the term  
then being positive and thus effectively increasing, rather than decreasing, 
perceived gains from settlement.55  Likewise, if a rightholder perceives that 
it has much more to lose from a possible litigation outcome than the alleged 
infringer believes it has to gain from that outcome, the result might be a 
positive value for  and a greater possibility that the parties will work 
toward a settlement—perhaps a reverse-payment settlement—rather than 
pursue what, from the parties’ joint perspective, would be value-destroying 
litigation.56   

Finally, a settlement might be structured so that any settlement-
discouraging effect from a term such as  is more than 
counterbalanced by asymmetry reflected in the value of the term .  
Parties might seek substantially to replicate the asymmetric value to the 

 

D. Rosenberg & S. Shavell, A Model in Which Suits Are Brought for Their Nuisance Value, 5 
INT’L REV. L. & ECON. 3, 3 (1985) (“By a suit brought for its nuisance value, we mean a suit in 
which the plaintiff is able to obtain a positive settlement . . . even though the defendant knows the 
plaintiff’s case is sufficiently weak that he would be unwilling or unlikely to pursue his case to 
trial.”). 

54. See, e.g., Kesan & Ball, supra note 52, at 252 (“The probability of litigation not only 
increases with the stakes of the case, but also with the asymmetry of those stakes.” (internal 
quotation marks omitted)).  Likewise, optimism bias, asymmetric information, or actual 
asymmetric stakes can lead to  being negative, turning the term 1 	  in Equation 7 into 
one that similarly disfavors settlement. 

55. See Cooter & Rubinfeld, supra note 46, at 1076 (“[A]ny policy that increases litigation 
costs, lowers settlement costs, or makes disputants pessimistic about their trial prospects, will 
increase settlements.”). 

56. See Allison et al., supra note 19, at 688 (finding empirical data to be consistent with a 
hypothesis that “repeat patent litigants” who have much to lose from a defeat in a patent-
infringement suit will have a “greater tendency to settle”); cf. Charles Yablon, A Dangerous 
Supplement? Longshot Claims and Private Securities Litigation, 94 NW. U. L. REV. 567, 574 
(2000) (noting that asymmetric stakes resulting from threats of “reputational injury” or “collateral 
estoppel effects” can “create added incentives for defendants to settle all but the claims they view 
as most marginal”).  Of course, settlement of a dispute can be in the parties’ private interest 
without being in the public interest.  See Einer Elhauge & Alex Krueger, Solving the Patent 
Settlement Puzzle, 91 TEXAS L. REV. 283, 284 (2012) (addressing “widespread legal controversy” 
over reverse-payment settlements’ “anticompetitive potential”). 
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patentee of a court-ordered injunction by arranging for the alleged infringer 
to promise not to engage in activities that such an injunction would have 
prohibited.  Alternatively, as noted above,57 the parties can arrange for such 
an injunction itself as part of a consent judgment.58  In such situations, the 
settlement-discouraging asymmetry reflected in  might be more 
than counterbalanced by the settlement-encouraging asymmetry reflected in 

 because, whereas  in  is weighted by a probability factor  
that is typically less than one,  is not discounted by any multiplicative 
probability factor.   

More generally, given that asymmetries in valuation are a conventional 
part of the basis for thinking parties can obtain gains from trade,59 one 
might commonly hope that parties can exploit asymmetries in value, even 
in litigation values, to generate grounds for settlement, rather than have 
such asymmetries be a cause of continued dispute.60  Sometimes this might 
be impossible, however, as in a case where the basis for asymmetric value 
is the securing of a legal decision on the merits whose effects and influence 
cannot be well replicated by a settlement agreement between private parties, 
even when later backed by a consent judgment from a court.  Situations 
involving such effective “gains from litigation” might occur when one party 
places special value on using the case to establish legal precedent.61  For 
example, a patent holder could hope to achieve special vindication of the 
worth of its patent through an apparently impartial judicial decision, thereby 
strengthening its hand in licensing negotiations with third parties.  
Alternatively, a patent holder might want to establish a precedent 
vindicating its position that an entire class of patent claims is not invalid for 
lack of patentable subject matter.62   

In any event, Equation 7 makes clear that effects of asymmetry on the 
likelihood of settlement are not unidirectional.  Even more generally, the 
multiterm structure of Equation 7 makes clear that no single term or factor 
 

57. See supra text accompanying note 43. 
58. Hylton & Cho, supra note 34, at 181. 
59. LOUIS KAPLOW & STEVEN SHAVELL, CONTRACTING 2 (2004) (“Obviously, when the 

owner of something places a lower value on it than another party does, it’s possible for these two 
parties to enter a mutually beneficial contract for the transfer of ownership (or for lease).”). 

60. Milton Heumann & Jonathan M. Hyman, Negotiation Methods and Litigation Settlement 
Methods in New Jersey: “You Can’t Always Get What You Want,” 12 OHIO ST. J. ON DISP. 
RESOL. 253, 291 (1997) (“Asymmetric stakes might contribute to problem-solving negotiation 
because they can make it easier to identify settlement terms that benefit one party without 
symmetrically harming the other party.”). 

61. See, e.g., Lederman, supra note 46, at 225 & n.32 (observing that, in deciding whether to 
settle a case, parties will take account of “the potential precedential value of a court 
decision . . . only to the extent that the precedent would have value to one or both of the parties,” 
as might be true when a party expects to be “a ‘repeat player,’ that is, a repeat litigant on the issue 
or issues in the case”). 

62. Cf. Bilski v. Kappos, 130 S. Ct. 3218, 3228 (2010) (rejecting a “broad contention” that 
“business methods are not patentable in any circumstances”). 
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generally determines whether litigation or settlement will occur.  Even if 
litigation costs are high relative to negotiation costs, discrepancies in 
expected probabilities of a litigation outcome, or other asymmetries, can 
overwhelm the impetus toward settlement that litigation costs provide.  The 
fact that the terms  and  are proportional to measures of 
party stakes suggests that such possibilities for swamping the litigation-
favoring effects of litigation costs are particularly great when the stakes in 
litigation are relatively high compared to litigation costs.  If, as appears to 
be the case with patent-infringement litigation,63 there are “economies of 
scale” in the sense that litigation costs do not rise as rapidly as the stakes 
involved, one might generally expect that, all else equal, protracted high-
stakes litigation is more likely than protracted low-stakes litigation.   

For future reference, Table 1 lists a few forms of party expectations 
that Equation 7 indicates favor settlement or litigation, respectively.  In so 
doing, the table introduces two new phrases, “comparative pessimism” and 
“comparative optimism.”  In this context, these phrases do not necessarily 
indicate that one or both parties suffer from pessimism bias or optimism 
bias.  Instead, “comparative pessimism” and “comparative optimism” 
indicate that, for whatever reason, each party effectively underestimates or 
overestimates, respectively, its prospects relative to the other party’s 
estimates.64  Thus, for example, “comparative pessimism” would exist in a 
situation in which the rightholder believes that it has a 25% chance of 
winning expected damages of $1 million in litigation but the alleged 
infringer believes the rightholder has a 75% chance of winning expected 
damages of $1 million.  

 

63. Survey statistics reported by the American Intellectual Property Law Association (AIPLA) 
indicate that the ratio of a party’s total litigation costs to the amount of money at stake falls as the 
amount of money at stake increases.  See AM. INTELLECTUAL PROP. LAW ASS’N, REPORT OF THE 

ECONOMIC SURVEY 2013, at 34 (2013), available at http://library.constantcontact.com/ down-
load/get/file/1109295819134177/AIPLA+2013+Survey_Press_Summary+pages.pdf (reporting 
“[m]edian litigation costs for patent infringement” based on responses by individuals for “types of 
litigation [of which] they had personal knowledge” (emphasis omitted)).  According to the 
AIPLA’s 2013 survey, the median estimated litigation costs for patent-infringement litigation in 
which the stakes were less than $1 million were $700,000, about 70% of the upper bound stakes 
for that category of litigation.  Id.  For the category of litigation in which an amount between $1 
million and $10 million was at stake, the median estimated litigation costs were $2 million, 200% 
of the lower bound for the category and 20% of the upper bound for that category.  Id.  For the 
category of litigation in which between $10 million and $25 million was at stake, the median 
estimated litigation costs were $3.325 million, about 33% of the lower bound and about 13% of 
the upper bound.  Id.  For the category of litigation in which more than $25 million was at stake, 
the median estimated litigation costs were $5.5 million, 22% of the lower bound for this category.  
Id. 

64. Cf. SHAVELL, supra note 45, at 404 (“[W]hat leads to trial is not that a plaintiff is confident 
of winning, but rather that he is more confident than the defendant thinks he has a right to be.” 
(emphasis omitted)). 
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The result of this comparative pessimism would be a value for  of 
–0.5. 

Table 1: Factors Expected to Inform Decisions to Litigate or Settle 
 

Factors Favoring Settlement Factors Favoring Litigation 

High litigation costs High negotiation costs 

Parties’ “comparative pessimism” 
about the probabilities or intensities 
of litigation outcomes, an effect 
amplified by high total litigation 
stakes 

Parties’ “comparative optimism” 
about the probabilities or intensities 
of litigation outcomes, an effect 
amplified by high total litigation 
stakes 

Asymmetric stakes where the 
asymmetry corresponds to apparent 
“gains from settlement” (e.g., 
because the magnitude of one party’s 
expected losses from a litigation 
outcome exceed the magnitude of the 
other party’s expected gains from 
that outcome) 

Asymmetric stakes where the 
asymmetry corresponds to apparent 
“gains from litigation” (e.g., because 
the magnitude of one party’s 
expected gains from a litigation 
outcome exceed the magnitude of the 
other party’s expected losses from 
that outcome and this asymmetry is 
difficult to replicate through 
settlement) 

C. Expectations for Suits Involving Litigation to Judgment 

Table 1’s factors suggest that, in looking at litigated disputes and, 
more particularly, in looking at disputes that are litigated to a final 
judgment featuring a permanent injunction, we might expect to find 
disproportionate numbers of disputes where there are strong barriers to 
effective negotiation, high total stakes that amplify the effects of over-
optimism about one’s own litigation prospects, or stakes that are highly 
asymmetric between the parties and, for one reason or another, difficult to 
replicate through settlement. 

In the context of patent-infringement disputes, high negotiation costs 
seem unlikely to be the dominant barriers to dispute.  Patent-infringement 
suits are generally estimated to impose litigation costs ranging from at least 
several hundred thousand dollars65 to as much as tens of millions of 
dollars.66  In many situations, negotiation costs that substantially 
counterbalance such litigation costs seem unlikely.67   
 

65. See infra text accompanying note 130. 
66. See Ashby Jones, Stalemate in the Patent Wars, WALL ST. J., May 7, 2013, http://on-

line.wsj.com/news/articles/SB20001424127887323687604578467263432599452 (reporting that 
the smartphone patent wars had generated “tens of millions of dollars in litigation costs”). 

67. In Rational Ignorance at the Patent Office, 95 NW. U. L. REV. 1495, 1507 (2001), Mark 
Lemley suggested $50,000 might be a reasonable generic estimate for the cost of a license.  In 
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A more plausible barrier to settlement might result from patent 
holders’ or alleged infringers’ straying from what would generally be 
viewed as true profit maximization because of unwillingness to bargain 
with the other side or unwillingness to accept a settlement that fails to 
vindicate fully their cause.68  Although the existence of such zeal might 
seem counterintuitive in the business-oriented world of patent law, an 
example can be found in the most prominent set of patent suits of recent 
years—the smartphone “patent wars”69 that were stoked by Steve Jobs’ 
commitment to “right[ing a] wrong” for which he asserted a willingness to 
“spend every penny of Apple’s $40 billion in the bank.”70 

More generally, however, high stakes seem likely to be crucial to 
parties’ willingness to take on patent litigation’s typically high costs.  Even 
aside from the role of high stakes in the dynamics of choosing between 
litigation and an actual agreement between the parties,71 high stakes might 
be necessary for a rightholder or alleged infringer to choose litigation over 
simple nonenforcement or default.  In some circumstances, litigation costs 
might be effectively prohibitive because a patentee or potential infringer 
lacks access to the cash needed to pay litigation expenses.  A patentee 
lacking such cash might seek to “escape” such expenses by hiring an 
attorney under a contingent-fee arrangement.  But reliance on such 
arrangements might only exacerbate litigation’s predisposition—or, at least, 
protracted litigation’s predisposition—toward relatively high stakes.  In 
deciding whether to pursue a case, profit-maximizing contingent-fee 
 

private correspondence, Jorge Contreras, a professor at American University who practiced for 
many years and has extensive experience with patent licensing and settlement, suggested this 
number might be high for most routine licenses, although in contentious situations—in which one 
might expect litigation costs also to be inflated—the cost of negotiating a license or settlement 
agreement might be substantially higher.  See E-mail from Jorge Contreras, Professor, American 
University, to author (Mar. 17, 2014, 19:26 CST) (on file with author). 

68. Cf. Ward Farnsworth, Do Parties to Nuisance Cases Bargain After Judgment? A Glimpse 
Inside the Cathedral, in BEHAVIORAL LAW AND ECONOMICS, supra note 51, at 302, 310 
(“Acrimony and a distaste for bargaining tend to eat away any bargaining surplus that otherwise 
might be expected to exist between the positions of two parties to a case.”). 

69. Jones, supra note 66 (noting that, as of May 2013, “[t]he nearly $300 billion [smartphone] 
industry ha[d] been roiled in more than three years of expensive litigation in courts from 
California to South Korea”); see also Brian X. Chen, Apple and Samsung Reprise Patent Fight 
(with Google a Shadow Presence), N.Y. TIMES, Apr. 1, 2014, http://www.nytimes.com/ 
2014/04/02/technology/apple-and-samsung-reprise-patent-fight-with-google-a-shadow-presence 
.html?_r=0 (reporting on opening statements in “Apple’s second big patent action against 
Samsung Electronics”). 

70. Damon Poeter, Biographer: Larry Page Is Wrong, Steve Jobs Really Hated Google, 
PCMAG.COM (Apr. 5, 2012, 10:35 PM), http://www.pcmag.com/article2/0,2817,2402679,00.asp 
(internal quotation marks omitted). See generally Hiawatha Bray, ‘Dogfight’ by Fred Vogelstein, 
BOSTON GLOBE, Nov. 20, 2013, http://www.bostonglobe.com/arts/books/2013/11/20/book-
review-dogfight-how-apple-and-google-went-war-and-started-revolution-fred-vogelstein/dOFGV 
osKDj4QynCdfxPXwL/story.html (describing how “Apple Inc.’s worldwide legal assault against 
South Korean electronics giant Samsung Corp.” grew out of “a lover’s quarrel”). 

71. See supra text accompanying notes 65–67. 
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attorneys can be expected to compare expected litigation costs to a 
discounted form of expected litigation winnings, with the discount often 
being by something like a factor of three.72  Consequently, reliance on 
contingent-fee attorneys could exacerbate, rather than relieve, more general 
tendencies toward preferential selection of high-stakes disputes for 
litigation.73 

At least in principle, one alternative for a cash-strapped patentee or 
potential infringer might be to represent itself pro se.  A practical concern 
with such an option would be that, given the general complexity of patent 
litigation and the sheer volume of written material that it can involve, pro se 
representation might severely compromise hopes for success.74  In any 
event, there is no pro se option for many potential litigants because U.S. 
courts have ruled that business entities generally cannot be represented pro 
se, and this general rule applies even when there are individuals, such as the 
founders of a small startup, who might have more informally been 
considered properly authoritative and representative agents of the 
business.75 

In short, under a rational profit-maximizer model for party behavior, 
patent litigation’s typically high costs seem likely to bias substantially 
litigated cases toward higher stakes.  Lower-stakes cases might be expected 
either not to be filed at all or, if filed, to typically settle or end in default 
after relatively little litigative effort.  Part III will investigate how these 

 

72. See Lester Brickman, ABA Regulation of Contingency Fees: Money Talks, Ethics Walks, 
65 FORDHAM L. REV. 247, 248 (1996) (noting that “standard contingency fees” are “usually 
thirty-three percent to forty percent of gross recoveries” (emphasis omitted)); Poonam Puri, 
Taking Stock of Taking Stock, 87 CORNELL L. REV. 99, 122 (2001) (“A common contingency fee 
is one-third of the proceeds of litigation.”). 

73. On the other hand, contingent-fee lawyers could choose to take on a relatively low-value 
patent dispute for purposes of what they hope to be nonlitigative enforcement—enforcement that 
attempts to avoid substantial litigation costs by encouraging quick settlement for “amounts that are 
lower, often far lower, than the amount it will cost an accused infringer to defend itself.”  
Schwartz, supra note 30, at 370. 

74. Cf. Joseph Farrell & Robert P. Merges, Incentives to Challenge and Defend Patents: Why 
Litigation Won’t Reliably Fix Patent Office Errors and Why Administrative Patent Review Might 
Help, 19 BERKELEY TECH. L.J. 943, 949 (2004) (arguing that “conservatively more than half—
probably the vast bulk—of average patent litigation costs . . . are discretionary” and that, if true, 
this argument “strongly indicates that, by spending more, a party can increase its chance of 
winning”). 

75. E.g., Rowland v. Cal. Men’s Colony, 506 U.S. 194, 202 (1993) (observing that lower 
courts have generally “held that 28 U.S.C. § 1654 . . . does not allow corporations, partnerships, or 
associations to appear in federal court otherwise than through a licensed attorney”); Osborn v. 
Bank of the U.S., 22 U.S. (9 Wheat.) 738, 830 (1824) (“A corporation, it is true, can appear only 
by attorney, while a natural person may appear for himself.”); cf. Tomio Geron, How Like.com 
Shut Down a Competitor—And Broke Up Its Funding Round, FORBES (Apr. 28, 2011, 2:27 PM),  
http://www.forbes.com/sites/tomiogeron/2011/04/28/how-like-com-shut-down-a-competitor-and-
broke-up-its-funding-round/ (discussing a patent infringement suit against graduate-student 
founders of a startup that was sued shortly before it was supposed to receive outside funding). 
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theoretical predictions correspond to the contents of a 2010 data set for 
patent-infringement injunctions. 

III. Circumstances for Patent-Infringement Injunctions 

A. The 2010 Patent-Infringement Injunction Data Set 

The basic data set used in this study is an updated and enhanced 
version of a previously compiled data set of 143 patent-infringement 
injunctions issued by U.S. district courts in 2010.76  This data set was 
developed largely through systematic search of the Lex Machina database 
of U.S. district court patent litigation for injunction-related orders.77  Like 
the original, this Article’s version of the data set contains 143 injunctions, 
but the updated data set is not identical to the prior one.  I have added one 
new district court injunction78 and dropped another injunction after slightly 
modifying my prior practice of counting separately any injunctive orders 
that were issued separately, even if in the same case.79  Another change 
from the original data set results from reclassification of one injunction as 
having resulted from a default judgment, rather than having been actively 
opposed.80 

Beyond these changes, the original data set has not been altered so 
much as enhanced.  A first extension involves addition of information on 
subsequent proceedings in the district courts, with particular attention to 
whether there were later proceedings involving allegations of contempt of 
injunctions in the 2010 data set.  Study of the original 2010 data set had 
revealed that the majority of issued injunctions involved an apparent 
technical defect—namely, the use of general “do not infringe” language—a 
feature that the U.S. Court of Appeals for the Federal Circuit has at least 
sporadically held to violate requirements for injunction specificity under the 

 

76. See John M. Golden, Injunctions as More (or Less) than “Off Switches”: Patent-
Infringement Injunctions’ Scope, 90 TEXAS L. REV. 1399, 1433–34 (2012) (describing the original 
dataset of 143 patent-infringement injunctions). 

77. Id. at 1433. 
78. Like.com v. Ugmode, Inc., No. C 09-04596 (N.D. Cal. June 4, 2010). 
79. See Golden, supra note 76, at 1434 (“For purposes of this Article, I have counted 

separately such same-case orders because, although many of the orders use substantially identical 
language, this is not true of all of them.”).  Although the prior practice has advantages of a 
relatively easily implemented rule, I have decided that, for the new version of the data set, I 
should depart from that practice with respect to two injunctions that the same court issued in 2010 
and that seem to differ only in that one lists only one of two consolidated cases on the cover page 
whereas the other lists the case numbers for both consolidated cases on the cover.  Compare I-
Flow Corp. v. Apex Med. Techs., Inc., No. 07-cv-1200, slip op. at 1 (S.D. Cal. June 15, 2010) 
(“Order Granting Joint Motion for Consent Judgment and Permanent Injunction”), with I-Flow 
Corp. v. Apex Med. Techs., Inc., Nos. 07cv1200 & 08cv57, slip op. at 1 (S.D. Cal. June 15, 2010) 
(“Order Granting Joint Motion for Consent Judgment and Permanent Injunction”). 

80. Custom Designs of Nashville, Inc. v. Alsa Corp., 727 F. Supp. 2d 719 (M.D. Tenn. 2010). 
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Federal Rules of Civil Procedure.81  A question was whether such defects 
correlate with greater incidence of later contempt proceedings.  
Unfortunately, significant progress on this point could not be made with 
this data set because contempt proceedings so far appear to have been very 
rare, making it impossible for any correlation to be established.  Only a few 
contempt proceedings based on the 2010 injunctions have been identified, 
with only one of these proceedings known to have resulted in an at least 
partial finding of contempt.82 

More immediately fruitful extensions of the 2010 data set involve 
detailed cataloguing of the technologies, monetary awards, and the course 
of litigation in cases that yielded patent-infringement injunctions in 2010.  
These extensions to the 2010 data set are discussed below. 

Before proceeding with this discussion, a few remarks should be made 
about different types of injunctions in the data set.  As in a prior article, 
injunctions from the new version of the 2010 data set are commonly 
grouped in categories of consented-to injunctions, otherwise-unopposed 
injunctions (mostly resulting from default judgments), and actively opposed 

 

81. See Golden, supra note 76, at 1422 (noting Federal Circuit cases holding that “obey-the-
law injunctions are technically prohibited and thus subject to vacatur on direct appeal”). 

82. Even with electronic searching, identifying the occurrence of contempt proceedings 
specifically relating to a particular injunction can be less than trivial.  In one case, there were 
multiple stipulated contempt findings, but none of them appear to be associated with an injunction 
issued in 2010.  See, e.g., Lexmark Int’l, Inc. v. Ink Techs. Printer Supplies, LLC, No. 1:10-cv-
00564-MRB (S.D. Ohio Sept. 27, 2013); Lexmark Int’l, Inc. v. Ink Techs. Printer Supplies, LLC, 
No. 1:10-CV-00564-MRB (S.D. Ohio June 28, 2013); Lexmark Int’l, Inc. v. Ink Techs. Printer 
Supplies, LLC, No. 1:10-CV-564-MRB (S.D. Ohio June 25, 2013); Lexmark Int’l, Inc. v. Ink 
Techs. Printer Supplies, LLC, No. 1:10-CV-564-MRB (S.D. Ohio Mar. 1, 2013).  Nonetheless, 
there are at least three cases in which proceedings for contempt of a 2010 injunction have 
occurred.  See Taser Int’l, Inc. v. Stinger Sys., Inc., No. CV07-42-PHX-JAT, slip op. at 10 (D. 
Ariz. Jan. 18, 2012) (denying motion for a finding of contempt); GP Ltd. v. Willis Elec. Co., No. 
1:09-cv-3378-TCB, slip op. at 18 (N.D. Ga. Mar. 31, 2011) (partially granting a motion for a 
finding of contempt); BorgWarner, Inc. v. Dorman Prods., Inc., No. 09-11602 (E.D. Mich. 
May 11, 2010) (denying without prejudice motion for contempt of preliminary injunction up on 
appeal).  There is a fourth case in which a party gave notice that it would seek an order “enforcing 
the Stipulated Permanent Injunction and Stipulation of Dismissal and the Settlement Agreement 
dated March 10, 2010,” but no decision on this motion is known to have occurred.  Defendant’s 
Notice of Motion to Enforce Settlement at 2, Collezione Europa USA, Inc. v. Amini Innovation 
Corp., Nos. 06-4929 & 07-3161 (D.N.J. Mar. 28, 2013).  Two of the three cases clearly identified 
as involving relevant contempt proceedings featured obey-the-law language in the injunction that 
was the basis for the proceeding.  See Taser Int’l, Inc. v. Stinger Sys., Inc., No. CV07-42-PHX-
JAT (D. Ariz. Aug. 27, 2010) (enjoining Stinger not only from activities involving specified 
products but also “from otherwise infringing, contributing to the infringement of, or inducing 
others to infringe claims 2 or 40 of the ‘295 patent”); GP Ltd. v. Willis Elec. Co., No. 1:09-cv-
3378-TCB (N.D. Ga. Mar. 11, 2010) (enjoining Willis “from manufacturing, using, offering for 
sale, selling, or importing into the United States any Christmas light string system that infringes 
the ‘870 Patent, or any issued claim of the pending continuation application . . . of the ‘870 Patent, 
including without limitation Willis’s Infringing Light Systems and any colorable variants 
thereof”).  The number of cases identified as involving relevant contempt proceedings appears too 
small to support hope for statistically significant findings. 
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injunctions.83  Other significant groupings are permanent injunctions and 
“preliminary injunctions,” where the term “preliminary injunctions” appears 
initially in quotation marks because, for purposes of simplifying the 
exposition, that term is understood to encompass temporary restraining 
orders.  Of the 143 patent-infringement injunctions in the new version of 
the 2010 data set, 82 were consented to, 21 were otherwise unopposed, and 
40 were actively opposed.  124 were permanent injunctions, and 19 were 
preliminary injunctions. 

B. The Mysterious Mundanity of Enjoined Technologies 

The Introduction observed that present policy debates tend to focus on 
innovations that might be characterized as involving any of a number of 
extreme forms of technology, so-called high tech or no tech.84  Part II has 
suggested that substantially litigated patent disputes are particularly likely 
to involve high stakes.85  The contrast between this observation and 
suggestion and the subject matter of 2010 patent-infringement injunctions is 
striking.  

 1. Technologies Targeted by Injunctions.—The technologies 
associated with individual injunctions were assigned a primary technology 
classification based on review of associated patents and court filings.86  The 
technological classifications used are fairly basic: biomedical substance 
(including pharmaceuticals and isolated organic materials such as DNA), 
non-biomedical-substance chemical,87 electrical, mechanical, ornamental 
design, and software.  An injunction was only placed in the ornamental-
design category if all the patents that it enforced were design patents, rather 
than utility or plant patents.  If there was at least one utility patent enforced 

 

83. See Golden, supra note 76, at 1436 & n.167 (discussing “the three categories of consented-
to injunctions, otherwise-unopposed injunctions, and the rest, which I term ‘actively opposed 
injunctions’”). 

84. See supra text accompanying notes 1–6. 
85. See supra text accompanying notes 65–67. 
86. A research assistant made initial technology classifications for a substantial number of 

cases, but the author has personally made or checked all technology classifications ultimately used 
for purposes of this Article.  Where initial classifications were made by the research assistant, the 
initial classifications and the ultimate classifications were very generally the same except for 
ultimate classifications in the category of chemical technologies separate from biomedical-
substance technologies.  In instructions to the research assistant, the author had failed to specify 
such chemical technologies as a separate potential technology category. 

87. The category of non-biomedical-substance chemical inventions includes a dietary 
supplement defined in terms of its chemical components.  See Mannatech, Inc. v. Techmedia 
Health, Inc., No. 3:06–CV–00813–P (N.D. Tex. filed Oct. 29, 2009) (denying summary judgment 
in a patent-infringement dispute involving U.S. Patent No. 6,929,807, a patent for a dietary 
supplement containing “‘nutritionally effective amounts’ of saccarides”); U.S. Patent No. 
6,929,807 col. 18 l. 27 to col. 20 l. 8 (filed Aug. 4, 1997) (issued Aug. 16, 2005) (describing the 
chemical components of dietary supplements protected by U.S. Patent No. 6,929,807). 
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by an injunction, the injunction was given a primary technological 
classification appropriate for associated utility patents. 

Remarkably, the subject matter targeted by 2010 patent-infringement 
injunctions is dominated by innovations of a sort that might be thought 
more characteristic of the nineteenth century than of the twenty-first.88  Of 
the 124 permanent injunctions in the data set, just under half (61) appear 
primarily to involve mechanical technologies.  The remaining primary 
technology classifications are electrical with 18, biomedical substance with 
16, the “non-technology” of pure ornamental design with 12, 
nonbiomedical-substance chemical with 11, and software with 6.89  Adding 
to the nineteenth-century feel, the 12 ornamental-design injunctions 
targeted aspects of mechanical or otherwise tangible macroscopic objects 
such as forms of furniture.90   

The nineteenth-century feel to technologies subjected to permanent 
injunctions deepens when one looks in more detail at the nature of the 
technologies involved.  Generally speaking, one searches in vain for 
injunctions directed at mechanical technologies like a jet engine or a 
modern wind turbine.  Perhaps the closest one comes is an injunction 
involving a toy helicopter for which associated utility patents recite 
relationships between parts such as rotors, rotor shafts, and blades.91  
Typical of this data set are patents on relative mundanities or curiosities that 
appear to have less than stratospheric economic value: for example, a dry-
dock assembly;92 a vertically-opening car door;93 nonslip saddle pads;94 an 
“alley for processing animals such as cattle or buffaloes;”95 a visor to be 
worn by an animal such as a dog;96 a new form of golf club;97 roller-skating 

 

88. See supra text accompanying notes 5–12. 
89. If infringement of a utility patent was asserted in a case in which a 2010 injunction issued, 

the case was classified as primarily involving a technology other than pure ornamental design.  In 
other words, a case was classified as involving pure ornamental design only if no utility patents 
were alleged to be infringed in that case. 

90. See, e.g., Collezione Europa USA, Inc. v. Amini Innovation Corp., Nos. 06-4929 & 07-
3161, slip op. at 4–5 (D.N.J. May 11, 2010) (enjoining actions relating to various “furniture 
items”); Innovation U.S.A., Inc. v. IDO Furniture (U.S.A.) Inc., No. 1:09-cv-01727-JBW-RLM, 
slip op. at 3 (E.D.N.Y. Mar. 31, 2010) (enjoining actions relating to a “reclinable sofa-bed . . . and 
sofa”). 

91. Silverlit Toys Manufactory Ltd. v. JP Commerce, LLC, No. 2:09-CV-08959-CAS (C.D. 
Cal. May 3, 2010). 

92. Ocean Innovations, Inc. v. Quarterberth, Inc., No. 1:03-CV0913 (N.D. Ohio May 14, 
2010). 

93. Vertical Doors, Inc. v. Howitt, Nos. CV 06-0984, 07-275, & 09-4685 (C.D. Cal. Jan. 5, 
2010). 

94. Equi-Tech Labs, Inc. v. Ranch & Trail Supply, No. 4:09-CV-45 (E.D. Tenn. Mar. 23, 
2010). 

95. Daniels Mfg. Co. v. M S Distributing, No. 8:10CV206 (D. Neb. Sept. 1, 2010); U.S. Patent 
No. 7,677,205, at [57] (filed Sept. 7, 2007) (issued Mar. 16, 2010). 

96. Stampoultzis v. KVP Int’l, Inc., No. 09-CV-8402 (S.D.N.Y. Jan. 21, 2010). 
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shoes;98 container devices such as ink cartridges;99 and the aforementioned 
pet tubs with swinging ramps, caskets with memorabilia compartments, and 
nipple-hugger jewelry.100 

The dominant presence of relatively simple mechanical technologies in 
the 2010 injunction data set is remarkable.  In an Information Age101 in 
which about half of patent-infringement suits involve software 
technology,102 the near absence of software patents from the set of 124 
permanent injunctions is stunning.  Only 6 of the data set’s 124 permanent 
injunctions seem properly characterized as targeting an innovation primarily 
involving software, and the number classified as concerning software does 
not change even when one looks to secondary technological classifications.  
In short, software seems to be a central technology in less than 5% of the 
124 permanent injunctions and in less than 6% of the subset of 112 
permanent injunctions that are directed at patentable subject matter other 
than ornamental design.  

The story for the 19 preliminary injunctions in the 2010 data set is 
different overall, but it is essentially the same with respect to software.  The 
leading technology classifications among preliminary injunctions are 
biomedical substance and mechanical, each of which accounts for 9 of the 
19 total preliminary injunctions.  The remaining preliminary injunction 
concerns the ornamental design for a box for a media disk such as a CD,103 
a sort of “container technology” that would likely seem familiar to 
Victorians, even though the container at issue has the specific purpose of 
holding an artifact more characteristic of a much later era. 

 2. Limited Monetary Awards.—As indicated earlier,104 the innovations 
targeted by injunctions in the 2010 data set seem, overall, to be notably 
modest in terms of both their likely commercial value and their 

 

97. Irrevocable Trust of Antonious v. Merchs. of Golf, Inc., No. CV10-2634-ODW (C.D. Cal. 
July 23, 2010). 

98. Heeling Sports Ltd. v. New Concord, Inc., No. 3:07-cv-2123 (N.D. Tex. Nov. 2, 2010). 
99. Lexmark Int’l, Inc. v. Ink Techs. Printer Supplies, LLC, No. 1:10-cv-00564-MRB (S.D. 

Ohio filed Dec. 9, 2010). 
100. See supra text accompanying notes 10–12. 
101. See supra text accompanying note 5. 
102. GAO REPORT, supra note 1, at 21 (concluding that from 2007 to 2011, “about 46 percent 

of [patent-infringement] lawsuits involved software-related patents”); cf. Allison et al., supra note 
19, at 682, 687, 695–96 (reporting that 20.8% of a sample of 343 once-litigated patents were at 
least partly characterizable as software patents and that 74.1% of patents “litigated eight or more 
times between January 2000 and February 2009” were at least partly characterizable as software 
patents). 

103. See G&M Media Packaging, Inc. v. Bruggeman & Desouter, No. 3:10-cv-02217-JZ (N.D. 
Ohio Dec. 8, 2010) (issuing a preliminary injunction against actions allegedly infringing U.S. 
Patent No. D562,049); U.S. Patent No. D562,049, at [57] (filed Apr. 30, 2004) (issued Feb. 19, 
2008) (claiming “[t]he ornamental design for a hard box for media disk”). 

104. See supra text accompanying notes 88–100. 
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technological nature.105  This apparent lack of high value is surprising given 
the theoretical considerations suggesting that cases that proceed far enough 
to yield permanent injunctions—the dominant forms of injunctions in the 
2010 data set—should tend to feature relatively high stakes.106  But 
appearances might be deceiving.  Enjoined technologies might have greater 
commercial value, or at least potential commercial value, than is 
immediately obvious.  Large monetary awards in cases featuring 
injunctions would presumably help signal such value.  To get an objective 
indication of stakes in patent-infringement suits in which injunctions are 
obtained, we can try looking at monetary awards that accompany injunctive 
relief.   

Unfortunately, much information on monetary awards is relatively 
scattered.107  Most patent-infringement injunctions—82 of 143 in the 2010 
data set108—result from consent judgments following agreements between 
the parties.109  Even if the parties’ settlement agreement includes a payment 
of money, such monetary terms appear generally to be kept confidential.110  
Consequently, one is left for the most part to look at the visible tip of 
monetary awards recorded in judicial decisions, which only occasionally 
involve a consent judgment that embodies a monetary award as well as an 
injunction.111  Moreover, even when the existence and value of a monetary 
award is evidenced in court filings, finding documents that contain that 
evidence might not be a trivial task: the pertinent contents of such 
documents might not be clearly indicated in associated docket entries.112 

Despite these difficulties and caveats, even an incomplete catalog of 
monetary awards can be informative.  For example, if such a catalog reveals 
that high monetary awards are consistently associated with seemingly 
mundane technologies, that fact would serve as a corrective to initial 

 

105. See supra text accompanying notes 13–20. 
106. See supra text accompanying notes 25–26. 
107. Cf. Jay P. Kesan et al., Paving the Path to Accurately Predicting Legal Outcomes: A 

Comment on Professor Chien’s Predicting Patent Litigation, 90 TEXAS L. REV. SEE ALSO 97, 108 
(2012) (“Unfortunately, it is not an easy matter to determine the value of a lawsuit as most patent 
lawsuits terminate with a settlement.”). 

108. See supra text accompanying note 83. 
109. Kesan & Ball, supra note 52, at 279 (“[I]njunctions are most commonly found in consent 

judgments and even formal settlements, most likely as a mechanism for formalizing the 
agreement.”). 

110. See Kesan et al., supra note 107, at 108 (“Nearly all [patent-lawsuit] settlements are 
confidential, and they are unavailable for general study.”). 

111. See, e.g., Mannatech, Inc. v. Techmedica Health, Inc., No. 3:06-CV-00813-P (N.D. Tex. 
Jan. 12, 2010) (enjoining defendants and awarding $250,000 to the plaintiff Mannatech, Inc.) 

112. Lex Machina now seeks to report monetary awards such as damages and interest on a 
“front page” for the cases in its database, but experience has shown that, at least as of the time of 
the research performed for this Article, these records of monetary awards were significantly 
incomplete. 
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impressions that many of these technologies have only limited commercial 
value.   

To assemble a catalog of monetary awards, both case dockets and Lex 
Machina’s summary records for cases were systematically examined.113  
The scope of relevant awards was generously defined.  Awards considered 
for purposes of this study include attorney and expert fees,114 costs,115 and 
even damages for legal violations other than patent infringement—for 
example, damages for trade secret,116 trademark,117 copyright 
infringement,118 or portions of fines awarded to a private litigant for 
successfully charging false patent marking.119  At least as an initial matter, 
non-patent-infringement damages were included on the theory that there 
might be some overlap or synergy between efforts associated with the 
patent-infringement portion of a lawsuit and those associated with other 
portions of the same suit, and thus that we should consider the overall 
monetary reward for bringing the suit as a whole.120  On the other hand, 
prejudgment and postjudgment interest were excluded from calculated 

 

113. Evidence of monetary awards was sought via Lex Machina’s records for the patent cases 
at issue both by examining Lex Machina’s own compiled records of case outcomes, which listed 
some of the monetary awards found and by searching case dockets electronically for terms such as 
“damages,” “costs,” and “fees.”  Records of damages could also turn up through less systematic 
means, such as observation of a damages award in a court order that was being reviewed for 
another purpose.  Again, a research assistant made an initial search for records of monetary 
awards for a substantial number of cases, but the author has now made a pass through all the cases 
for this purpose.  Nonetheless, human limitations and the difficulty of searching for evidence of 
such awards, even electronically, in Lex Machina suggests a substantial chance that the record of 
monetary awards is incomplete. 

114. E.g., Ocean Innovations, Inc. v. Quarterberth, Inc., No. 1:03-CV-00913, slip op. at 2 
(N.D. Ohio May 22, 2012) (awarding over $580,000 in attorney’s fees); ReedHycalog UK, Ltd. v. 
Diamond Innovations Inc., No. 6:08-CV-325, slip op. at 15–16 (E.D. Tex. Aug. 12, 2010) 
(awarding over $8 million in attorney and expert fees). 

115. E.g., Bill of Costs, ReedHycalog UK, Ltd. v. Diamond Innovations Inc., No. 6:08-CV-
325 (E.D. Tex. Aug. 30, 2010) (No. 401) (awarding $63,702.38 in costs). 

116. E.g., Retractable Techs., Inc. v. Occupational & Med. Innovations, Ltd., No. 6:08-CV-
120, slip op. at 1 (E.D. Tex. Mar. 4, 2010) (awarding nearly $3 million in compensatory damages 
for a combination of trade secret misappropriation and patent infringement). 

117. E.g., Metra Elecs. Corp. v. New AMA Grp., Inc., No. CV 10-5796PSG, slip op. at 5, 9 
(C.D. Cal. Dec. 28, 2010) (awarding $10,000 in damages for violating trademark laws). 

118. E.g., Euro-Pro Operating LLC v. Marco Polo Trading Co., No. CV 10-05474, slip op. at 1 
(C.D. Cal. Dec. 2, 2010) (awarding over $100,000 for copyright infringement and attorney’s fees). 

119. E.g., Polytree (H.K.) Co. v. Forests Mfg., Ltd., No. 1:09-cv-03377-WSD, slip op. at 23 
(N.D. Ga. Dec. 20, 2010) (awarding more than $2 million for false marking).  Until late 2011, the 
U.S. Patent Act “authorized ‘[a]ny person,’ regardless of any plausible claim of personal injury, to 
sue to enforce the Act’s prohibition of a false indication that a good is subject to U.S. patent 
protection.”  John M. Golden, Patent Privateers: Private Enforcement’s Historical Survivors, 26 
HARV. J.L. & TECH. 545, 548 (2013). 

120. Because the main finding is that the monetary-award numbers are fairly small, the 
inclusion of non-patent-infringement damages is, relatively speaking, a conservative move that 
only makes this finding stronger. 
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monetary awards because the values of such awards of interest appear to be 
very inconsistently recorded in readily available court filings.121  

In any event, with interest payments excluded from the size of the 
awards,122 the total monetary award for the forty-five cases in which 
numerical values for such awards were identified123 ranged from $500 to 
just over $30 million, with the median award being $250,000.  Excluding 
the four identified awards that appeared in cases involving a 2010 
preliminary injunction does not affect the range or the median.  After nine 
cases centering on biomedical-substance technology or pure ornamental 
design are excluded, the maximum monetary award falls to just over $16 
million, but the median award rises to approximately $350,000.  In any of 
these three sets of awards—the full set, the permanent-injunction-only 
subset, and the subset with biomedical-substance technology and pure 
ornamental design excluded—the average award is less than $2.5 million, 
but relatively little weight should be attached to such averages because the 
standard deviations for all three of these samples are each more than 
$3.5 million and, more generally, the distributions of patent-infringement 
damages and patent value tend to be strongly skewed.124 

Notably, awards of fees and enhanced damages dominated the only 
two awards in cases not involving biomedical-substance technology that 
exceeded $10 million.125  An award of approximately $16 million, which 

 

121. Sometimes courts provide an exact amount for at least one form of interest they plan to 
award.  E.g., Marine Polymer Techs., Inc. v. HemCon, Inc., No. 06-cv-100-JD (D.N.H. Mar. 25, 
2011) (specifying “pre-judgment interest in the amount of $3,916,371”).  Sometimes they do not 
specify the overall amount although they might specify the relevant interest rate.  E.g., id. 
(declining to indicate the quantity of postjudgment interest beyond stating that such interest would 
“accru[e] on the entire amount owed as permitted by 28 U.S.C. § 1961”); Polytree (H.K.) Co., 
Ltd. v. Forests Mfg., Ltd., No. 1:09-cv-03377-WSD, slip op. at 39–40 (N.D. Ga. Dec. 20, 2010) 
(specifying the rate for an award of prejudgment interest but not specifying the resulting amount 
of interest). 

122. Interest payments are excluded because of inconsistent availability of information about 
the size of interest payments across cases. 

123. Two of these cases involving identified monetary awards are associated with multiple 
injunctions in the data set because multiple injunctions were sometimes issued in the same patent-
infringement case.  In three additional cases, there was evidence of monetary awards, but the 
amounts could not be determined. 

124. See Michael J. Mazzeo et al., Explaining the “Unpredictable”: An Empirical Analysis of 
U.S. Patent Infringement Awards, 35 INT’L REV. L. & ECON. 58, 63 (2013) (reporting a strongly 
skewed distribution of patent-infringement damage awards and noting that “[p]revious research 
has consistently found that the distribution of patent values . . . exhibits a similar skew”). 

125. See Ocean Innovations, Inc. v. Quarterberth, Inc., No. 1-03-CV0913, slip op. at 2–3 (N.D. 
Ohio July 12, 2011) (awarding approximately $15 million in compensatory and enhanced 
damages, as well as unspecified attorney’s fees); Ocean Innovations, Inc. v. Quarterberth, Inc., 
No. 1:03-CV-00913, slip op. at 2 (N.D. Ohio May 22, 2012) (awarding over $580,000 in 
attorney’s fees); ReedHycalog UK, Ltd. v. Diamond Innovations Inc., No. 6:08-CV-325, slip op. 
at 19 (E.D. Tex. Aug. 12, 2010) (awarding over $8 million in attorney and expert fees and over $4 
million in enhanced damages); see also Defendants’ Motion for New Trial at 2, Ocean 
Innovations, Inc. v. Quarterberth, Inc., No. 1:03-CV0913 (N.D. Ohio July 26, 2011) (arguing 
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came in a case involving patents on a dry-dock assembly, mainly resulted 
from multiplying lost-profit damages of more than $5 million by the 
maximum statutory factor of three.126  The next highest award, one of 
nearly $13 million, involved what in the 2010 data set seems relatively 
anomalous, a facially high-tech innovation featuring a new form of 
polycrystalline diamond for use in tipping a drill.127  The total of nearly $13 
million in monetary awards resulted from trebling stipulated damages of 
$1.5 million and then adding $8.3 million in attorney and expert fees.128  In 
short, outside biomedical substance and pure-design cases, the maximum 
compensatory damages that were observed in any case in the data set 
associated with a 2010 permanent injunction amounted to less than $11 
million.129 

Further analysis of the damages figures reinforces the sense that they 
are generally modest.  Although there are ten cases in the 2010 data set that 
feature both a permanent injunction and a monetary award of at least $2 
million, less than one-third of the sample of total awards identified in 
permanent-injunction cases—only 13 of the 41 awards—amounted to more 
than $650,000.  In other words, less than one-third of the monetary awards 
in such cases exceeded the median out-of-pocket litigation costs that a 2011 
American Intellectual Property Law Association (AIPLA) survey suggested 
a single side should expect to bear in a patent-infringement litigation suit 
with less than $1 million at risk.130  Indeed, the $650,000 median for 

 

against the “manifest injustice” of the defendants’ collectively “facing a Judgment of 
$15,627,000”). 

126. Ocean Innovations, Inc. v. Quarterberth, Inc., No. 1:03CV0913, slip op. at 8–9 (N.D. 
Ohio May 14, 2010). 

127. ReedHycalog UK, Ltd. v. Diamond Innovations Inc., No. 6:08-CV-325, slip op. at 2, 15–
19 (E.D. Tex. Aug. 12, 2010). 

128. Id. 
129. Only one of the seven biomedical- substance or pure-design cases for which award 

numbers were identified involved known monetary awards totaling to $500,000 or more.  On the 
other hand, in that one case, which involved biomedical-substance technology, damages amounted 
to over $30 million.  See Docket Entry No. 462, Marine Polymer Techs., Inc. v. HemCon, Inc., 
No. 06-cv-100-JD (D.N.H. Dec. 21, 2010) (reporting the award of “additional damages in the 
amount of $879,988,” “pre-judgement interest . . . in the amount of $3,916,371,” and post-
judgment interest of an unspecified amount); Marine Polymer Techs., Inc. v. HemCon, Inc., No. 
06-cv-100-JD (D.N.H. Apr. 29, 2010) (awarding $29,410,246 in compensatory damages by jury 
verdict).  The lack of further observations of additional large monetary awards in the biomedical-
substance cases in the data set presumably reflects the fact that most of these cases involved 
Abbreviated New Drug Applications and thus were cases in which the accused product 
presumably had not yet been made available and compensatory damages were inapplicable.  See 
Golden, supra note 76, at 1452 n.225 (observing that 35 U.S.C. § 271(e) enables the filing of a 
patent-infringement suit based on the filing with the Food and Drug Administration of an 
application for regulatory approval of a drug known as an Abbreviated New Drug Application or 
ANDA). 

130. See AM. INTELLECTUAL PROP. LAW ASS’N, REPORT OF THE ECONOMIC SURVEY 2011, at 
35 (2011) (reporting survey results indicating that the median estimated litigation cost for cases in 
which less than $1 million was at risk was $650,000 in 2009 and 2011). 
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litigation costs dwarfs the median figures for monetary awards reported 
above.  Even if respondents to the AIPLA survey are not time-discounting 
litigation costs in a way that makes them fully comparable to monetary 
awards that exclude interest, the extent to which an apparently reasonably 
conservative estimate for litigation costs exceeds the median levels for 
observed monetary awards raises questions about how and why the cases in 
question were litigated. 

There are a number of potential explanations for why patentees litigate 
cases that yield median damage awards substantially less than median 
expected attorney’s fees.  Patentees could hope to obtain an injunction that 
is far more valuable than any damages, they could hope for greater damages 
than they will ultimately receive, or they could hope to obtain an 
advantageous settlement of the case before most of the expected attorney’s 
fees are incurred.   

With respect to this last possibility, an important point is that, even if a 
patent suit is settled shortly after the end of discovery, AIPLA survey 
numbers suggest that the observed monetary awards would still fail to 
greatly exceed typical expected litigation costs.  The AIPLA survey 
indicates that, in cases with less than $1 million at risk, the median value of 
litigation costs through the end of discovery would already be $350,000,131 
a figure about equal to the higher of the median monetary awards reported 
above.  Moreover, if more than $1 million is at risk, the AIPLA survey 
suggests each side should expect median litigation costs through discovery 
that are substantially higher.132  Thus, if parties tend to view substantially 
more as at risk than courts tend ultimately to award, the apparently 
unfavorable mismatch between likely litigation costs and victorious 
patentee’s actual monetary awards would likely be even worse.  And recall 
that this is true despite the fact that the monetary-award amounts used for 
comparison purposes are arguably artificially inflated by their inclusion of 
awards of non-patent-infringement damages, additional awards that 
patentees might undertake significant additional litigation costs to obtain. 

If the numbers for identified monetary awards are nonetheless 
essentially representative of monetary awards associated with patent-
infringement injunctions, the relatively low size of most of these numbers 
suggests that even legally triumphant patent holders might tend to be “net 
litigation losers”—i.e., more impoverished than enriched by litigation—
unless nonmonetary gains from their litigation success, such as gains 
associated with permanent injunctions or reputation, have substantial 
private value.  In other words, injunctions, other nonmonetary benefits, or 
indirect monetary benefits from winning a patent-infringement lawsuit 

 

131. Id. 
132. Id. (reporting survey results indicating, for example, that median estimated litigation costs 

at the end of discovery in cases which $1–$25 million was at risk was $1.5 million). 
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might commonly be vital to making that lawsuit economically worthwhile 
for a victorious patentee.  At least if there is not a huge mismatch between a 
patentee’s expected damages and damages that are actually awarded, such 
nonmonetary benefits or indirect monetary benefits might be even more 
crucial to making patent litigation worthwhile for someone contemplating it 
from an ex ante perspective, when victory is likely to be far from certain. 

In short, the monetary awards known to be associated with injunctions 
in the 2010 data set are generally consistent with the notion that these 
injunctions typically target relatively mundane, mechanical technologies 
having limited commercial value.  None of the total monetary awards 
identified come close to the stratospheric several-hundred-million-dollar 
awards that tend to grab headlines in patent-related policy debates.133  Even 
with inclusion of attorney’s fees, costs, and monetary awards for non-
patent-infringement causes of action, the median identified award 
associated with cases in the 2010 injunction data set is less than one-fifth of 
the $1.8 million level that PricewaterhouseCoopers reported as the median 
for 2010 patent-litigation damages alone.134 

One might object that comparison to the PricewaterhouseCoopers 
median is unfair because some of the awards relating to 2010 injunctions do 
not include patent-infringement damages at all but instead reflect only 
attorney’s fees, costs, or a non-patent-infringement basis for damages or 
fines.  But excluding these “incomparable” awards does not improve the 
comparison very substantially: after excluding monetary awards relating to 
2010 injunctions that are known not to reflect patent-infringement damages 
and after also excluding two additional awards of $5,000 and $500 that are 
unexplained in the relevant consent judgments,135 one obtains a set of 35 
awards that range from just under $28,000 to just over $30 million with a 
median of $423,240, a median that is still less than one-fourth the median 

 

133. See, e.g., Rich Lord, Judge Adds $366 Million to Patent Award in CMU’s Favor, 
PITTSBURGH POST-GAZETTE, Apr. 1, 2014, http://www.post-gazette.com/local/city/2014/04/ 
01/Judge-adds-hundreds-of-millions-to-patent-award-in-CMU-s-favor/stories/201404010163 
(reporting that a district court judge had “added $366 million to a billion-dollar-plus patent 
infringement award won by Carnegie Mellon University” for infringement of computer-chip 
technology); Andrea Change & Jessica Guynn, Apple Prevails Over Samsung in High-Stakes 
Patent Trial, Will Get $1 Billion, L.A. TIMES, Aug. 24, 2012, http://articles.latimes.com/ 
2012/aug/24/business/la-fi-tn-apple-samsung-verdict-20120824 (“A federal jury has sided with 
Apple over rival Samsung . . . and has awarded Apple more than $1 billion in damages.”). 

134. PRICEWATERHOUSECOOPERS, 2011 PATENT LITIGATION STUDY: PATENT LITIGATION 

TRENDS AS THE “AMERICA INVENTS ACT” BECOMES LAW 9 (Oct. 2011), http://www.pwc.com/ 
en_US/us/forensic-services/publications/assets/2011-patent-litigation-study.pdf; see also Mazzeo 
et al., supra note 124, at 63 tbl.1 (listing median patent-infringement damage awards between $1 
million and $11 million for individual years from 1995 through 2008). 

135. Batesville Servs., Inc. v. S. Rain Casket & Funeral Supply, No. 2:09-CV-257-PPS-APR, 
slip op. at 7 (N.D. Ind. July 15, 2010) (awarding $5,000); Caught Fish Enters., LLC v. Blaze 
Wharton Constr., Inc., No. 09-cv-02878-PAB-KMT (D. Colo. Feb. 24, 2010) (awarding $500). 
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for the 2010 patent-litigation damage awards reported by 
PricewaterhouseCoopers. 

If one believes higher stakes are likely to lead to more contentious 
litigation, one might expect the median awards to be higher in cases in 
which a 2010 injunction was actively opposed.  The medians for such cases 
are indeed somewhat higher but not dramatically so.  The relevant median 
value is nearly $362,000 for the set of monetary awards identified for all 
cases involving actively opposed 2010 injunctions, and the relevant median 
value is $570,536 for a twenty-case subset of that twenty-four in which 
each case features a compensatory award for patent-infringement damages, 
instead of only an award of costs.  The $570,536 figure is the highest 
median that we have seen so far.  Nonetheless, according to the AIPLA 
survey data, even this figure is less than the median total litigation cost for 
one side of a patent-infringement suit worth $1 million or less.136 

In sum, no matter how the monetary awards data is sliced it seems to 
suggest that patent-infringement cases in which injunctions are obtained are 
typically not patent-infringement cases in which very large monetary 
awards are especially likely.  The observed monetary awards are typically 
lower than both median patent-infringement damage awards overall and 
median estimated litigation costs for relatively low stakes patent litigation.  
Somewhat counterintuitively, cases in which courts issue patent-
infringement injunctions appear mainly to be cases involving relatively 
modest monetary stakes and relatively mundane technologies that have a 
substantial nineteenth-century feel.  At least at first glance, this seems 
mysterious.  The next subsection indicates that the mystery is even deeper 
than it might immediately appear. 

 3. Deepening the Mystery.—One possible explanation of the relatively 
modest apparent stakes for most of the cases in the 2010 injunction data set 
is a “base rate” explanation.  When one looks at the world outside the 
courthouse, there might be an enormous number of situations where parties 
find themselves in patent-related disputes involving relatively modest 
stakes.  The base rate of such disputes might be so large that, even after 
rational settlement of the overwhelming majority of these disputes either 
without litigation or without an injunction, there are a good number of 
disputes that, for whatever idiosyncratic reasons, go to court and mature to 
a point where an injunction issues.  The key predicate for this explanation is 
that the subset of patent-infringement suits that yield injunctive relief is a 
small fraction of the whole set of suits that are filed,137 and this relatively 

 

136. Supra text accompanying note 130. 
137. Compare the annual numbers of patent-infringement lawsuits filed in U.S. district courts 

from 2000 through 2011—uniformly more than 2,000 per year, GAO REPORT, supra note 1, at 14 
fig.2, to the 143 patent-infringement injunctions identified for the year 2010, supra text 
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small fraction could substantially reflect otherwise relatively small 
deviations from generally valid intuitions or models for litigation and 
settlement. 

But residual idiosyncrasy or happenstance might not suffice to explain 
the cases in the 2010 injunction data set.  As a group, these cases bear many 
indicia of deliberately considered litigation projects.  For each of the 
subsets of forty actively opposed, eighty-two consented-to, and twenty-one 
otherwise-unopposed injunctions, the cases yielding these injunctions 
feature a median number of two asserted patents.  This fact might suggest 
that patentees were typically suing on the basis of a patent portfolio 
deliberately constructed for more effective enforcement.138  Even more 
suggestive, however, are figures for (1) the overall duration of the patent 
cases in which 2010 injunctions appeared and (2) the number of other cases 
in which asserted patents were similarly featured.   

Values for the overall duration of relevant patent-infringement cases 
were obtained by using Lex Machina’s numbers for the days to termination 
of district court patent cases.139  According to these numbers, the median 
length of suit associated with actively opposed injunctions was 1,097 days 
or about 3.0 years.  The median length for consented-to injunctions was 
506.5 days or about 1.4 years.  The median length for otherwise-unopposed 
injunctions was 499 days, also about 1.4 years.  A good part of the extra 
median length for actively opposed injunctions might reflect the fact that an 
appeal to the U.S. Court of Appeals to the Federal Circuit followed more 
than 80% (33 of 40) of the actively opposed injunctions whereas the rate of 
subsequent appeals was less than 5% (4 of 82) with consented-to 
injunctions and 0% (0 of 21) with otherwise-unopposed injunctions.   

Most notably, for purposes here all of the median lengths of suit—
whether for suits associated with actively opposed, consented-to, or 
otherwise-unopposed injunctions—are substantial.  Indeed, all of the 
medians exceed the fourteen-month average length of litigation reported by 
Colleen Chien for high-technology “sport of king suits” between publicly 

 

accompanying note 76.  See also Kesan & Ball, supra note 52, at 280 tbl.10 (finding that less than 
9% of cases filed in 1995, 1997, and 2000 resulted in permanent injunctions). 

138. Cf. Gideon Parchomovsky & R. Polk Wagner, Patent Portfolios, 154 U. PA. L. REV. 1, 5–
6 (2005) (contending that “[t]he true value of patents inheres not in their individual worth, but in 
their aggregation into a collection of related patents—a patent portfolio”). 

139. For purposes of measuring the overall duration of litigation, Lex Machina numbers for 
case duration are imperfect because termination of a district court patent case could reflect a 
transfer to another district, rather than a true end to a lawsuit.  But one might expect that the 
transfer rate for patent cases is relatively small in cases in which a district court has already issued 
an injunction—a prerequisite for the case appearing in the 2010 injunction data set.  Overall 
transfer rates, which presumably mainly reflect transfers relatively early in litigation, are already 
relatively small: Paul Janicke has reported that, in 2006 and 2007, overall transfer rates for patent 
cases were no more than about 8%.  Paul M. Janicke, Venue Transfers from the Eastern District of 
Texas: Case by Case or an Endemic Problem?, LANDSLIDE, Mar.–Apr. 2010, at 16, 18 tbls.2 & 3. 
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listed companies during the years 2000–2008.140  A fortiori, these medians 
exceed the roughly ten-month median lengths reported by Jay Kesan and 
Gwendolyn Ball for patent suits filed in 1995, 1997, and 2000.141  
Intriguingly, the roughly one-and-a-half year median lawsuit length 
associated with unopposed injunctions might suggest that, even when 
injunctions are unopposed, they tend to issue only after a substantial period 
in which discovery can occur,142 along with the potentially hundreds of 
thousands of dollars in costs that discovery can entail.143  Regardless of the 
validity of this suggestion, the relatively large median lawsuit lengths 
associated with actively opposed, consented-to, and otherwise-unopposed 
injunctions make clear that, despite the relative mundanity of their subject 
matter, the lawsuits associated with the 2010 injunctions were, generally 
speaking, relatively long lasting. 

Nor were the lawsuits associated with the 2010 injunctions typically 
isolated affairs.  At least one patent in each of these lawsuits tends to have 
been asserted in one or more additional suits.  In short, the patents asserted 
in association with the 2010 injunctions were commonly part of a broader 
campaign of patent enforcement.   

The 2010 injunction data set was expanded to include values for the 
number of “other-case assertions” for the most frequently litigated patent 
associated with each injunction.  These values were based on Lex 
Machina’s figures for the number of other cases in which patents were 
asserted.  The median numbers for such “other-case assertions” were then 
tabulated for the categories of actively opposed, consented-to, and 
otherwise-unopposed injunctions.  For all these subcategories, the median 

 

140. Chien, supra note 15, at 1593, 1605 (“Sport of king suits lasted 14.0 months on 
average.”).  At least in association with the 2010 injunction data set, median lawsuit lengths, 
rather than average lawsuit lengths, seem the better figures to use because the relevant standard 
deviations for lawsuit lengths are all more than 60% the size of the associated averages.  
Moreover, the average lawsuit lengths for actively opposed, consented-to, and otherwise-
unopposed injunctions, respectively, are all longer than the respective median lawsuit lengths.  
Thus, comparison to Chien’s figures of average lawsuit lengths for these subcategories of the 2010 
data set would only further emphasize the relatively large length of litigation associated with the 
2010 injunctions. 

141. Kesan & Ball, supra note 52, at 281–82 (reporting median lengths of 298 days, 299 days, 
and 295 days for patent-infringement lawsuits filed in 1995, 1997, and 2000, respectively). 

142. At least one attorney has suggested that one can expect fact discovery in a patent-
infringement lawsuit to conclude about one year after the case is filed, with a trial, if there is one, 
potentially occurring about a half a year later.  See Catherine Rajwani, Controlling Costs in Patent 
Litigation, 16 J. COM. BIOTECHNOLOGY  266, 267–68 tbl.1 (2010).  Because the median time to 
litigation in patent cases was about 2.5 years in 2010, PRICEWATERHOUSECOOPERS, supra note 
134, at 27 fig.7b, such time estimates might be overly optimistic.  But if we assume that delays 
from such a standard schedule are evenly distributed in time, one ends up with a time for 
conclusion of fact discovery—about 1.5 years or roughly 550 days—that corresponds 
approximately to the median lawsuit durations associated with consented-to or otherwise-
unopposed injunctions. 

143. See supra text accompanying notes 131–32. 
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number is nonzero, although the median number does decline as one moves 
from actively opposed injunctions to unopposed injunctions.  The median is 
three for actively opposed injunctions, two for consented-to injunctions, and 
one for otherwise-unopposed injunctions.  Though the relative sizes of these 
medians might be interesting in themselves,144 the crucial fact for present 
purposes is that all the medians are nonzero.  Hence, if the patent holders in 
question are committing “rational profit-maximizer error” in pursuing the 
observed lawsuits, there seems a substantial possibility that they are making 
this error repeatedly.   

C. Explaining Mundanity in the “Sport of Kings” 

This Article cannot hope to offer definitive theories of why the 
injunctions in the 2010 data set appear typically to be associated with 
seemingly modest stakes and relatively mundane, nineteenth-century-style 
technologies.  But the following subsections offer some conjectures, the 
first of which focuses on the possibility that stakes might be higher than 
they at first seem and the second of which suggests that, under certain 
circumstances, high stakes might promote, rather than discourage, 
settlement. 

 1. Patents’ Mittelstand?—Earlier sections have characterized the 
technologies associated with the 2010 patent-infringement injunctions as 
relatively mundane.  But perhaps many of these injunctions are more 
informatively characterized as targeting niche technologies of a less than 
maximally capital-intensive kind, technologies that a small or medium-
sized company might hope to dominate and popularize.  Although these 
“middling” technologies are unlikely to attract as much cash or even as 
much conscious attention as headline-grabbing high tech, they might, in the 
aggregate, make very substantial contributions to social welfare.  Perhaps 
more to the present point, these middling technologies might often offer 
ample opportunities for individuals and their associated businesses to 
become rich. 

Many small and medium-sized patent holders might hope to follow the 
example of Germany’s much lauded Mittelstand, an assortment of small- 
and medium-sized firms that tend to succeed by concentrating “on market 
niches, typically in staid-sounding areas such as mechanical engineering 

 

144. The fact that the median for actively opposed injunctions is larger than those for 
unopposed injunctions might suggest, consistent with Bayesian intuition, that, after observing a 
patent holder’s failure to come to terms with an accused infringer in one case, we should raise our 
estimate of the probability that the patent holder will file suit against others, the initial observation 
having suggested a tendency toward litigation that is likely greater than that for patent holders 
who have managed to obtain consented-to injunctions. 
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rather than sexy ones like software.”145  Patents could play an important role 
in supporting such enterprises by helping to insulate their technologies from 
easy imitation by multinational giants146 and by giving them a lever to hold 
back more similarly sized rivals who seek to occupy the same market niche. 

The Mittelstand explanation could help reconcile significant portions 
of the 2010 injunction data set with Part II’s rational profit-maximizer 
model.  Although many technologies targeted by 2010 injunctions might 
seem mundane and even unimportant, a number of these technologies 
appear directed to niche markets that patent owners might have reasonably 
believed to be highly valuable or at least to have high-value potential.  The 
relatively small size and peculiarity of such niche markets could make the 
prospective and even current values of products or processes within them 
especially difficult to assess, with the result that opposing parties are 
especially likely to disagree over the size of litigation stakes and thus to 
have special difficulty settling their disputes.  Further, patent-infringement 
litigation might have a particularly high “external value”147 for companies 
heavily invested in establishing or maintaining a tight hold on a market 
niche. For such companies, a well-advertised victory in litigation might be 
particularly useful in deterring potential competitors. 

There is anecdotal evidence to support the Mittelstand theory.  
Consider, for example, the previously mentioned lawsuit over caskets with 
memorabilia drawers.148  The company asserting the casket patents, 
Batesville Services Inc., is a very successful medium-sized firm149 that 
styles itself the “clear leader in the North American death care industry.”150  
For some time, Batesville has apparently been “North America’s largest 
provider of caskets and funeral products,” “command[ing] about 40 percent 
market share of a $1.5 billion industry.”151  Although a Forbes post wryly 

 

145. Mittel-management: Germany’s Midsized Companies Have a Lot to Teach the World, 
ECONOMIST Nov. 27, 2010, at 74, 74, available at http://www.economist.com/node/17572160 
(noting that “[t]he Mittelstand dominates the global market in an astonishing range of areas: 
printing presses . . . , license plates . . . , snuff . . . , shaving brushes . . . , flycatchers . . . , 
industrial chains . . . and high-pressure cleaners”). 

146. Cf. id. (noting that Mittelstand companies “focus on market niches”). 
147. See supra text accompanying notes 132–33. 
148. See supra text accompanying note 11. 
149. Cf. The Mighty Middle: Medium-Sized Firms Are the Unsung Heroes of America’s 

Economy, ECONOMIST Oct. 20, 2012, at 59, 59, available at http://www.economist.com/news- 
/business/21564893-medium-sized-firms-are-unsung-heroes-america%E2%80%99s-economy 
(“America has around 197,000 medium-sized firms, defined as those with annual revenues 
between $10m and $1 billion.”). 

150. Kimberly K. Ryan, Who We Are: Welcome to Batesville!, BATESVILLE, https://www.bates 
ville.com/who-we-are. 

151. Alexander Coolidge, Casket Maker Evolves into Major Manufacturer, USA TODAY, 
Dec. 30, 2012, 59, http://www.usatoday.com/story/money/business/2012/12/24/ hillenbrand-
casket-maker-expands-manufacturing/1789565/.  See Seth Lubove, Six Feet Under, FORBES 
(Oct. 31, 2005, 12:00 AM), http://www.forbes.com/forbes/2005/1031/137.html (“The dominant 
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described Batesville as “attribut[ing] its lethal success to high quality, great 
value and customer service,”152 Batesville has also used patents to defend 
its turf.  Batesville asserted its casket-with-memorabilia-drawer patents in at 
least four different district court suits in the four years from 2006 through 
2009.153  In 2010, Batesville asserted those patents before the International 
Trade Commission.154 

Other patent holders in the 2010 data set might likewise have either 
achieved or hoped for enough dominance of their own market niche to 
justify costly litigation to exclude rivals.  Coplaintiffs Flexiteek Americas, 
Inc. of Florida and Flexiteek International AS of Norway asserted a patent 
on technology that might seem utterly pedestrian: the technology basically 
amounts to a form of faux-teak flooring.155  Nevertheless, as of early 2014, 
Flexiteek International apparently had multiple distributors on all continents 
but Africa and Antarctica.156  This fact suggests that Flexiteek’s overall 
share of the world market for “synthetic teak” for yachts157 or other uses 
might be substantially more than the $1 to $2.5 million annual revenue 
estimated for Flexiteek Americas alone.158  One at least can imagine how 
Flexiteek might have convinced itself of the economic rationality of paying 
for patent enforcement that might solidify its hold on a potentially globe 
spanning, multimillion-dollar niche.  

Can such a story be told for the two patent suits in the 2010 data set 
that centered on a patent for a pet bath with a rotating ramp?159  This seems 
less likely.  True, the plaintiff in those cases, TriStar Metals, Inc., is 

 

player in the $1.4 billion-a-year U.S. market, Batesville has $650 million in annual sales, more 
than three times the amount of the number two rival . . . .”). 

152. Lubove, supra note 151 (emphasis added). 
153. Complaint and Demand for Jury Trial, Batesville Servs., Inc. v. Luquillo Funeral Home, 

No. 09-1908 (D.P.R. Sept. 9, 2009); Complaint and Demand for Jury Trial, Batesville Servs., Inc. 
v. S. Rain Casket & Funeral Supply, No. 2 09CV.257 (N.D. Ind. Aug. 25, 2009); Batesville 
Servs., Inc. v. Cochran Funeral Homes, Inc., No. 2:06-cv-0162 (N.D. Ga. Oct. 19, 2006); 
Complaint and Demand for Jury Trial, Batesville Servs., Inc. v. Covington Int’l, LLC, No. 1:06-
cv-0107TLS (N.D. Ind. Apr. 5, 2006). 

154. Certain Caskets, Inv. No. 337-TA-725, USITC Pub. 20426 (Dec. 13, 2010) (Final) 
(noting that an investigation was launched “based on a complaint filed by Batesville Services, 
Inc., of Batesville, IN” on June 8, 2010). 

155. See U.S. Patent No. 6,895,881 col. 1 ll. 11–25 (filed June 19, 2000) (issued May 24, 
2005) (describing a “shape conforming surface covering” that is “generally intended to imitate a 
type of deck made by teak, mahogany, oregon pine etc.”). 

156. Distributors, FLEXITEEK, http://www.flexiteek.com/distributors. 
157. Flexiteek—Products, FLEXITEEK, http://www.flexiteek.com/products (describing Flexi-

teek as “a synthetic teak panel” that is “sold as complete welded and waterproofed panels to boat 
manufacturers, boat yards or to the yacht owner”). 

158. Flexiteek Americas, MANTA, http://www.manta.com/c/mmlw944/flexiteek-americas 
(“[C]urrent estimates show this company has an annual revenue of $1 to $2.5 million and employs 
a staff of approximately 5 to 9.”). 

159. Tristar Metals, Inc. v. Groomer’s Best, Inc., No. 4:10-CV-508-Y (N.D. Tex. Sept. 27, 
2010); Tristar Metals, Inc. v. Edemco Dryers Inc., No. 4:10-cv-044-A (N.D. Tex. May 20, 2010). 
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currently estimated to have a far from trivial “annual revenue of $5 to $10 
million and [to] employ[] a staff of approximately 20 to 49.”160  But pet 
bathing stations are only one form of equipment that TriStar supplies.161  
Putting these facts together, one might question how TriStar could justify 
the cost of multiple patent lawsuits—even if pursued in a “[b]are-bones” 
manner162—to protect a market niche that seems likely to have accounted 
for only a fraction of an estimated $5 to $10 million in overall annual 
revenue.   

This might be an example of the exception proving the rule.  Notably, 
the durations of TriStar’s lawsuits fall well short of the median for the 
consented-to injunction category in which the TriStar lawsuits appear.  
Recall that the median lawsuit length for that category is 506.5 days.  
TriStar’s two cases lasted 69 days and 118 days, respectively.  
Consequently, difficulty explaining how TriStar could justify extended suit 
based on its pet bath patent can be overcome by observing that, as matters 
turned out, TriStar did not pursue very extended suits on that patent.  
TriStar’s patent-enforcement campaign might have been rationally geared 
toward a strategy of quick settlement that avoided high litigation costs.   

In short, attention to the more detailed litigation histories and business 
circumstances associated with 2010 injunctions might help reconcile a good 
part of their subject matter’s apparent mundanity with the expectations of a 
rational profit-maximizer theory for litigation and settlement.  There might 
be a patent law Mittelstand of niche companies that have good reason to 
pursue patent litigation with vigor despite stakes that are often mere 
shadows of the stakes in high-end pharmaceutical, smartphone, or 
semiconductor litigation.  In somewhat different ways, the Batesville, 
Flexiteek, and TriStar examples all suggest how this can be true. 

 2. Cases “Too Big to Litigate.”—The relative mundanity of the 2010 
injunction data set might be considered from a different angle.  Instead of 
focusing on what is there, we could focus on what is missing—both from 
that data set and from Part II’s rational profit-maximizer model.  In light of 
how damage awards of several hundred million dollars tend to dominate the 
news,163 the lack of any massive monetary awards in the data set is notable.  
This absence suggests another potential explanation for mundanity.  

 

160. Tri-Star Metals Inc., MANTA, http://www.manta.com/c/mm5lb7b/tri-star-metals-inc; see 
also About, TRISTAR VET, http://www.tristarvet.com/about/ (describing TriStar Vet as “a division 
of TriStar Metals” with “[a]bout 25 employees on our staff” whose “customers are small business 
owners just like us”). 

161. See Tri-Star Metals Inc., supra note 160 (describing TriStar as a member of multiple 
business categories, including “Commercial Cooking and Foodwarming Equipment”); About, 
supra note 160 (listing a variety of products, including sinks, tables, cabinets, cages, kennels, “Cat 
Condos,” “Work Islands,” and “Grooming Tubs”). 

162. Farrell & Merges, supra note 74, at 949. 
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Perhaps, instead of monotonically rising with stakes, the likelihood of 
protracted litigation can fall after a certain height of stakes is reached.  After 
a certain point, some technologies might be “too big to litigate” in the sense 
that a litigant might feel it simply risks too much if it litigates all the way to 
an adverse decision that could seriously disrupt an otherwise extremely 
profitable business.  In such cases, an alleged infringer might be particularly 
likely to settle before an actively opposed injunction is issued, with the 
terms of any money transfer being kept confidential to limit the 
encouragement of licensing demands by others. 

An alternative form of the “too big to litigate” explanation could 
derive from observation that, given the high costs of patent-infringement 
litigation, a rational profit-maximizer model might predict that virtually all 
cases should settle short of a permanent injunction’s issuing.  As discussed 
earlier, however, personal acrimony can prevent rational settlement of 
disputes.  High enough monetary stakes or high enough litigation costs 
associated with such stakes164 might commonly nudge parties “to ‘get over’ 
their hostility and distaste for bargaining.”165  At some point, indulgence in 
economic irrationality might simply be too costly to sustain. 

In short, for multiple reasons, there seems a possibility that the 
relationship between stakes and protracted litigation could often assume an 
inverted “U-shape.”  Initially as stakes rise, the probability of protracted 
litigation rises as the increased stakes overtake expected litigation costs and 
amplify differences in expectations about case outcomes.  Nevertheless, at 
some point as stakes continue to rise, the probability of especially 
protracted litigation actually begins to fall. 

Of course, this inverted U-shape is only a possibility.  The failure to 
see many high-stakes suits in the 2010 data set might largely be a quirk of 
that year plus a more general scarcity of high-value, cutting-edge 
technologies compared to low-value, mundane technologies or ornamental 
designs.  2010 preceded a wave of judgments in the “smartphone patent 
wars” that have featured claims of billion-dollar stakes and at least one 
proportionate money judgment.166  For a more authoritative sense of the 

 

163. See supra note 133 and accompanying text. 
164. See supra note 132 and accompanying text. 
165. Farnsworth, supra note 68, at 310. 
166. See Chris O’Brien, Apple and Samsung Make Opening Statements in Second Patent Case, 

L.A. TIMES, Apr. 1, 2014, http://www.latimes.com/business/technology/la-fi-tn-apple-and-
samsung-make-opening-statements-in-second-patent-case-20140401,0,3564352 
.story#axzz2zlbZpsd6 (noting that a jury had “awarded Apple $1 billion in its first patent trial 
against Samsung” and that, in the present case, “Apple is asking jurors to award more than $2 
billion”); Michael J. De La Merced, Did Google Really Lose on Its Original Motorola Deal?, 
DEALBOOK, N.Y. TIMES (Jan. 29, 2014, 6:32 PM), http://dealbook.nytimes.com/2014/01/29/did-
google-really-lose-on-its-original-motoroladeal/?_php=true&_type=blogs&smid=tw-share&_r=0 
(discussing Google’s payment of $12.5 billion to acquire Motorola Mobility and its associated 
patent rights). 
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technologies and monetary awards associated with patent-infringement 
injunctions, one should study enjoined technologies and associated 
monetary awards over a series of years. 

A further explanatory possibility is that the nineteenth-century feel and 
apparently limited-stakes nature of the 2010 injunction cases are effects of 
the Supreme Court’s 2006 decision in eBay Inc. v. MercExchange, L.L.C.167  
This decision can be understood to have effectively limited the availability 
of injunctions for many complex, multicomponent technologies that might 
be viewed as particularly characteristic of the twenty-first century.168  At 
least with the benefit of hindsight, the predictable result might be that 
injunctions have come to target mainly more mundane, nineteenth-century-
style technologies. 

This eBay-focused explanation can be viewed as consistent with a “too 
big to litigate” hypothesis.  Legal reforms, and new institutional 
arrangements might be alternate ways in which “too big to litigate” 
inclinations manifest themselves.  Once certain forms of innovation reach a 
particularly high level of value, traditionally accepted limitations of patent 
law’s private-enforcement regime—its unpredictability, high private costs, 
and liability to deviation from distributional equity169—might tend to 
become intolerable, with high stakes generating enough motivating force 
for changes, either to the patent regime itself or to its practical effects.  
Robert Merges has long chronicled how private-enforcement problems can 
drive private actors to generate patent pools or other arrangements that 
effectively soften the patent regime’s hard edges.170  The dominance of a 
patent Mittelstand among cases yielding patent-infringement injunctions 
might reflect a larger dynamic under which, in “inverse-Demsetzian” 

 

167. 547 U.S. 388 (2006) (proclaiming the applicability of a four-factor test to the question of 
whether a district court should issue a permanent injunction against patent infringement).  See 
generally Mark P. Gergen, John M. Golden & Henry E. Smith, The Supreme Court’s Accidental 
Revolution? The Test for Permanent Injunctions, 112 COLUM. L. REV. 203 (2012) (discussing 
wide-ranging effects of the eBay decision). 

168. See eBay, 547 U.S. at 396–97 (Kennedy, J., concurring) (“When the patented invention is 
but a small component of the product . . . and the threat of an injunction is employed simply for 
undue leverage in negotiations, legal damages may well be sufficient to compensate for the 
infringement and an injunction may not serve the public interest.”). 

169. Cf. Golden, supra note 119, at 587 (discussing commonly acknowledged drawbacks of 
private-enforcement regimes). 

170. See Robert P. Merges, A New Dynamism in the Public Domain, 71 U. CHI. L. REV. 183, 
185, 188 (2004) (describing private engagement in “Property-Preempting Investments” such as 
the Merck Gene Index, a “database of gene sequences corresponding to expressed human genes” 
made public by Merck Pharmaceuticals “to preempt the threat that patents would stall research 
projects that depended on gene sequence data” (internal quotation marks omitted)); Robert P. 
Merges, Contracting into Liability Rules: Intellectual Property Rights and Collective Rights 
Organizations, 84 CALIF. L. REV. 1293, 1340–42 (1996) (describing how patent pools can 
“regularize technology transactions” and effectively substitute “private liability rules” for public 
property rules). 
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fashion, certain forms of technology or innovative activity become so 
valuable that “it becomes economic” to engage in some form of de-
propertization that expands the room for work within an intellectual 
commons.171   

IV. Conclusion 

This Article’s study of 2010 patent-infringement injunctions identifies 
and explores a seeming anomaly—the relatively mundane, often nineteenth-
century-like feel of much of the subject matter that these injunctions target.  
The apparent modesty of the monetary stakes that many of these 
technologies implicate suggests limitations to any relationship between high 
stakes and protracted litigation.  In any event, the apparent nature of these 
technologies and their associated stakes indicates that patent law might play 
an underappreciated role in supporting exclusionary activity by Mittelstand-
like firms that focus on specific, sometimes idiosyncratic, and often non-
high-tech market niches.   

More generally, the prominence of “litigation in the middle” in the 
2010 injunction data set raises significant policy concerns.  First, in 
combination with the existence and nature of headline-garnering litigation, 
the existence and nature of “middling” litigation might indicate that our 
patent system has high-end and middling tiers that differ in terms of their 
characteristic technologies and stakes.  These distinctions might mean that 
the operations of these tiers merit separate analysis and perhaps even 
different legal treatment.  Second, the fact that a prominent technology area 
such as software is almost unrepresented in the 2010 injunction data set 
suggests that patent-infringement remedies might face serious limitations 
on their utility as levers for patent policy reform.  If injunctions directed at 
software innovation are exceedingly rare, further modification of the law of 
injunctions might have relatively little effect on how patent law promotes or 
impedes developments in software.   

More generally, the dominance of middling technologies in the 2010 
injunction data set raises intriguing possibilities.  Although the most 
culturally salient aspects of the patent system might be ones associated with 
the day’s most high-stakes and high-technology innovations, the results 
from the 2010 data set suggest that much of the work of the patent system 
might lie elsewhere.  As a nineteenth-century court suggested, a large part 
of the patent system’s work might lie not in the stimulation of “great epoch-
making discoveries” but instead in the fostering of “the indefinite 

 

171. Harold Demsetz, Toward a Theory of Property Rights, 57 AM. ECON. REV. 347 (1967), 
reprinted in FOUNDATIONS OF INTELLECTUAL PROPERTY 6, 9 (Robert P. Merges & Jane C. 
Ginsburg eds., 2006) (“I have argued that property rights arise when it becomes economic for 
those affected by externalities to internalize benefits and costs.”). 
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multiplication of . . . small inventions and improvements.”172  Even as the 
patent system reaches beyond its industrial and preindustrial roots, much of 
its subject matter might remain relatively humble, directed not so much at 
awe-inspiring forward strides but instead at more innocuous advances and 
the quiet, comparatively diffuse cumulation of social betterment. 

 

172. Crown Cork & Seal Co. v. Aluminum Stopper Co., 108 F. 845, 870 (4th Cir. 1901). 


