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Notes 

Bridging the Information Gap: The 
Department of Justice’s “Pattern or Practice” 
Suits and Community Organizations* 

I. Introduction 

When Jeffrey Thornton, a twenty-three-year-old African-American 
college student, observed Officer Michael Olsen responding to a fight on 
Sixth Street, he remarked on the officer’s conduct to his friend.1  Officer 
Olsen, who overheard Thornton, grabbed him and slammed his head into a 
police car, causing him to fall and strike his head on the ground.2  When 
surveillance footage revealed that Officer Olsen had filed a false report 
regarding the incident, he was suspended for sixty days.3  A grand jury 
indicted him, but the charges were later dropped.4 

Unfortunately, this misconduct cannot be dismissed as an isolated 
occurrence.5  Stories of police misconduct are common, and police brutality 
has been called “one of the most serious, enduring, and divisive human 
rights violations in the United States.”6  Scholars have recognized that it is 
not individual officers, but rather the police department as a whole, that is 
largely to blame.7  The exclusionary rule, civil rights litigation, criminal 

 

 * I’d like to extend my thanks to Professor Jennifer Laurin for her thoughtful guidance 
throughout the writing process and to the editors of the Texas Law Review for their excellent work 
editing this Note.  Finally, and most importantly, I want to thank my fiancé and my family for 
their tireless support, love, and encouragement. 

1. Jordan Smith, Naked City: APD Settles Thornton Suit, AUSTIN CHRON., June 25, 2004, 
http://www.austinchronicle.com/news/2004-06-25/217569/. 

2. Id. 
3. Id. 
4. Id. 
5. See generally Complaint, NAACP v. Austin Police Dep’t (Dep’t of Justice Civil Rights 

Div. filed June 27, 2012), available at http://texascivilrightsproject.org/docs/12/tcrp_ 
titleVIcompt120625.pdf (describing the Austin Police Department (APD)’s problematic use-of-
force policies and practices and requesting that the Department of Justice reopen its § 14141 
investigation into the APD). 

6. ALLYSON COLLINS, HUMAN RIGHTS WATCH, SHIELDED FROM JUSTICE: POLICE 

BRUTALITY AND ACCOUNTABILITY IN THE UNITED STATES 1 (1998); see also, e.g., Press 
Release, U.S. Dep’t of Justice, Former Police Officer Pleads Guilty in Danziger Bridge Case 
(Apr. 7, 2010), available at http://www.justice.gov/opa/pr/2010/April/10-crt-379.html (describing 
the unjustified shooting of six civilians by New Orleans Police Department officers on Danziger 
Bridge in the aftermath of Hurricane Katrina). 

7. See, e.g., Barbara E. Armacost, Organizational Culture and Police Misconduct, 72 GEO. 
WASH. L. REV. 453, 456 (2004) (arguing that “theoretical and empirical scholarship on policing 
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prosecution, and citizen oversight boards have all been suggested as ways 
to curb police misconduct.8  However, these solutions suffer from obstacles 
that make them less than successful as deterrents to police misconduct.9 

The Violent Crime Control and Law Enforcement Act of 1994, which 
gave the Department of Justice the authority to sue police departments that 
showed a “pattern or practice” of violating constitutional rights,10 has been 
hailed as a significant reform tool.11  The cause of action, codified at 
§ 14141, allows for broad structural changes in police departments and is 
particularly powerful given the significant role that organizational structure 
plays in police misconduct.12  However, it quickly became clear that 
§ 14141 had a serious flaw.13  The Department of Justice lacks the resources 
to gather information about police departments that are in need of 
intervention.14  Only by having essential information about police 
departments can the Department of Justice make informed decisions about 
which departments to investigate.15 

This information gap has led many scholars to call for mandatory-
reporting requirements for police departments.16  Until such requirements 
are in place, however, the Department of Justice must still continue to 
pursue § 14141 litigation.  Community advocacy groups are an overlooked 
potential resource to solve this information gap.  While the Department of 

 

strongly suggests that the police organization bears significant responsibility for police 
misbehavior”). 

8. See Samuel Walker, The New Paradigm of Police Accountability: The U.S. Justice 
Department “Pattern or Practice” Suits in Context, 22 ST. LOUIS U. PUB. L. REV. 3, 17–20, 22–
24 (2003) (describing these reform measures and their various drawbacks). 

9. Id. 
10. Violent Crime Control and Law Enforcement Act of 1994, Pub. L. No. 103-322, 

§ 210401, 108 Stat. 1796, 2071 (codified at 42 U.S.C. § 14141 (2006)). 
11. See Walker, supra note 8, at 51 (describing § 14141 as part of a “significant advance” in 

efforts to achieve police reform). 
12. See Rachel A. Harmon, Promoting Civil Rights Through Proactive Policing Reform, 62 

STAN. L. REV. 1, 8, 20 (2009) (describing § 14141 as advantageous because it affects 
organizational structures that have an enormous influence on police behaviors); Debra Livingston, 
Essay, Police Reform and the Department of Justice: An Essay on Accountability, 2 BUFF. CRIM. 
L. REV. 815, 815–17 (1999) (explaining the relief available under § 14141). 

13. See Harmon, supra note 12, at 27–36 (describing the lack-of-information problem that the 
Department of Justice faces). 

14. See Rachel Harmon, Limited Leverage: Federal Remedies and Policing Reform, 32 
ST. LOUIS U. PUB. L. REV. 33, 44 (2012) (listing the existence of 15,000 police departments 
across the country as a significant challenge to the Department of Justice’s ability to achieve 
national reform). 

15. See Harmon, supra note 12, at 5 (suggesting that without the data to make informed 
decisions, the Department of Justice “cannot set priorities intelligently”). 

16. See, e.g., Armacost, supra note 7, at 531–33 (arguing that Congress should require all 
police departments to engage in record keeping and reporting by making it a condition of federal 
grants to law enforcement agencies); Rachel A. Harmon, The Problem of Policing, 110 MICH. L. 
REV. 761, 815 (2012) (suggesting that the implementation of mandatory-reporting requirements is 
a necessary first step for effective § 14141 enforcement). 



HOLMES.FINAL.OC (DO NOT DELETE) 4/19/2014  9:55 PM 

2014] Bridging the Information Gap 1243 

Justice must handle 15,000 police departments,17 a local community group 
need only watch one.  By gathering information on a history of incidents in 
its local department and sending a report to the Department of Justice, the 
community group can provide the Department of Justice with the evidence 
it needs to justify an investigation.  This solution provides the Department 
of Justice with much-needed information by relying on resources already in 
place, i.e., community groups that already monitor police in order to bring 
§ 1983 claims or call for criminal prosecutions. 

The idea of using community groups to gather information to support a 
Department of Justice investigation is deceptively simple.  Both sides 
benefit from such an arrangement: the Department of Justice’s job is made 
easier by the availability of comprehensive reports, and the community 
groups benefit from the possibility, or reality, of a Department of Justice 
suit to reform their police department.  The Texas Civil Rights Project 
(TCRP)’s interaction with the Austin Police Department (APD) and the 
Department of Justice is a prime example of such a mutually beneficial 
relationship.  The TCRP utilized a Title VI complaint to provide evidence 
to the Department of Justice of a possible pattern of unconstitutional 
misconduct within the APD.18  In response, the Department of Justice 
initiated an investigation, which ended with a technical letter suggesting 
165 reforms, 161 of which the APD accepted.19 

While this example of success is promising, implementing such a 
strategy across the country may not be as feasible as it first appears.  
Several of the characteristics that enabled the TCRP to successfully 
implement this model of information gathering may not be widely present 
in every community and could be difficult to replicate on a large scale.20  
Moreover, even if these circumstances could be replicated, Title VI 
complaints can only provide a limited realm of information to the 
Department of Justice and miss important metrics that should be 
considered.21  

This Note will examine the feasibility and desirability of providing the 
Department of Justice with needed information by implementing a model of 
information gathering by community groups.  Part II of this Note will 

 

17. See BRIAN A. REAVES, U.S. DEP’T OF JUSTICE, BUREAU OF JUSTICE STATISTICS, 
NCJ233982, CENSUS OF STATE AND LOCAL LAW ENFORCEMENT AGENCIES, 2008, at 2 (2011), 
available at http://www.bjs.gov/index.cfm?ty=dcdetail&iid=249 (detailing the 12,501 local police 
departments and 3,063 sheriffs’ offices nationwide). 

18. See Complaint, supra note 5, at 1–2. 
19. Jordan Smith, APD Implements Suggested ‘Action Items,’ AUSTIN CHRON., Dec. 25, 

2009, http://www.austinchronicle.com/news/2009-12-25/931608/; Letter from Art Acevedo, 
Chief, Austin Police Dep’t, to Shanetta Y. Cutlar, Chief, Special Litig. Section, U.S. Dep’t of 
Justice Civil Rights Div. (Nov. 24, 2009) [hereinafter Acevedo Letter] (on file with author). 

20. See infra subpart IV(A). 
21. See infra subpart IV(B). 
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examine traditional remedies such as the exclusionary rule, § 1983 claims, 
criminal prosecution, and civilian oversight models, and explain the 
advantages that § 14141 has over these measures.  It will also detail the 
resources problem that the Department of Justice faces in pursuing § 14141 
litigation.  Part III will discuss using community groups to solve this 
problem and will discuss the TCRP and the APD as an example.  Finally, 
Part IV will critically examine the feasibility and desirability of recreating 
such an experiment. 

II. Remedying Police Misconduct 

During 2002, there were 26,556 citizen complaints to large local and 
state law enforcement agencies regarding police use of force.22  Of these 
complaints, approximately 2,100 of them were sustained, meaning 
sufficient evidence existed to support disciplinary action against the 
officer.23  These numbers indicate that police misconduct, even in the 
narrow field of excessive force, is not uncommon.  Of course, police 
misconduct includes much more than excessive use of force.24  Remedies 
for police misconduct have typically been broken up into two categories: 
remedies aimed at punishing the individual officer and remedies aimed at 
changing the organization. 

A. Remedies Aimed at the Individual 

1. Judicial Intervention: The Exclusionary Rule.—In Mapp v. Ohio,25 
the Supreme Court held that evidence obtained through a search or seizure 
that violated the Fourth Amendment had to be excluded from state court 
trials.26  While the exclusionary rule started out as a broad protection for 
defendants, recent exceptions to the rule have limited the applicability of 
the rule and its deterrent potential.27  Even without these exceptions, there 

 

22. MATTHEW J. HICKMAN, U.S. DEP’T OF JUSTICE, BUREAU OF JUSTICE STATISTICS, 
NCJ210296, CITIZEN COMPLAINTS ABOUT POLICE USE OF FORCE 1 (2006), available at http:// 
www.bjs.gov/content/pub/pdf/ccpuf.pdf. 

23. See id. (noting that 8% of 26,556 complaints were sustained). 
24. Kami Chavis Simmons, Cooperative Federalism and Police Reform: Using 

Congressional Spending Power to Promote Police Accountability, 62 ALA. L. REV. 351, 360–61 
(2011) (listing falsifying evidence, unconstitutional racial profiling, and perjury as just a few more 
examples of the scope of misconduct that occurs). 

25. 367 U.S. 643 (1961). 
26. Id. at 655. 
27. See Herring v. United States, 555 U.S. 135, 147–48 (2009) (holding that the exclusionary 

rule does not apply to constitutional violations resulting from police negligence); United States v. 
Leon, 468 U.S. 897, 922–25 (1984) (creating a “good faith” exception to the exclusionary rule 
where police seize evidence in reasonable reliance on a later-invalidated search warrant); Nix v. 
Williams, 467 U.S. 431, 440–48 (1984) (adopting the inevitable discovery doctrine as an 
exception to the exclusionary rule); cf. People v. Defore, 150 N.E. 585, 587 (N.Y. 1926) 
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are three main obstacles that limit the success of the exclusionary rule as a 
reform tool.  First, because the rule is only applied in adjudicated cases, it 
cannot be enforced routinely in every police interaction.28  Secondly, even 
when the rule is applied correctly, it only sets the constitutional minimum 
for what officers cannot do rather than setting best-practices standards for 
what they should be doing.29  This limits the amount of reform that can 
stem from application of the rule.  Finally, the rule is based on the 
assumption that officers will care if evidence is excluded.30  However, 
officers’ success in the department often depends not on the number of 
successful prosecutions but on the number of cases that are cleared by 
arrest.31  The legal exceptions to the rule and the practical limits on its 
deterrent power render the exclusionary rule a useful, but highly imperfect, 
method by which to achieve police reform. 

2. Private Civil Litigation: Section 1983 Claims.—One of the most 
common causes of action in cases involving police misconduct is 42 U.S.C. 
§ 1983.  The statute provides any private citizen a right of action against an 
individual who, under color of law, subjected the person to the deprivation 
of any right secured by the Constitution.32  Which standard a court uses to 
analyze a § 1983 claim depends on which constitutional right the court 
deems to have been violated: for example, an “objective reasonableness” 
standard applies to Fourth Amendment violations,33 while a “discriminatory 
purpose” standard applies to Fourteenth Amendment violations.34  These 
standards can be hard for a plaintiff to meet.35  In addition, qualified 

 

(Cardozo, J.) (“There has been no blinking the consequences.  The criminal is to go free because 
the constable has blundered.”), abrogated by Mapp v. Ohio, 367 U.S. 643 (1961). 

28. See Kami Chavis Simmons, The Politics of Policing: Ensuring Stakeholder Collaboration 
in the Federal Reform of Local Law Enforcement Agencies, 98 J. CRIM. L. & CRIMINOLOGY 489, 
498 (2008) (explaining that a court cannot apply the rule in the many cases that are never 
adjudicated before it). 

29. Harmon, supra note 16, at 777 (suggesting that constitutional floors, while helpful, should 
not be the gold standard of police reform). 

30. See Harmon, supra note 14, at 39 (observing that “excluding evidence cannot influence 
officers or departments uninterested in using illegally obtained evidence in a criminal 
prosecution”). 

31. See Christopher Slobogin, Why Liberals Should Chuck the Exclusionary Rule, 1999 U. 
ILL. L. REV. 363, 377 (arguing that the exclusionary rule punishes the prosecutor more than the 
police officer, who cares primarily about getting the arrest). 

32. 42 U.S.C. § 1983 (2006). 
33. Graham v. Connor, 490 U.S. 386, 388 (1989). 
34. Vill. of Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252, 265–66 (1977). 
35. More than one court has held that uttering a racial epithet does not form the basis for a 

§ 1983 claim because it does not show a discriminatory purpose.  See, e.g., Patton v. Przybylski, 
822 F.2d 697, 700 (7th Cir. 1987) (“Defamation is not a deprivation of liberty within the meaning 
of the due process clause.  No more is a derogatory racial epithet.” (citations omitted)); Wade v. 
Fisk, 575 N.Y.S.2d 394, 396 (App. Div. 1991) (“[A] racial epithet, no matter how abhorrent or 
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immunity, standing requirements, and municipal-liability standards can all 
pose insurmountable legal obstacles to a § 1983 plaintiff.36 

Unfortunately, even a successful § 1983 suit does not necessarily bring 
about the desired reform.  This is most often attributed to the fact that the 
individual officer who faced the suit is rarely the one who ends up paying 
the damages.37  The government normally handles the legal fees and 
indemnifies the officer against the judgment as long as the officer acted in 
good faith.38  There is no real connection between the bad act and the 
punishment, which directly undermines the deterrent effect of § 1983.39  
While theoretically municipalities that pay these damages will pass along 
the punishment to the department through new policies, often municipalities 
believe the litigation costs are simply a cost of doing business.40  Thus, even 
if a plaintiff can win a § 1983 case, there is little guarantee that the suit will 
deter future bad acts of the officer or the municipality. 

3. Criminal Prosecution.—State and federal criminal prosecutions of 
officers who engage in police misconduct face a variety of obstacles that 
limit both the number of prosecutions and the reform effect of those few 
prosecutions.  Prosecutions at both the state and federal level often fail 
because while the victims of police misconduct are not very sympathetic, 
the hardworking police defendants are.41  In addition, the “blue wall of 
silence” that describes fellow officers’ unwillingness to testify against the 
defendant often prevents prosecutors from developing a case.42  State 
prosecutors face the added difficulty of having worked closely with the 

 

reprehensible, cannot of itself form the basis for a 42 U.S.C. § 1983 claim.” (internal quotation 
marks omitted)). 

36. See, e.g., City of L.A. v. Lyons, 461 U.S. 95, 105–10 (1983) (finding that a police 
department’s chokehold policy did not pose a sufficiently real and immediate threat of future harm 
to the plaintiff and thus that the plaintiff lacked standing to pursue equitable relief); DeGraff v. 
Dist. of Columbia, 120 F.3d 298, 302 (D.C. Cir. 1997) (noting that qualified immunity protects an 
officer from liability unless a reasonable jury could find that the officer’s action was so contrary to 
the Constitution that no reasonable officer could have thought the action to be lawful); Harmon, 
supra note 12, at 9–10 (discussing the difficulties inherent in proving a municipal policy or 
custom and showing deliberate indifference on the part of supervisors); Marshall Miller, Note, 
Police Brutality, 17 YALE L. & POL’Y REV. 149, 155–56 (1998) (describing the difficulties in 
winning a § 1983 claim). 

37. Armacost, supra note 7, at 473. 
38. See id.; Miller, supra note 36, at 156. 
39. See JON L. WILLIAMS, OPERANT LEARNING: PROCEDURES FOR CHANGING BEHAVIOR 

154–55 (1973) (arguing that for “maximally effective” deterrence to occur, punishment must be 
given immediately after every incident of misconduct and it must be intense, such that it actually 
serves as punishment to the subject). 

40. Armacost, supra note 7, at 474–75. 
41. Harmon, supra note 12, at 9.  This is also a problem for § 1983 claims.  See Miller, supra 

note 36, at 155 (suggesting that it is difficult for juries to punish a hardworking cop). 
42. John V. Jacobi, Prosecuting Police Misconduct, 2000 WIS. L. REV. 789, 803. 
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officers they are now attempting to prosecute.43  While federal prosecutors 
do not face that particular difficulty, they run into an entirely different 
obstacle.  The Supreme Court in Screws v. United States44 interpreted 18 
U.S.C. § 52 to require prosecutors to prove that the defendant had the 
specific intent to deprive another of a clearly established federal right,45 
which is a particularly difficult standard to meet.46  These state and federal 
obstacles make criminal prosecutions both rare and largely unsuccessful.47 

While successful criminal prosecutions may have a stronger deterrent 
effect on the individual officer than the previous two remedies do, the cost 
of a criminal prosecution for the department as a whole is typically quite 
low.  Successful criminal prosecutions allow departments to shift the blame 
of police misconduct to one or two “bad apples” and thereby avoid any 
substantive, organizational reform.48  As organizational culture plays such a 
significant role in police misconduct, a reform effort that allows blame 
shifting away from the organization and to the individual does not fully 
address the realities of police misconduct.49 

4. Civilian Oversight Committees.—There are many models of civilian 
oversight of police activities, and each one has its own particular 
advantages and disadvantages.50  Two of the four models rely on civilians to 
conduct individual investigations into police misconduct, while a third 
relies on civilians to review past investigations into police misconduct.51  
The fourth model, often called the auditor model, is usually hailed as the 
most promising because of its focus on broader organizational changes 

 

43. Id. at 803–04; Walker, supra note 8, at 19. 
44. 325 U.S. 91 (1945). 
45. Id. at 93, 103, 107 (plurality opinion).  18 U.S.C. § 52, which Screws interpreted, is the 

criminal statute under which government agents are normally charged for unlawful misconduct.  
The current iteration of the statute is codified at 18 U.S.C. § 242 (2012). 

46. See COLLINS, supra note 6, at 94 (describing an interview with Richard Roberts, then-
chief of the Criminal Section of the Department of Justice Civil Rights Division, in which Roberts 
indicated that “federal civil rights prosecutions are difficult due to the requirement of proof of the 
accused officer’s ‘specific intent’ to deprive an individual of his or her civil rights as 
distinguished, for example, from an intent simply to assault an individual”). 

47. See id. at 93 & tbl.2 (finding that of the 10,129 civil rights complaints reviewed in 1996, 
the Civil Rights Division of the Department of Justice filed only 79 cases, of which only 22 were 
official misconduct cases); id. at 102–03 (stating that data from 1997 show that, of the cases 
prosecuted by the Civil Rights Division, law enforcement officers consisted of nearly all of the 
acquittals and just half of the indictments). 

48. See Harmon, supra note 14 (arguing that criminal convictions may reduce departmental 
blame by focusing on the individual who committed the act). 

49. See Armacost, supra note 7. 
50. For a detailed description of four common models of civilian oversight, see Stephen 

Clarke, Arrested Oversight: A Comparative Analysis and Case Study of How Civilian Oversight of 
the Police Should Function and How It Fails, 43 COLUM. J.L. & SOC. PROBS. 1, 11–19 (2009). 

51. Id. at 12–17. 
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rather than just individual investigations.52  In this model, a civilian auditor 
reviews all aspects of departmental policy and recommends changes.53  This 
model depends heavily, however, on the talent of the auditor at 
“maintain[ing] a reputation for fairness and impartiality.”54  While the level 
of authority differs, as a whole, civilian oversight boards lack any 
substantial ability to require reform.55  This, among other weaknesses in 
civilian oversight boards such as a lack of resources and contentious 
relationships with the police departments, means that what little say the 
boards do have does not tend to go very far towards reform.56 

B. Section 14141: Department of Justice “Pattern or Practice” Suits 

1. The Cause of Action.—Section 14141 was created to address some 
of the shortfalls of the above remedies.  After the Rodney King beating, 
riots, and failed prosecutions, Congress held a series of hearings and 
determined that the federal government was limited in its ability to address 
such misconduct.57  Existing case law at the time did not allow the 
government to litigate unconstitutional police practices.58  To address that 
gap, Congress enacted § 14141 as § 210401 of the Violent Crime Control 
and Law Enforcement Act of 1994, which gave the Department of Justice 
the ability to sue when “a pattern or practice of conduct by law enforcement 
officers . . . deprives persons of rights, privileges, or immunities secured or 
protected by the Constitution or laws of the United States.”59 

The Special Litigation Section of the Civil Rights Division of the 
Department of Justice is in charge of handling complaints, investigations, 
and suits based on § 14141.60  After receiving a complaint of a § 14141 
violation, the Special Litigation Section makes a determination of whether 
the allegations rise to the level of a possible pattern or practice of 

 

52. See id. at 17–18. 
53. Id. 
54. Id. at 18. 
55. Id. at 11. 
56. See Simmons, supra note 28, at 503–04; Walker, supra note 8, at 22–24. 
57. U.S. DEP’T OF JUSTICE, NCJ234458, TAKING STOCK: REPORT FROM THE 2010 

ROUNDTABLE ON THE STATE AND LOCAL LAW ENFORCEMENT POLICE PATTERN OR PRACTICE 

PROGRAM (42 USC § 14141) 1–2 (2011), available at https://ncjrs.gov/pdffiles1/nij/234458.pdf; 
see also Laurie L. Levenson, Police Corruption and New Models for Reform, 35 SUFFOLK U. L. 
REV. 1, 4–5 (2001) (stating that “[r]eforms instituted after the Rodney King case apparently had 
failed”). 

58. United States v. City of Phila., 644 F.2d 187, 193, 199, 201, 203 (3d Cir. 1980) (holding 
that the federal government had no implied authority to sue to enjoin unconstitutional police 
conduct). 

59. Violent Crime Control and Law Enforcement Act of 1994, Pub. L. No. 103-322, 
§ 210401, 108 Stat. 1796, 2071 (codified at 42 U.S.C. § 14141 (2006)); see also U.S. DEP’T OF 

JUSTICE, supra note 57. 
60. U.S. DEP’T OF JUSTICE, supra note 57, at 1–3; Simmons, supra note 28, at 493. 
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misconduct.61  If the answer is yes, the Special Litigation Section begins a 
formal investigation into the department.62  These investigations can last for 
a period of years and can end in several different ways.63  As of 2010, the 
Special Litigation Section had initiated “more than 50 investigations 
resulting in nine memorandums of agreement (MOA), two letter 
agreements, and eight consent decrees.  Of the total, eight investigations 
were closed after providing the jurisdiction with technical assistance,” 
fifteen were closed because allegations could not be sustained, and sixteen 
were ongoing.64 

2. The Comparative Advantages of § 14141.—Unlike the traditional 
remedies discussed above, § 14141 is devoted to organizational, rather than 
individual, reform efforts.  Thus, while the cause of action does have its 
own set of shortcomings, it is grounded in what has been termed the “new 
paradigm” of police reform.65  The new paradigm is characterized by the 
realization that accountability and organizational norms drive police 
conduct, and it is only by influencing these factors that substantive police 
reform can occur.66  This focus is the first, and most important, advantage 
of § 14141 over the other traditional methods of reform.67  Unlike the 
exclusionary rule, § 1983 liability, criminal prosecutions, and many civilian 
oversight boards, which focus on deterrence in individual cases, § 14141 
allows for changes both in the paper policies of the department as well as in 
the practical reality of how it completes tasks such as reporting, training, 
and supervision.68 

While the organizational focus of § 14141’s reform efforts is the most 
important advantage, there are other advantages.  Technical letters, consent 
decrees, and memoranda of agreement that result from § 14141 
investigations can help set national standards for reforms, thereby creating 
not just a minimum constitutional floor of acceptability but also a goal of 

 

61. U.S. DEP’T OF JUSTICE, supra note 57, at 3. 
62. Id. 
63. See id. 
64. Id. 
65. See Walker, supra note 8, at 6. 
66. See COLLINS, supra note 6, at 33, 45 (reporting that many of the problems identified in 

studies of police departments across the nation could be attributed to organizational culture); 
Walker, supra note 8, at 46 (“The new paradigm reaches deep into police organizations, shaping 
the on-the-street behavior of individual officers, and potentially changing the organizational 
culture of departments in a positive direction.”). 

67. See Armacost, supra note 7 (arguing that “current remedies are inadequate to the extent 
that they ignore or undervalue institutional and organizational factors”). 

68. See Harmon, supra note 12, at 20 (describing the advantages of § 14141 over other, 
traditional methods of reform). 
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best practices.69  These letters and agreements can address practices within 
a department that are not necessarily unconstitutional and encourage reform 
in areas that traditional reforms cannot reach.70  In addition, the Department 
of Justice has far more sway than an individual plaintiff does in driving 
cooperation and settlement with the police department.71  Thus, the 
Department of Justice rarely faces the prospect of having to actually prove a 
pattern or practice before a jury.72  Finally, § 14141 gives police 
departments the chance to save political capital in the community.  A police 
department that willingly invites the Department of Justice to visit can 
argue to the community that it is dedicated to becoming a better, more 
professional police force.73  This is not the case with a § 1983 claim or 
criminal prosecution, in which the police department is on the defensive 
and in which room for cooperation is not as great or public. 

The comparative advantages of § 14141 can be summed up in one 
broad stroke: § 14141 has a much broader reach in terms of what practices 
it can affect.  It can reach organizational, and not just individual, practices, 
and it can reach constitutional, but poorly thought out and intrusive, 
practices.  It can also reach departments that would not be amenable to the 
power of one plaintiff or prosecution but would respond to a public 
investigation by the more powerful Department of Justice.  These unique 
benefits of § 14141 make it all the more important to determine ways to 
minimize the shortcomings of § 14141. 

3. The Shortcomings of § 14141.—Unfortunately, there are a few 
problems that plague the enforcement of § 14141.  The first is that § 14141, 
similar to § 1983 municipal liability claims and other pattern or practice 
civil rights litigation statutes, requires proof of a pattern or practice of 
violations.74  While the Department of Justice rarely has to present a 
§ 14141 case in court due to the pressure it can bring to bear on 

 

69. See Livingston, supra note 12, at 843 (suggesting that the Department of Justice’s 
enforcement of § 14141 may promote the establishment of national standards regarding the 
responsibilities of police managers). 

70. See Harmon, supra note 16, at 776–81 (criticizing constitutionally based police reforms 
because they allow policies that, while constitutional, are still disruptive and intrusive to citizens’ 
rights). 

71. See U.S. DEP’T OF JUSTICE, supra note 57, at 3 (noting that as of 2010, only one 
department out of more than fifty refused to cooperate with the Department of Justice 
investigation); Miller, supra note 36, at 187 (explaining that the Department of Justice operates 
from a “position of strength” in § 14141 investigations and settlements). 

72. See U.S. DEP’T OF JUSTICE, supra note 57, at 3, app. B at 19–20 (chronicling the various 
outcomes of the investigations and noting that only a few ended in closure without some action by 
the Department of Justice and only one resulted in “contested litigation”). 

73. See id. at 2 (reporting that several police chiefs shared the sentiment, expressed by one 
police chief, that “[a] tremendous amount of good came out of the process, generating tremendous 
confidence in the police department by the community”). 

74. See, e.g., 42 U.S.C. §§ 1971(e), 2000a-5 (2006); Miller, supra note 36, at 166. 
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departments,75 the threat of suit must still be viable.  This means the 
Department of Justice should only intervene when there is a strong case to 
be made for a pattern of violations.  Unfortunately, it may not be easy for 
the Department of Justice to determine if facts facially meet the pattern or 
practice requirement, in part because it is not always clear whether 
individual instances of police conduct rise to the level of being 
unconstitutional misconduct.76 

It is not entirely clear what proving a § 14141 pattern requires, but if it 
is something similar to the custom of misconduct that must be proved for 
municipal liability under § 1983,77 then the Department of Justice faces a 
difficult burden indeed.  If proving a pattern in the § 14141 context is more 
like proving a pattern in a Title VII or Fair Housing Act claim,78 then the 
burden, while perhaps a little easier to meet than the § 1983 custom burden, 
is still a significant challenge requiring a wealth of proof.  In International 
Brotherhood of Teamsters v. United States,79 the Supreme Court indicated 
that the pattern or practice requirement of Title VII required the government 
to prove “more than the mere occurrence of isolated . . . or sporadic 
discriminatory acts.  It had to establish . . . that racial discrimination was the 
company’s standard operating procedure—the regular rather than the 
unusual practice.”80  While this standard seems straightforward, courts have 
struggled to consistently apply it, and several circuits have emphasized that 
there is no consistent threshold of discrimination, acknowledging instead 
that “[e]ach case must turn on its own facts.”81  This means that it is 
difficult for the Department of Justice to know which set of facts would 
uphold a finding of a pattern of misconduct. 

Besides the difficulty of knowing what set of unconstitutional 
misconduct instances will satisfy the pattern requirement of § 14141, the 
Department of Justice faces the added difficulty of knowing whether 
individual instances of seeming police misconduct even rise to the level of 
unconstitutional acts.  Instances of force might satisfy the Fourth 
Amendment requirement of being “objectively reasonable” and therefore 

 

75. See U.S. DEP’T OF JUSTICE, supra note 57, at 3. 
76. See id. at 3, app. B at 19–20 (demonstrating that as of 2010, only one investigation had 

resulted in litigation, although some investigations were still ongoing at that time). 
77. See, e.g., Thelma D. ex rel Delores A. v. Bd. of Educ., 934 F.2d 929, 932–33 (8th Cir. 

1991) (requiring a showing of a “continuing, widespread, persistent pattern of unconstitutional 
misconduct by the governmental entity’s employees”). 

78. See Int’l Bhd. of Teamsters v. United States, 431 U.S. 324, 336 (1977) (setting out the 
standard for proving a pattern or practice in the Title VII context). 

79. 431 U.S. 324 (1977). 
80. Id. at 336. 
81. United States v. W. Peachtree Tenth Corp., 437 F.2d 221, 227 (5th Cir. 1971); see also, 

e.g., United States v. Balistrieri, 981 F.2d 916, 929–30 (7th Cir. 1992) (comparing two conflicting 
cases decided under the International Brotherhood of Teamsters standard and observing that “a 
finding of pattern is a factual finding, and each case must stand on its own facts”). 
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fail to provide the Department of Justice with an unconstitutional act to add 
to its proof of a pattern or practice.82  Thus, the Department of Justice may 
face incidents that appear to suggest a problem in the police department but 
perhaps do not on their face suggest a constitutional problem. 

These issues with proving a violation under § 14141 mean that the 
Department of Justice needs convincing facts upon which to justify 
investigations and settlements.  Unfortunately, this leads to two other 
shortcomings of § 14141: a lack of resources and a lack of information.  
The Special Litigation Section of the Civil Rights Division of the 
Department of Justice is the only entity with the power to bring suit under 
§ 14141.83  It is an entity with an extremely limited number of attorneys and 
a limited amount of monetary and political resources, leading to a finite 
number of § 14141 investigations.84  Similarly, it means that the 
Department of Justice will be unable to go back to a department it already 
investigated, even if that department relapses.85 

Related to the problem of limited resources is the problem of a lack of 
coherent information about which police departments need intervention.  
The limited number of attorneys means that the Department of Justice only 
has so much time to devote to gathering information on the thousands of 
police departments that exist across the nation.86  In addition, the lack of a 
federal mandatory-reporting requirement for police stations and the 
existence of state statutes that prevent public access to data regarding police 
misconduct means that the Department of Justice has few official channels 
to turn to in order to gather data upon which to make investigation 

 

82. See Graham v. Connor, 490 U.S. 386, 397 (1989) (recognizing that the standard for a 
Fourth Amendment violation is whether an officer’s actions were objectively reasonable and 
affirming that an officer’s evil intent will not make an objectively reasonable use of force 
unconstitutional). 

83. The Omnibus Crime Control Act of 1991 included a provision for private enforcement of 
§ 14141, see H.R. REP. NO. 102-242, pt. 1, at 24 (1991), but the bill died under a filibuster, see 
Joan Biskupic, Crime Measure Is a Casualty of Partisan Skirmishing, 49 CONG. Q. WKLY. REP. 
3528, 3528 (1991), and the later version that was passed in 1994 under the name Violent Crime 
Control and Law Enforcement Act eliminated the private right of enforcement, see Violent Crime 
Control and Law Enforcement Act of 1994, Pub. L. No. 103-322, § 210401, 108 Stat. 1796, 2071 
(codified at 42 U.S.C. § 14141 (2006)). 

84. See Jacobi, supra note 42, at 834–35 (describing the limited resources of the Civil Rights 
Division and the department’s susceptibility to use as a tool for politicized enforcement). 

85. Samuel Walker, Institutionalizing Police Accountability Reforms: The Problem of Making 
Police Reforms Endure, 32 ST. LOUIS U. PUB. L. REV. 57, 64–65 (2012) (describing relapses in 
departments that were already under consent decrees with the Department of Justice). 

86. See REAVES, supra note 17; see also Harmon, supra note 12, at 21 (stating that “[t]he 
Special Litigation Section has fewer than forty attorneys to detect potential targets, investigate and 
sue departments, and monitor compliance in past cases, and many of these attorneys work on other 
civil rights programs”). 
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decisions.87  Thus, it often chooses where to intervene based on where the 
biggest news story happens to occur.88 

This method is neither the most efficient nor the most rational method 
by which to choose which departments to investigate.  One horrible 
incident, while certainly a tragedy, still might not indicate a pattern of 
unconstitutional behavior.  A more comprehensive look at incidents over a 
period of time in a police department is much more revealing of whether an 
unconstitutional pattern might exist and allows the Department of Justice to 
make more informed decisions about where to intervene.89  Scholars have 
consistently cited this lack of information as a justification for mandatory-
reporting requirements for police departments.90  This focus on mandatory-
reporting requirements, however, ignores the shortcomings of such a 
scheme and limits the attention given to other possible solutions to the 
information gap. 

III. Bridging the Information Gap 

A. Information from the Ground 

When discussing solutions to the absence of comprehensive 
information, scholars tend to quickly dismiss, or fail to mention, the 
possibility of assistance from community actors.91  This failure is 
particularly interesting in light of the fact that arguments for community-
actor involvement in the § 14141 process once the Department of Justice 
investigation begins abound.92  The inclusion of community groups in the 

 

87. See Harmon, supra note 16, at 808, 815. 
88. Cf. William A. Geller & Hans Toch, Understanding and Controlling Police Abuse of 

Force, in POLICE VIOLENCE: UNDERSTANDING AND CONTROLLING POLICE ABUSE OF FORCE 
292, 321 (William A. Geller & Hans Toch eds., 1996) (calling for a national misconduct reporting 
system to promote federal civil rights intervention “in cases other than the headline grabbers”). 

89. See Armacost, supra note 7, at 532 (indicating the need for a shift in focus from analyzing 
“isolated incidents” to concentrating on “high incidence[s] of violent episodes, patterns of 
misconduct . . . , multiple police shootings, or other significant deviations from the norm”). 

90. See, e.g., id. (claiming that mandatory reporting would facilitate the comparison of trends 
in order to discern “how departments stack up against each other and how they function over 
time” and concluding that this would ensure that the Department of Justice does not intervene only 
in high-profile cases); Harmon, supra note 12, at 29 (asserting that mandatory data collection and 
reporting would “provide a meaningful basis for allocating resources” and allow the Department 
of Justice to intervene more efficiently than its current, “purely responsive” strategy). 

91. See, e.g., Armacost, supra note 7, at 533 (dismissing outside agencies’ ability to “collect 
and analyze information” because it “may lead police officers to be defensive and 
uncooperative”); Harmon, supra note 16 (mentioning only mandatory-reporting requirements as 
the solution that could “easily be carried out” to create more data to regulate the police); Harmon, 
supra note 12, at 29–36 (arguing that generating a prioritized list of bad departments in need of 
reform is “possible only with mandatory data collection and reporting”). 

92. See U.S. DEP’T OF JUSTICE, supra note 57, at 4 (noting suggestions from police chiefs that 
community organizations should be involved in the consent-decree process); Brandon Garrett, 
Remedying Racial Profiling, 33 COLUM. HUM. RTS. L. REV. 41, 101–02, 105 (2001) (critiquing 
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consent-decree-negotiation process certainly makes sense.  After all, it is 
the community that is most affected by police conduct, and it is that same 
community that is left with ensuring accountability once the Department of 
Justice leaves.93  Involving community groups in crafting reforms also 
resonates with the philosophy of community policing, which values 
“cooperation between police officers and citizens with respect to crime 
prevention, problem solving, and easing police-community tensions.”94  
The inclusion of these groups also increases the legitimacy of the process in 
the community.95 

These rationales certainly explain why many have advocated for the 
inclusion of community groups in the consent-decree process.  Given that 
these rationales also hold true for the value of community-group 
involvement earlier in the process, it is surprising that few have advocated 
for such early involvement.  In 2010, the Department of Justice Civil Rights 
Division and Office of Justice Programs hosted a roundtable and asked 
participants to consider that very proposition.96  In the background briefing 
paper that was distributed before the roundtable, the Department of Justice 
asked participants to consider, “What, if any role should local labor 
organizations, local advocacy organizations and community groups have in 
determining where and how § 14141 litigation is initiated?”97  Despite 
asking the question, it seems the roundtable never actually discussed an 
answer.  The report published after the roundtable makes no mention of any 

 

typical consent decrees for failing to secure community involvement); Livingston, supra note 12, 
at 852 (lamenting that the first two consent decrees negotiated under § 14141 evinced “little . . . 
that would signal any commitment” to the philosophy of community policing embraced by the 
Clinton Administration); Kami Chavis Simmons, New Governance and the “New Paradigm” of 
Police Accountability: A Democratic Approach to Police Reform, 59 CATH. U. L. REV. 373, 408–
10, 416–17, 419, 425 (2010) [hereinafter Simmons, New Governance] (arguing that community 
members should take part in the design and implementation of policies that affect them and 
criticizing § 14141’s top-down approach to police reform); Simmons, supra note 28, at 494, 520 
(encouraging the inclusion of community members and rank-and-file officers in the negotiation 
process of § 14141 litigation); Miller, supra note 36, at 178 (warning communities to be “vigilant” 
so that consent decrees are not entered without the presence and participation of advocacy groups, 
affected communities, and individual victims). 

93. See Garrett, supra note 92, at 101, 105 (highlighting that the Department of Justice rarely 
attends the meetings negotiated for during the settlement process once the decree has been issued 
and insisting that “[r]emedies cannot remain stable where local groups are excluded”). 

94. Simmons, supra note 28, at 527. 
95. See Simmons, New Governance, supra note 92, at 408 (arguing that insular police 

institutions and reform processes can “threaten[] the political legitimacy of police reform because 
[they] lack[] transparency and citizen involvement”). 

96. CIVIL RIGHTS DIV. & OFFICE OF JUSTICE PROGRAMS, U.S. DEP’T OF JUSTICE, 
ROUNDTABLE ON STATE AND LOCAL LAW ENFORCEMENT POLICE PATTERN OR PRACTICE 

PROGRAM, 42 USC § 14141: BACKGROUND BRIEFING PAPER 6 (2010). 
97. Id. 
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discussion of the role of community groups in initiating Department of 
Justice investigations.98 

One way to answer that question, and simultaneously assist in 
remedying the Department of Justice’s lack of information on police 
departments, is to suggest that community advocacy groups assist in 
initiating § 14141 litigation by providing comprehensive data on their 
police departments to the Department of Justice.  Local advocacy groups 
can gather information on police misconduct, such as the number of 
excessive-force incidents, police shootings, misconduct complaints, and 
civil lawsuits against the department, over a significant period of time.99  
They can combine this information with contextual data about the 
community, including crime rates, average household incomes, and 
population statistics.100  This extensive and comprehensive combination of 
data will make it more readily apparent whether a pattern or practice of 
police misconduct might exist than if one were to look at only one police-
misconduct incident. 

Instead of just sending this information in the form of a typical citizen 
complaint, community groups can utilize Title VI as a means of demanding 
attention.  Title VI, which prohibits “any program or activity receiving 
Federal financial assistance” from discriminating on the basis of race, color, 
or national origin,101 works well in the context of police reform because 
almost all local law enforcement agencies receive federal funds.102  Title VI 
authorizes federal agencies to enact “rules [and] regulations” intended to 
achieve the goals of the statute,103 and the Department of Justice has done 
just that by enacting regulations that allow a Title VI disparate-impact 
claim.104  This is an extension of the statute, which only authorizes a 
disparate-treatment theory of liability.105  Disparate impact allows a federal 

 

98. See U.S. DEP’T OF JUSTICE, supra note 57, at 4–5 (summarizing suggestions for 
improving the § 14141 litigation process that participants raised during the roundtable). 

99. See Harmon, supra note 12, at 28 (describing these metrics as ones necessary for a 
comprehensive look at which departments need intervention the most). 

100. See id. 
101. 42 U.S.C. § 2000d (2006). 
102. See Grants by State, COMMUNITY ORIENTED POLICE SERVICES, http://www.cops.usdoj 

.gov/Default.asp?Item=1082 (last updated July 31, 2008) (providing reports on every state and 
every department that has received federal grant assistance). 

103. 42 U.S.C. § 2000d-1. 
104. 28 C.F.R. § 42.104(b)(2) (2013) (providing that a recipient of federal funding “may not, 

directly or through contractual or other arrangements, utilize criteria or methods of administration 
which have the effect of subjecting individuals to discrimination . . . or have the effect of 
defeating or substantially impairing accomplishment of the objectives of the program as respects 
individuals of [a protected class]”). 

105. See Alexander v. Sandoval, 532 U.S. 275, 280, 293 (2001) (acknowledging that § 601 of 
Title VI (42 U.S.C. § 2000d) prohibits only intentional discrimination and declining to recognize a 
private right of action to enforce the disparate-impact regulations promulgated under § 602 (42 
U.S.C. § 2000d-1)). 
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agency to examine a department’s policies to determine if they have the 
effect of discriminating instead of the stricter standard of whether 
policymakers had the intent to discriminate.106  This theory, which requires 
different, and arguably lesser, proof than that required to, for example, find 
intentional discrimination under the Equal Protection Clause, allows the 
Department of Justice to intervene in situations that might not on their face 
rise to a violation of § 14141 but still indicate discrimination.107 

This means that Title VI, which also allows for equitable relief against 
a police department as a whole, is often profitably leveraged alongside 
§ 14141 in complaints to the Department of Justice.108  After all, the type of 
evidence needed to support a Title VI complaint might appear more readily 
from statistics and individual stories than would the type of evidence 
required to support a § 14141 complaint.109  Statistics do not necessarily 
reveal whether the activity in question was unconstitutional.  Statistics can, 
however, reveal whether the activity in question had a disproportionate 
impact on a group.110  By utilizing both Title VI and § 14141, a community 
organization can present a complaint that, on its face, appears to plausibly 
implicate the Department of Justice’s enforcement obligations and justify 
further investigation. 

This type of Title VI complaint can, arguably more than a complaint 
based solely on § 14141, justify the opening of a file on a particular 
department because it has made a facially valid case for intervention.111  
Once the file is open, the Department of Justice can then investigate in 
order to determine whether a department is likely to have a pattern or 
practice of unconstitutional conduct.  This strategy of utilizing community 
groups to put together comprehensive data is useful regardless of how many 
community groups participate.  The Department of Justice can use the 
information from one community group to much more intelligently evaluate 
that particular police department’s need for intervention than if the decision 
were based on one news story.  However, if more community groups did 

 

106. See id. at 280–82 (discussing disparate-treatment and disparate-impact theories of 
liability under Title VI); Guardians Ass’n v. Civil Serv. Comm’n, 463 U.S. 582, 607 (1983) 
(White, J.) (distinguishing “intentional” and “unintentional” violations of Title VI); CIVIL RIGHTS 

DIV., U.S. DEP’T OF JUSTICE, TITLE VI LEGAL MANUAL 42 (2001), available at 
http://www.justice.gov/crt/about/cor/coord/vimanual.pdf (defining discriminatory conduct in 
terms of disparate treatment and disparate impact). 

107. See supra section II(B)(3) (describing the difficulties of proving a pattern or practice of 
unconstitutional conduct). 

108. Mary D. Fan, Panopticism for Police: Structural Reform Bargaining and Police 
Regulation by Data-Driven Surveillance, 87 WASH. L. REV. 93, 110–12 (2012). 

109. See Ricci v. DeStefano, 557 U.S. 557, 587 (2009) (explaining that “a prima facie case of 
disparate-impact liability” is “essentially[] a threshold showing of a significant statistical 
disparity”). 

110. See id. at 579 (recognizing that the respondent undertook its impermissible action on the 
basis of statistics that demonstrated a disparate racial impact). 
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provide information to the Department of Justice, then a comparison of 
departments across similar metrics could occur. 

The simplicity of this solution to the information gap faced by the 
Department of Justice is perhaps its greatest asset.  Local advocacy groups 
are often already involved in gathering the type of information that the 
Department of Justice would need to determine whether cause exists for an 
investigation.112  Utilizing these groups to provide information to the 
Department of Justice relies on the close relationship that these groups have 
to the local police department and avoids some of the pitfalls that would 
accompany a scheme based solely on mandatory reporting. 

B. Comparative Advantages 

1. A Closer Relationship.—While it is seemingly obvious that 
community groups have a much closer relationship to both the community 
and the police department, it is this connection that gives community 
groups the ability and the incentive to gather more information about a 
department than the Department of Justice can at a distance.113  This closer 
relationship gives the community group three advantages in the context of 
information gathering.  First, because that community is often the sole focus 
of the group, the group has much greater resources and time to spend on its 
police department.  Second, the connection to the community often leads 
members of the community to seek out the group to discuss incidents of 
misconduct.114  This lessens the amount of work that a community group 
has to do to gather information.  Much of the information comes to it.  
Finally, this connection lends legitimacy to the community group’s 
complaint to the Department of Justice.  The complaint is not just coming 
from one individual but rather from a community organization that watches 
the department and collects not one, but many, incidents of misconduct.115 

 

111. See supra notes 101–07 and accompanying text. 
112. See, e.g., Civil Rights, TEX. CIV. RTS. PROJECT, http://www.texascivilrightsproject.org/ 

programs-and-services/civil-rights/ (describing multiple suits brought by TCRP against police 
departments on behalf of individuals).  The information gained from these individual suits could 
be put together to form the basis of a Title VI and § 14141 complaint to the Department of Justice. 

113. Cf. Michael Grinthal, Power With: Practice Models for Social Justice Lawyering, 15 U. 
PA. J.L. & SOC. CHANGE 25, 44 (2011) (“Lawyers, like community leaders, fundamentally need to 
be in relationships with others, and the extent, strength, and deliberateness of our relationships 
define our power.” (emphasis omitted)). 

114. See id. at 41 (noting that “[t]he [legal-services] lawyer is the first to see changes in the 
local community . . . in the pattern of clients coming through the door”). 

115. See id. at 41–42 (describing experienced community-organization lawyers as people who 
have had repeated interactions with institutions and thus know the actions, values, and procedures 
of those institutions).  The same could be said of community groups who, through repeated 
interactions with a police department, gather information on multiple incidents of misconduct.  
See, e.g., Complaint, supra note 5, at 2–16 (chronicling the long history of police misconduct in 
Austin). 
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Similarly, the community groups often have a closer relationship with 
the police department.  While the relationship between the community 
organization and the police department is not always friendly, it still yields 
information.116  The group can follow changes in policies and talk to the 
department about the effects of those policies.117  In addition, the 
community group has a closer vantage point from which to monitor 
misconduct.  Even if community members do not bring cases to the group, 
the group, by monitoring the police and the local news, can learn about 
incidents that the Department of Justice might never hear about. 

Finally, these community groups also have greater incentives to 
closely monitor their individual police department than does the 
Department of Justice.  Certainly, the Department of Justice wants to 
eliminate patterns or practices of unconstitutional conduct by police 
departments.118  With 15,000 law enforcement agencies to monitor,119 
however, the Department of Justice does not have any particular incentive 
to focus on one department more than another.  This is in contrast to a 
community group, which has only a few departments to monitor, depending 
on the reach of the organization.  These are the departments whose policies 
impact the community members.120  They are the “direct beneficiaries of the 
police department’s services” and have a great interest in making sure that 
the department is acting in a constitutional manner.121  This means that 
these community groups have fewer departments to monitor and greater 
incentive to do so. 

The close relationship between the community group, the community, 
and the police department helps explain why community groups have the 
time, resources, and incentives to more closely follow and catalog police 
misconduct than does the Department of Justice.  These factors also help 
illuminate some of the benefits that using community organizations to 
bridge the information gap has over using mandatory self-reporting by 
police departments. 

2. A Limited Reliance on Mandatory Self-Reporting.—Mandatory-
reporting requirements are often suggested as the solution to the 

 

116. See Armacost, supra note 7, at 532–33 (affirming the value of external collection of data 
on police misconduct but recognizing that the “potentially adversarial framework” of litigation 
may provoke police resistance to such efforts). 

117. See Simmons, supra note 28, at 525 (remarking that local community groups often lobby 
for reform in police-department policies). 

118. See Conduct of Law Enforcement Agencies, Civil Rights Division, Special Litigation, 
U.S. DEP’T OF JUST., http://www.justice.gov/crt/about/spl/police.php (describing the work of the 
Special Litigation Section of the Civil Rights Division). 

119. REAVES, supra note 17. 
120. Simmons, supra note 28, at 525. 
121. Id. 
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information gap,122 and they are a noble, and probably necessary, goal of 
police reform.  These requirements would most likely fit under current law, 
which authorizes the Department of Justice to “recommend[] national 
standards for data collection, and to collect and analyze statistical 
information about the operation of the justice system.”123  However, 
participation in current surveys of police departments is voluntary, and 
current surveys fail to identify many of the metrics that would be necessary 
to measure the existence of a pattern or practice of misconduct.124  A 
mandatory-reporting requirement envisions surveys that are both mandatory 
and more comprehensive.125  This would likely require a standardized 
system of creating police reports and tracking misconduct within each 
department so that the departments would be able to comply with the 
requirements.126  The ability to fulfill these requirements would, of course, 
turn on each department’s resources and would tend to be more easily 
implemented in larger departments.127 

The advantage of these requirements is that they would create a 
nationwide database of important metrics on police conduct rather than just 
developing information one community at a time.128  With full, mandated 
reporting, a comparison of departments’ conduct would be possible, as 
would a comparison of the long-term effects of police reform.129  In 
addition, it would provide a measure of accountability for departments that 
know that the Department of Justice is watching them through the 
database.130  Imposing similar requirements in other contexts is not 
unheard-of and implies that imposing these requirements in the police 
context is achievable.131 

 

122. See supra note 16. 
123. Harmon, supra note 12, at 29; see also 42 U.S.C. § 3732(c) (2006 & Supp. V 2012) 

(describing the duties of the Bureau of Justice Statistics). 
124. See Harmon, supra note 12, at 29–30. 
125. Geller & Toch, supra note 88, at 297–303 (calling for improvements in the current 

national data collection system and recommending various metrics for consideration, including 
use-of-force reports, service calls, and citizen complaints). 

126. See id. at 298–99 (calling for standardization of department reporting procedures). 
127. See Matthew J. Parlow, The Great Recession and Its Implications for Community 

Policing, 28 GA. ST. U. L. REV. 1193, 1204–05 (2012) (describing the intensive resources required 
for a department to effectively engage in community policing, particularly under the “broken 
windows” model). 

128. See Armacost, supra note 7, at 532 (discussing the advantages of comparing the conduct 
of police departments rather than focusing on the conduct of individual officers or departments). 

129. Harmon, supra note 12, at 28–29, 34. 
130. See Armacost, supra note 7, at 531–32 (explaining that accountability mechanisms in the 

prison-rape context require the publishing of a worst prisons list based on rape statistics and 
analogizing the ability to do that in the police context). 

131. See Prison Rape Elimination Act of 2003 § 4, 42 U.S.C. § 15603 (2006) (requiring the 
Bureau of Justice Statistics to publish an annual statistical review of the incidence of prison rape 
and allowing subpoenas to obtain the testimony of prison officials). 
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However, mandatory self-reporting is not without its own significant 
drawbacks.  The benefit of mandatory self-reporting depends on the 
reliability of the reported data.132  However, the reliability of line-officer 
reports is by no means guaranteed, especially since time creating reports 
means time spent off the street.133  In addition, since the goal of mandatory 
self-reporting is increased scrutiny of police departments, police officers do 
not necessarily have the incentives to accurately report every incident that 
might reflect poorly on them or on their department.134  Minimizing and 
underreporting incidents in order to avoid the appearance of being a 
department in need of reform is certainly a possibility.135  Finally, and 
perhaps most saliently for this Note, these mandatory-reporting 
requirements have not been implemented as of yet.  Considering the breadth 
of changes that would need to be implemented in order to create a 
mandatory-reporting requirement, and the breadth of oversight it would 
give the federal government into state and local police departments, it is 
also not likely a requirement that will be implemented without considerable 
backlash soon.136  Regardless of the benefits of such a mechanism, 
reformers should not pin their hopes on it without considering other 
solutions that could be implemented more quickly. 

Using community organizations to gather data on police misconduct 
has the advantage of a limited reliance on self-reporting by police 
departments.  In this way, the strategy avoids the dangers of incomplete or 
false reports by line officers.  Instead of trusting police officers in the worst 
departments to accurately report on the relevant metrics, this strategy relies 
on outside actors who have the incentives to accurately and completely 
report the incidents that occur.137  While it is true that outside actors do not 
have all of the information that police departments do, many citizen 
complaints, excessive-force incidents, and police shootings are made 
widely public through newspaper reports and televised appeals processes.138  
In addition, community metrics such as population and income data are 
publicly available.139  It is also true that one organization will not be able to 

 

132. See Armacost, supra note 7, at 532–33. 
133. See DAVID DIXON, LAW IN POLICING: LEGAL REGULATION AND POLICE PRACTICES 94–

95 (1997) (suggesting that many stops go unrecorded, despite the implementation of a recording 
process, because officers view the recording process as limiting the efficacy of the ability to stop). 

134. See Armacost, supra note 7, at 533. 
135. See id.; Harmon, supra note 12, at 32. 
136. See supra notes 124–27 and accompanying text. 
137. See supra section III(B)(1). 
138. Jordan Smith, Excessive Force Firing, AUSTIN CHRON., Jan. 5, 2007, http://www. 

austinchronicle.com/news/2007-01-05/433594/ (reporting on the firing of one officer and the 
suspension of three supervisors for the officer’s use of excessive force); Smith, supra note 1 
(describing the Austin Police Department’s settlement of an excessive-force suit). 

139. See, e.g., Income Statistics, U.S. CENSUS BUREAU, http://www.census.gov/hhes/www/ 
income/data/statistics/ (last updated Sept. 17, 2013) (compiling population and income data). 
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provide nationwide information to the Department of Justice, but the more 
organizations that implement a strategy of compiling complaints, the more 
comparisons will be made.  As mentioned above, the most important benefit 
of this strategy over mandatory-reporting requirements is that it can be 
implemented now.  Organizations have already begun sending complaints 
to the Department of Justice in this manner, and there is no reason that other 
organizations cannot begin compiling data, assuming they have not already, 
to send as well.140 

What this discussion does reveal, however, is that both solutions are 
not complete solutions.  Each has its own drawbacks that indicate that 
neither alone can solve the information gap.  In reality, there probably does 
not exist one solution to the problem of gathering information on police 
misconduct.  The best solution would be one that combines the nationwide 
scope of mandatory reporting with community-organization data 
compilations, which can serve as a check on the accuracy of, and a 
supplement to, the nationwide data.  Until such a solution can be reached, 
however, community gathering of data seems like a viable, and 
immediately implementable, way to encourage more intelligent inves-
tigation decisions. 

C. A Real-Life Example: The Texas Civil Rights Project and the Austin 
Police Department 

The Austin Police Department is one of over fifty police departments 
that the Department of Justice has investigated to determine if there was a 
pattern or practice of unconstitutional police conduct.141  The investigation 
extended over a period of four years and concluded in 2011, after the 
Department of Justice sent a technical assistance letter to the Austin Police 
Department recommending 165 policy changes.142  What drew the 
Department of Justice to Austin was not, however, any particular nationally 
publicized incident of misconduct but rather a Title VI complaint filed with 
the Department of Justice by the Texas Civil Rights Project.143 

 

140. See, e.g., Complaint, supra note 5 (calling for the Department of Justice to investigate 
the Austin Police Department); Miller, supra note 36, at 192 (describing the efforts of the ACLU 
of Pittsburgh, which sent a complaint detailing 66 incidents of misconduct to the Department of 
Justice). 

141. U.S. DEP’T OF JUSTICE, supra note 57, app. B at 19–20. 
142. Jordan Smith, DOJ Closes Police Inquiry, AUSTIN CHRON., June 3, 2011, 

http://www.austinchronicle.com/news/2011-06-03/doj-closes-police-inquiry/; Acevedo Letter, 
supra note 19; Letter from Shanetta Y. Cutlar, Chief, Special Litig. Section, U.S. Dep’t of Justice 
Civil Rights Div., to Marc A. Ott, City Manager, City of Austin, Tex., and Arturo Acevedo, Chief, 
Austin Police Dep’t. (Dec. 23, 2008) [hereinafter Cutlar Letter], available at 
http://www.justice.gov/crt/about/spl/documents/AustinPD_taletter_12-23-08.pdf. 

143. Jordan Smith, APD Shooting: What Went Down, AUSTIN CHRON., June 8, 2007, 
http://www.austinchronicle.com/news/2007-06-08/481970/. 
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1. A Title VI Complaint.—On June 19, 2004, the Texas Civil Rights 
Project (TCRP), on behalf of the Austin branch of the National Association 
for the Advancement of Colored People (NAACP), filed a complaint 
against the Austin Police Department (APD) with the Department of 
Justice.144  The complaint asked the Department of Justice, pursuant to its 
authority under 42 U.S.C. § 14141 and Title VI of the Civil Rights Act of 
1964, to intervene by withholding federal monies to the City of Austin and 
its police department.145  The NAACP and the TCRP alleged that there was 
“a pervasive and historically driven pattern of excessive force, too many 
deaths, and an abuse of search powers . . . at the hands of the Austin Police 
Department” and that it was “imperative that the Department of Justice 
investigate the systematic police abuse and misconduct that has plagued the 
African American and Hispanic communities in Austin.”146 

In support of this allegation, the TCRP submitted over twenty pages of 
information—spanning the original complaint and four subsequent 
supplements—detailing statistics and illustrative cases of police misconduct 
in Austin.147  By providing comprehensive statistical data, the TCRP hoped 
to support a determination that, at the least, there was a disparate impact on 
minorities, and at most, there was a pattern or practice of unconstitutional 
conduct in Austin.148  The data was compiled from a variety of sources, 
including an in-depth, multipart exposé published by the Austin American-
Statesman, reports published by the Austin Police Monitor, findings of a 
study by the Steward Research Group, which examined racial profiling in 
Texas traffic stops, and findings by two respected academics who measured 
the differences in amounts of force used against minorities and Anglos in 
Austin.149  These sources revealed that Austin police filed 1,582 use-of-
force reports in 2002, which works out to 2.4 reports for every 1,000 
people.150  This exceeds the 0.4 reports for every 1,000 people reported by 
the Cincinnati Police Department,151 which signed a Memorandum of 
Agreement with the Department of Justice in 2002 as a result of a § 14141 
investigation.152  In addition, statistics revealed that a “Hispanic person is 

 

144. Complaint, supra note 5, attachment A. 
145. Id. attachment A at 1. 
146. Id. attachment A at 2. 
147. Id. attachment A. 
148. See, e.g., id. attachment A at 4 (“The statistics show a pattern and practice of excessive 

use of force that disproportionately affects members of racial minority groups, particularly African 
American and Hispanic persons in and near Austin.”). 

149. Id. attachment A at 4–7. 
150. Id. attachment A at 4. 
151. Id. 
152. Memorandum of Agreement Between the United States Department of Justice and the 

City of Cincinnati, Ohio and the Cincinnati Police Department (Apr. 12, 2002), available at 
http://www.cincinnati-oh.gov/police/linkservid/EA1A2C00-DCB5-4212-8628197B6C923141/ 
showMeta/0/. 
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25% more likely than an Anglo person to be involved in a[] use-of-force 
situation with Austin police, and an African American person is 100% more 
likely to be involved in such an incident.”153  In addition to more statistics 
like these, the TCRP also collected a series of case illustrations of police 
brutality from the preceding five years.154 

These materials allowed the TCRP to utilize both § 14141 and Title VI 
because the statistics suggested that the department’s use-of-force policy 
was not only excessively permissive but also disproportionately harmful to 
minorities.  The TCRP complaint made a convincing case that the Austin 
Police Department had violated Title VI by engaging in discrimination on 
the basis of race while receiving federal funds and had violated § 14141 by 
engaging in a pattern or practice of unconstitutional conduct.155  The 
Department of Justice responded by initiating an investigation into the 
APD, with a focus on use-of-force procedures, police-misconduct reporting 
and investigations, and supervisor policies.156 

2. Results.—The Department of Justice investigation into the APD 
was announced in June of 2007, just days before Austin picked a new 
police chief, who immediately welcomed the Department of Justice and its 
reform efforts, and did not conclude until 2011.157  The Department of 
Justice examined all of APD’s policies and investigated the particular use-
of-force incidents included in the TCRP complaint.158  The result of the 
investigation was a technical assistance letter, which detailed 165 policy 
changes that were highly recommended.159  Three years after the technical 
letter, and two years after the APD had implemented all but four of the 
recommended reforms, the Department of Justice informed the APD that it 

 

153. Complaint, supra note 5, attachment A at 4. 
154. Id. attachment A at 7–13. 
155. See Smith, supra note 143 (reporting that the Department of Justice had decided to 

investigate the APD in response to the TCRP complaint to determine “whether [the department] is 
systematically violating constitutional rights” (alteration in original)). 

156. See Cutlar Letter, supra note 142 (explaining the particular APD practices and policies 
that should be reformed). 

157. See Patrick George, Justice Department Closes Investigation of Austin Police 
Department, AUSTIN AM.-STATESMAN, May 29, 2011, http://www.statesman.com/news/news/ 
local/justice-department-closes-investigation-of-austi-1/nRbSH/; see also Jordan Smith, Acevedo 
Chosen as New Police Chief: Let the Sun Shine In, AUSTIN CHRON., June 22, 2007 [hereinafter 
Smith, Sun Shine], http://www.austinchronicle.com/news/2007-06-22/494092/; Smith, supra note 
143; Letter from Jonathan M. Smith, Chief, Special Litig. Section, U.S. Dep’t of Justice Civil 
Rights Div., to Karen Kennard, Acting City Att’y, City of Austin Law Dep’t (May 27, 2011) 
[hereinafter Smith Letter] (on file with author). 

158. See Smith, supra note 19 (describing the Department of Justice’s investigation as 
examining both APD’s policies and the particular high-profile cases of police misconduct). 

159. Id. 
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did “not find reasonable cause to believe that APD has engaged in a pattern 
or practice that violated the Constitution or laws of the United States.”160 

The policy changes that came as a result of the Department of Justice 
investigation were hailed as “a ‘major step’ for ‘professionalizing’ the 
department.”161  The reforms implemented included changes in the use-of-
force policy, standardization of ammunition and pistols, standardization of 
forms used to report incidents in the field, and training recommendations 
for mid-level supervisors.162  Changes in policy, like the ones recommended 
and implemented in Austin, are often considered administrative 
rulemaking.163  This kind of reform is particularly helpful in that “rules 
confine discretion by specifying what officers may and may not do in 
certain situations.”164  In addition, rules create accountability by requiring 
official, standardized reports of incidents that will be reviewed by 
supervisors.165  These policy changes can help improve the accountability 
and transparency of the police.166  Thus, the results of the TCRP complaint 
and the Department of Justice investigation arguably created a more 
accountable police department. 

Certainly, policy changes do not guarantee lasting reform,167 and the 
TCRP in Austin seems to agree—the organization filed a new complaint in 
2012, urging the Department of Justice to renew its investigation.168  While 
the investigation was not viewed as an unqualified success, the new, formal 
policies reflect a greater commitment to accountability.169  Either way, the 
actions of the TCRP were successful in leveraging the Department of 
Justice investigation and creating a less discretionary police department 
through administrative rulemaking. 

The TCRP’s actions on behalf of the Austin community are a prime 
example of how a community organization can leverage its close 
connection to the community and the police department to gather enough 

 

160. Smith Letter, supra note 157; see also Acevedo Letter, supra note 19 (stating APD’s 
intention to implement all but four of the suggested reforms). 

161. Smith, supra note 19 (quoting Jim Harrington, the founder of the TCRP and lead 
attorney on the original complaint). 

162. Acevedo Letter, supra note 19, at 10, 12, 24–25. 
163. See, e.g., Walker, supra note 8, at 14–16. 
164. Id. at 15. 
165. Id. at 16. 
166. Simmons, New Governance, supra note 92, at 401. 
167. Walker, supra note 8, at 17 (discussing the limits of administrative rulemaking, which 

include the fact that the existence of a written rule hardly guarantees that it is implemented or that 
it will have verifiable impacts on police-department operations). 

168. Complaint, supra note 5, at 1–2, 16–17. 
169. See, e.g., Acevedo Letter, supra note 19, at 21 (accepting policy recommendation 

number 59 that the APD should require more complete reporting by line officers involved in use-
of-force incidents and implementing a specific policy, APD General Order B101c.01 D, to 
accomplish this goal of accountability). 
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information about police misconduct to justify a Department of Justice 
investigation.  This example shows how both sides can benefit from the 
actions of community organizations: the Department of Justice learned of a 
department in need of reform that it likely would not have learned about 
through news stories, and the TCRP benefited from a Department of Justice 
investigation that led to policy changes and increased accountability. 

IV. The Feasibility and Desirability of Systematically Replicating the 
Austin Experience 

A. Conducive Circumstances 

On the surface, the TCRP’s actions on behalf of the Austin community 
seem to prove the point that community organizations can assist the 
Department of Justice by providing the agency with the information it lacks 
to make intelligent investigative decisions.  The organization gathered 
information over a period of five years, used Title VI as a wedge for 
intervention, and provided the Department of Justice with a more nuanced 
and comprehensive look at police misconduct than a look at one incident 
could provide.170  However, just because the TCRP utilized this process 
does not mean that all other organizations will be able to immediately 
replicate it.  Certain conducive circumstances allowed the TCRP to be 
successful in providing the Department of Justice with information, but 
these circumstances may not exist uniformly in other communities.  An 
examination of the factors that made the Austin experiment successful 
reveals that it might not be as feasible as it first appeared for community 
organizations to provide the information upon which the Department of 
Justice makes investigative decisions. 

1. TCRP: Training and Resources.—First, the Austin community has 
the benefit of an organization such as the Texas Civil Rights Project.171  The 
TCRP has several qualities that made it particularly qualified to prepare a 
complaint for the Department of Justice.  The first of these qualities is the 
fact that TCRP possesses the legal skills necessary to formally make a 
Title VI and § 14141 complaint.172  Organizations that have the legal skills 
 

170. See Complaint, supra note 5, attachment A. 
171. The TCRP is the only one of its kind in Texas and only recently expanded to branch 

offices in five different locations around the state.  See Contact Us, TEX. CIV. RTS. PROJECT, 
http://www.texascivilrightsproject.org/contact-us/ (listing current TRCP offices in Austin, 
Houston, El Paso, Alamo, and Odessa); Our History, TEX. CIV. RTS. PROJECT, http:// 
www.texascivilrightsproject.org/81/our-history/ (last modified Mar. 18, 2007) (indicating that as 
of 2007, TRCP had offices only in Austin and the Rio Grande Valley). 

172. See Grinthal, supra note 113, at 41 (discussing the powerful role played by attorneys in 
advocating because they possess “unique knowledge and skills uniquely adapted to the public 
arena”); Civil Rights, supra note 112 (describing the TCRP’s various legal programs through 
which attorneys litigate civil rights violations). 
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necessary to make formal complaints and utilize legal causes of action have 
more tools with which to effectuate police reform.173  These organizations 
have the ability to concentrate on Title VI and § 14141 actions rather than 
individual § 1983 suits (or worse, no legal suits at all).  The fact that the 
TCRP is a legal organization that is dedicated to working to effectuate 
reforms of unconstitutional practices means it was already set up to process 
and analyze the information the Department of Justice would require. 

The TCRP not only possesses legal skills that enable it to navigate the 
complicated political and legal waters of police reform,174 but it is also 
funded entirely by grants and donations, so it does not have to rely on 
taking cases that will provide lucrative legal fees.175  The TCRP is able to 
dedicate the time and resources to provide data to the Department of Justice 
without worrying whether the organization will be able to successfully sue 
for legal fees once the investigation ends in a settlement.176  A legal 
organization that is not entirely donation- and grant-funded may find it 
more difficult to dedicate monetary resources and time to an activity, such 
as gathering information for the Department of Justice, that will not lead to 
any monetary recovery. 

In addition, the TCRP has the benefit of being a clearinghouse for 
unconstitutional police-misconduct cases.  The TCRP is well-known for 
winning cases on behalf of citizens who have been mistreated by police 
officers.177  This encourages community members to file their case with the 
TCRP—even if the TCRP does not take the case, the misconduct has still 
been reported, which enables the organization to better judge the extent of 
police misconduct.178  Organizations without such a focus on legal remedies 

 

173. See Grinthal, supra note 113, at 39 (explaining that lawyers are necessary to community 
organizations because they “provide resources in the form of knowledge, skills, relationships, 
[and] access to legal forums”). 

174. Cf. id. at 41–42 (suggesting that “[e]xperienced lawyers walk around with robust power 
maps in their heads” of all of the key political players and effective legal actions). 

175. See Archives for Donate, TEX. CIV. RTS. PROJECT, http://www.texascivilrightsproject 
.org/category/donate/ (including pleas for donations and describing increases and decreases in 
grants that fund the project); Volunteer, TEX. CIV. RTS. PROJECT, http://www.texascivilrights 
project.org/volunteer/ (indicating that “TCRP is funded by donations from . . . members and 
through grants from private foundations and individuals”). 

176. Cf. Miller, supra note 36, at 192–93 (suggesting that a group’s ability to pursue § 14141 
suits may depend on its prospects of recovering attorneys’ fees). 

177. See Michael King, Point Austin: Introducing the Constitution, AUSTIN CHRON.,  
Oct. 1, 2010, http://www.austinchronicle.com/news/2010-10-01/point-austin-introducing-the-con 
stitution/ (describing the TCRP’s “legacy of . . . defenses of civil liberties and the broader public 
good” and listing, among “[r]ecent headline TCRP wins,” a lawsuit against the City of Austin to 
compel the release of an independent report on the police shooting of Austin resident Nathaniel 
Sanders II); Civil Rights, supra note 112 (citing multiple successful police brutality lawsuits 
brought by the TCRP). 

178. Cf. Grinthal, supra note 113, at 41 (recognizing that the local legal-services lawyer has a 
relationship with many people and is “the first to see changes in the local community or economy 
in the pattern of clients coming through the door”). 
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may not have the benefit of multiple clients reporting incidents of police 
misconduct to them and thus might be less able to create a comprehensive 
data set.  The key to successfully initiating a Department of Justice § 14141 
investigation is convincing the Department that there is a colorable claim of 
a pattern or practice.179  An organization that can point to only one or two 
incidents because it is not a clearinghouse for cases may not be able to 
replicate that essential aspect of the complaint.180 

Finally, the TCRP has an important connection to the community that 
enables it to better compile information.  Many national civil rights groups 
have been perceived as excluding local community groups,181 and this has 
the effect of both denying the legitimacy of the organization’s efforts and 
divorcing the reform efforts from the community that the reforms are 
intended to benefit.  A community legal advocacy group that is too focused 
on a particular case can often miss the objectives of the larger community 
movement.182  While the TCRP, like any legal organization, faces critiques 
that it is not as connected to the community as it should be, the organization 
has made it a priority to be as connected to the community as possible.183  
This community trust enables the TCRP to receive more civilian complaints 
and provides the organization with a powerful voice when discussing 
reform efforts with the APD. 

These characteristics of the TCRP make it particularly well situated to 
assist the Department of Justice’s information gathering.  However, these 
characteristics might be difficult to replicate in every organization.184  Civil 
rights organizations at the state level often lack organization.185  
Unfortunately, just because the TCRP helped the Department of Justice 
gather information does not mean that every organization will be able to 
follow in its footsteps. 

 

179. See 42 U.S.C. § 14141 (2006) (characterizing as unlawful conduct engaging in a “pattern 
or practice” that deprives persons of rights); Conduct of Law Enforcement Agencies, supra note 

118 (explaining that the Department of Justice “may act if [it] find[s] a pattern or practice by [a] 
law enforcement agency that systemically violates people’s rights” and warning that “[h]arm to a 
single person, or isolated action, is usually not enough to show a pattern or practice that violates 
these laws”). 

180. See Conduct of Law Enforcement Agencies, supra note 118. 
181. Garrett, supra note 92, at 63 & n.69. 
182. See Jessica A. Rose, Comment, Rebellious or Regnant: Police Brutality Lawyering in 

New York City, 28 FORDHAM URB. L.J. 619, 653 (2000) (discussing the experiences of two 
community organizers working with progressive lawyers and legal institutions and describing the 
conflicts that can arise between a lawyer’s organizational or professional interests, an individual 
client’s desires, and the objectives of a larger community movement). 

183. See King, supra note 177 (quoting TCRP founder Jim Harrington as saying, “[w]e try to 
take on cases that would support organizing that’s going on in the community”). 

184. As an example, only the ACLU and the TCRP exist in Texas, and until recently, the 
TCRP only had two offices in the state.  See Who We Are, AM. CIV. LIBERTIES UNION TEX., 
http://www.aclutx.org/who-we-are (describing the mission of the ACLU); supra note 171. 

185. Harmon, supra note 16, at 813. 
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2. Austin, Texas: The Legal and Social Environment.—The success of 
the TCRP as an organization and the success of its efforts to initiate a 
Department of Justice investigation stem not only from its own 
characteristics but also from those of the state and city in which it operates.  
There are two primary factors that make Austin, Texas, a place where the 
TCRP can operate and that make Austin a good place for a Department of 
Justice investigation: the size and social characteristics of the city and the 
Texas Public Information Act.  As discussed, the Department of Justice 
tends to initiate investigations where there are significant news stories, 
which can lead to a bias for bigger departments in bigger cities.186  The size 
of the Austin Police Department might have made the Department of 
Justice more willing to intervene, since they arguably want the biggest 
return on their investment.187  Austin also has a relatively liberal population 
that speaks out against misconduct.188  This atmosphere allows the TCRP to 
function because there are enough citizens willing to support the cause.189 

Additionally, the legal climate in Texas significantly helps 
organizations like the TCRP.  Without the Texas Public Information Act, 
the TCRP would have been unable to gain much of the information it used 
to support its complaint.  The Texas Public Information Act states that 
“each person is entitled . . . at all times to complete information about the 
affairs of government and the official acts of public officials and 
employees.”190  While there are exceptions to this general policy of 
disclosure, the Act has been praised as providing a broad legal right to gain 
relevant government information.191  In states with more restrictive open-

 

186. See supra notes 86–88 and accompanying text. 
187. See BRIAN A. REAVES, U.S. DEP’T OF JUSTICE, BUREAU OF JUSTICE STATISTICS, 

NCJ231174, LOCAL POLICE DEPARTMENTS, 2007, at 34 app. tbl.1 (2010) (listing the APD as one 
of the fifty largest local police departments in the United States). 

188. The Texas Tribune, Austin American-Statesman, and Austin Chronicle often cover civil 
rights violations.  See, e.g., Brandi Grissom, Calls for Change in Wake of Wrongful Convictions, 
TEX. TRIB., July 9, 2012, http://www.texastribune.org/2012/07/09/calls-change-wake-wrongful-
convictions/; Ciara O’Rourke, Civil Rights Group Questions Fatal Officer-Involved Shooting, 
AUSTIN AM.-STATESMAN, Apr. 25, 2013, http://www.statesman.com/news/news/crime-law/civil-
rights-group-questions-fatal-officer-involve/nXXkP/; Smith, supra note 19. 

189. See supra note 176 and accompanying text (describing the TCRP as a donation- and 
grant-funded organization). 

190. TEX. GOV’T CODE ANN. § 552.001 (West 2011); see also Open Government: Frequently 
Asked Questions, ATT’Y GEN. OF TEX., https://www.texasattorneygeneral.gov/open/og_faqs.shtml 
(last modified Nov. 29, 2011) (identifying Chapter 552 of the Texas Government Code as the 
Public Information Act and describing the scope of the Act’s coverage). 

191. See, e.g., CHARLES L. BABCOCK ET AL., REPORTERS COMM. FOR FREEDOM OF THE 

PRESS, OPEN GOVERNMENT GUIDE: OPEN RECORDS AND MEETINGS LAWS IN TEXAS 1–2 (6th ed. 
2011), available at http://www.rcfp.org/rcfp/orders/docs/ogg/TX.pdf (describing the Texas Open 
Meetings Act and the Texas Public Information Act as “among the strongest in the nation” and 
asserting that the state’s open government laws “are among the most liberal in the United States 
and a great deal of information is released pursuant to the terms of these statutes”); BETTER 

GOV’T ASS’N, THE BGA - ALPER INTEGRITY INDEX 6 (2008), available at http://www.bettergov 
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records laws, it could be more difficult for an organization to gain 
information to present to the Department of Justice.192 

3. APD: Poised for Change.—It was not just the TCRP and the City of 
Austin that were distinctive components of the investigation into the Austin 
Police Department.  The resignation of the police chief, and the instatement 
of a new, reform-minded chief, also played an important role in the efficacy 
of the investigation.193  Former Police Chief Stan Knee left the department 
just before the investigation, after he had promised to resign if relations 
with the African-American community had not improved.194  The ACLU 
and the TCRP hailed the arrival of the new chief, Art Acevedo.195 

This hope in the new chief was not unfounded: Acevedo welcomed the 
Department of Justice investigation into the APD immediately after his 
arrival.196  Scholarship indicates that a police chief can have a significant 
impact on reform measures.197  Police departments vary widely in their 
receptivity to innovations, and much of their receptivity depends on 
leadership.198  While many chiefs would choose stricter methods for 
stopping crime over good community relations with minority groups and 
community organizations, Acevedo had a stronger incentive to support 
good community relations because the old chief had been so harshly 
criticized for the lack of such relationships.199  The APD’s recent change in 
leadership made it very receptive to innovation and the Department of 
Justice investigation, which is not something that community organizations, 
including the TCRP, can control or count on in every case. 

 

.org/assets/1/News/BGA_Alper_Integrity_Index_2008.pdf (ranking Texas seventeenth in the 
nation, tied with six other states, for the quality of its freedom of information laws). 

192. See BETTER GOV’T ASS’N, supra note 191 (ranking twenty-eight states below Texas in 
terms of open-records laws). 

193. See Smith, Sun Shine, supra note 157 (describing the “giddy” excitement among both 
police and critics of the APD over the appointment of the new police chief). 

194. Complaint, supra note 5, attachment A at 3. 
195. Smith, Sun Shine, supra note 157 (quoting Jim Harrington of the TCRP as saying, 

“[t]oday, the sun has shined on the city of Austin, with the hopeful promise of a new era for 
relations between the police and the city’s minority communities”). 

196. George, supra note 157. 
197. See, e.g., Walker, supra note 85, at 72 (noting that individual departments can change 

“dramatically as a result of new leadership”). 
198. See Wesley G. Skogan, Why Reforms Fail, 18 POLICING & SOC’Y 23, 32–33 (2008) 

(chronicling examples of dramatic changes in police departments due to leadership changes); 
Walker, supra note 85, at 73 (observing that “[v]ariations [in the organizational environments of 
police departments] are believed to be the result of certain management practices”). 

199. See Complaint, supra note 5, attachment A at 2–3 (describing the turbulent state of 
police–minority relations in Austin before the resignation of former Austin Police Chief Stan 
Knee); Harmon, supra note 16, at 811 (remarking that although “[p]olice chiefs have good reasons 
to promote civil rights,” including the growing recognition that “harmful policing” can weaken 
community relations, “chiefs are usually better rewarded for maintaining order and reducing crime 
than protecting civil rights”). 
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4. Corroborating Sources.—Another element of the TCRP’s Title VI 
complaint that made it such a comprehensive data source for the 
Department of Justice was the extensive number of corroborating sources 
that supported its allegations.  Even aside from the benefit of having two 
studies that had recently examined police conduct, the TCRP benefited 
from a watchful news organization and police monitor.200  The Austin 
American-Statesman had recently published “a four-part, front-page 
investigative series highlighting alarming statistics about police brutality in 
Austin, focused on the marked racial disparity of the individuals involved in 
these incidents.”201  Having a news organization independently corroborate 
the TCRP’s claims added to the legitimacy of the complaint and supported 
the proposition that the activities in Austin were pervasive. 

Similarly, the Austin Police Monitor, created as a result of discussions 
between the City of Austin and the Austin Police Association, published an 
annual report that corroborated the TCRP’s claims.202  The reports that the 
monitor had created indicated that African-Americans and Hispanics filed 
complaints in a disproportionate number.203  There are many models of 
civilian oversight, but a police monitor who not only reviews internal 
investigations into individual complaints to ensure fairness but also 
publishes reports analyzing annual data and suggesting reforms, can 
significantly aid an organization in the information-gathering process.204  
The Austin Police Monitor’s focus on the department allowed it to create 
reports that sustained the TCRP’s allegations of misconduct.205 

These organizations, like the TCRP, often rely on the Texas Public 
Information Act in order to gain the necessary information, highlighting the 
importance of a state’s legal environment.206  Thus, due both to these 
organizations and to the legal environment, these corroborating sources 
were able to supplement the TCRP’s efforts by providing data compiled 
from a variety of sources over a long period of time, which in turn allowed 
the TCRP to provide more data to the Department of Justice and make a far 
more convincing case for a § 14141 violation. 

 

200. See Complaint, supra note 5, attachment A at 3–7 (utilizing these four corroborating 
sources to make the point that the Austin Police Department was engaged in a pattern or practice 
of unconstitutional conduct). 

201. Id. attachment A at 4. 
202. See OFFICE OF THE POLICE MONITOR, CITY OF AUSTIN, ANNUAL REPORT: FEBRUARY 

2002–FEBRUARY 2003, at 7, 30, 33, 36, 39 (n.d.), available at http://austintexas.gov/sites/default/ 
files/files/Police_Monitor/Reports/opm-report1-40-2002.pdf. 

203. Id. at 30, 39. 
204. See Walker, supra note 85, at 85–91 (discussing the various models of police auditor and 

praising versions that focus on institutional reforms as well as individual complaints). 
205. Cf. id. at 85–86 (recognizing the power of police auditors who can “investigate broadly” 

and “make their findings and recommendations public”). 
206. See supra section IV(A)(2). 
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5. The Applicability of Title VI.—Finally, the applicability of Title VI 
to the situation in Austin greatly increased the effectiveness of the TCRP 
complaint.  While the TCRP could have made a complaint based solely on 
§ 14141, utilizing Title VI created a more substantial claim upon which the 
Department of Justice could justify its investigation.207  Title VI bolsters a 
§ 14141 claim because it does not rely on a finding that the underlying 
incidents of alleged misconduct are unconstitutional.  Rather, a prima facie 
case for Title VI requires only that statistics show that a practice or policy 
has a disproportionate impact on a protected class.208  If the TCRP had 
made a complaint based on § 14141 alone, it is quite possible that it would 
have been ignored—after all, the complaint does not necessarily indicate 
whether all of the cited incidents were unconstitutional, and there are 
countless similar complaints.209  These incidents, combined with the 
statistical findings of disparate impact that the TCRP included to support a 
Title VI claim, however, arguably justified giving this complaint more 
attention.  The Department of Justice had a complaint that, on its face, 
suggested noncompliance with Title VI under Department of Justice 
regulations and that could, after more investigation, substantiate a § 14141 
violation.210  This combination is more convincing than a § 14141 
complaint on its own and is, at least in part, a reason why the TCRP’s 
complaint was effective.211 

However, not every police-misconduct problem necessarily rises to the 
level of Title VI discrimination.  Many past Department of Justice § 14141 
investigations have focused on police departments whose use-of-force 
policies routinely led to excessive force in all situations, not just situations 
involving racial minorities.212  Similarly, false reports can occur in every 
misconduct incident.213  If the police misconduct is not targeted at, or does 
 

207. See Harmon, supra note 14, at 52–53 (arguing that Title VI is not being used “to its full 
deterrent potential” and that the pressure of financial consequences can be used to induce remedial 
measures designed to prevent discrimination by police officers); supra notes 155–56 and 
accompanying text. 

208. See supra notes 109–10 and accompanying text. 
209. See Conduct of Law Enforcement Agencies, supra note 118 (describing the dozens of 

complaints that come in from a variety of sources every month). 
210. See 28 C.F.R. §§ 42.101, 42.104(b)(2) (2013) (prohibiting discriminatory practices by 

agencies receiving federal funds as part of Title VI, suggesting that a police agency’s 
discrimination on the basis of race could constitute noncompliance with both Title VI and 
§ 14141). 

211. See supra subpart III(A). 
212. The majority of Department of Justice investigations are aimed at use-of-force policies, 

both discriminatory ones and nondiscriminatory but excessively permissive ones.  See Fan, supra 
note 108, at 109. 

213. See Armacost, supra note 7, at 533 (identifying the incentives to “underreport or shade 
testimony about incidents in which oneself or one’s colleagues have been involved” where such 
reports can lead to discipline or liability); Harmon, supra note 12, at 32 (discussing the 
unfortunate incentive for police officers to falsify reports in situations where they know the 
reports will lead to reform investigations under a mandatory-reporting scheme). 
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not have a disparate impact on, a particular minority, then Title VI would 
not be applicable, even if § 14141 might.214  This means that not every 
organization would able to utilize the wedge of Title VI in order to bolster 
its § 14141 claim.  Organizations that were unable to use Title VI as a 
wedge would be missing an important resource for making a convincing 
case before the Department of Justice. 

The distinctive capabilities of the TCRP; the characteristics of Austin, 
Texas; a police department with a new chief; a wealth of corroborating 
sources; and the applicability of Title VI all created favorable conditions 
that allowed the TCRP to gather information for the Department of Justice.  
These particularly accommodating characteristics of the Austin situation 
could be difficult to replicate in other communities, which would 
necessarily limit the potential for community organizations to serve as 
information gatherers for the Department of Justice on a wide scale.  Thus, 
while the idea of using community organizations to bridge the information 
gap has appeal because of its simplicity and advantages over self-reporting, 
it most likely cannot be the sole, or even the most feasible, solution to the 
Department of Justice’s information problem. 

B. The Limited Reach of Title VI 

Besides concerns that the Austin example had distinctive 
characteristics that other community organizations might not be able to 
replicate, there is a concern that even if community organizations did 
manage to create a Title VI and § 14141 complaint, it would not be the 
most intelligent basis for the Department of Justice to make investigative 
decisions.  Consider that Title VI, which only mandates relief when there is 
a racially discriminatory practice, does not reach many unconstitutional 
actions by police departments.215  Furthermore, Title VI certainly does not 
reach actions that, while constitutional, are still “substantially and 
undesirably” harmful.216  While technically § 14141 cannot reach these 
practices either, practically, § 14141 litigation suggests best practices all the 
time.217  Thus, Title VI is significantly more limited than § 14141. 

 

214. Compare 42 U.S.C. § 2000d (2006) (requiring evidence of unconstitutional racial 
discrimination in departments receiving federal funding in order for a cause of action to exist), 
and 28 C.F.R. § 42.104(b)(2) (prohibiting recipients of federal funding from administering 
programs in a way that has a disparate impact on members of a protected class), with 42 U.S.C. 
§ 14141 (requiring a pattern or practice of any unconstitutional conduct in order for the 
Department of Justice to bring suit). 

215. See supra section IV(A)(5). 
216. Harmon, supra note 16, at 778–80 (noting examples of such incidents, which include 

overly aggressive stop-and-frisk policies and arrests that, while based on probable cause, are not 
the most effective means of policing). 

217. See, e.g., Smith Letter, supra note 160 (finding no reasonable cause to believe that a 
pattern or practice of unconstitutional conduct occurred but commending the APD for 
implementing the Department of Justice’s suggestions for best policy practices). 
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Even more important than the limited reach of Title VI is the fact that a 
complaint based on Title VI will not be able to convey some important 
metrics.  If the Department of Justice were to base its investigative 
decisions solely on Title VI complaints, it would necessarily miss 
departments that do not violate Title VI—and these departments, with 
officers who hypothetically use too much force on everyone, or who lie 
routinely, might be the ones most in need of intervention.  Thus, Title VI 
complaints can actually distract the Department of Justice from departments 
that need reform most.  While Title VI complaints do better than high-
profile news stories in conveying a complete picture of misconduct, they do 
not necessarily enable the Department of Justice to decide any more 
intelligently which police departments to investigate.218 

C. Taking the Next Step: What Community Organizations Can Do 

This analysis seems to suggest a bleak picture when it comes to the 
possibility of utilizing community organizations to provide the Department 
of Justice with comprehensive data on police misconduct.  Arguably, such a 
model is not easily implementable in every community organization 
because they might not be able to replicate the particular circumstances that 
were present in Austin.  Furthermore, such a model is not necessarily the 
best way for the Department of Justice to make its decisions because it can 
miss important metrics of misconduct. 

Despite this, the above analysis does not sound the death knell of 
community organizers as information gatherers but rather suggests that their 
role will be, and should be, only one part of the solution to the Department 
of Justice’s problem.  As discussed in subpart III(B), combining mandatory 
self-reporting requirements with community organizations’ data gathering 
might enable the Department of Justice to enjoy the best of both worlds.  
Mandatory self-reporting will provide the Department of Justice with all 
gatherable, relevant metrics that Title VI complaints cannot.219  
Community-organization complaints can provide a constant check on the 
reliability and honesty of police-department data, ensuring compliance with 
the reporting requirements and ensuring that investigation decisions are 
based on reliable and accurate information.  Thus, the active participation of 
community organizations in gathering information to provide to the 
Department of Justice is still necessary, if not sufficient, for a successful 
§ 14141 regime. 

In turn, this means that community organizations that are concerned 
with local police reform but that might not have some of the characteristics 

 

218. Cf. Harmon, supra note 12, at 28–29 (calling for a comprehensive combination of factors 
for the Department of Justice to consider before making an investigative decision to ensure that 
decisions are made rationally and that reform is achieved in the worst departments first). 

219. See id. 



HOLMES.FINAL.OC (DO NOT DELETE) 4/19/2014  9:55 PM 

1274 Texas Law Review [Vol. 92:1241 

of the TCRP that made it so successful should take active steps to better 
enable information gathering for the Department of Justice.  Community 
legal organizations should make efforts to closely connect with their 
communities.220  As discussed above, community relationships provided the 
TCRP with more legitimacy in its efforts and enabled it to function as a 
clearinghouse for cases.221  In addition, community legal groups without a 
large donor or grant base should work to increase these funding areas so 
that they are less dependent on legal fees.  Organizations can follow the 
example set by the TCRP, which has successfully raised money through its 
own efforts, as well as through its partnerships with charity organizations 
such as “I Live Here, I Give Here.”222  Finally, in addition to other lobbying 
efforts, community groups should strive for the implementation of a police-
oversight committee—like the Austin Police Monitor—that focuses on 
gathering department-wide statistics and suggesting policy reforms as well 
as overseeing investigations of individual complaints.223  Annual reports by 
such committees can be very helpful in providing data and corroborating 
claims made in complaints to the Department of Justice.224 

Finally, organizations should become creative with their complaints to 
the Department of Justice.  Title VI is just one formal wedge into the 
process.  Organizations are encouraged to consider Title IX, which 
prohibits discrimination on the basis of sex,225 and the Americans with 
Disabilities Act, which prohibits discrimination against those with 
disabilities,226 as mechanisms to leverage police reform.227  These are just 
two examples of other civil rights statutes that can support complaints with 
facts that might not immediately suggest a pattern or practice of 
unconstitutional conduct but that do, on their face, suggest disparate 
treatment of, or a disparate impact on, a protected group.  By using statutes 
like these to bolster their complaints, community organizations can help 
trigger the Department of Justice’s enforcement obligations under agency 
regulations and can justify the creation of a file on the department, if not an 
investigation itself. 

These efforts can help prepare organizations for a time when 
mandatory-reporting requirements are in place, and the data they gather 
 

220. See Grinthal, supra note 113, at 64–65 (encouraging lawyers to connect with 
marginalized groups in order to maximize the power available to those groups while assisting 
them in reaching their goals of community reform). 

221. See supra section IV(A)(1). 
222. Archives for Donate, supra note 175. 
223. See supra notes 203–06 and accompanying text. 
224. See supra section IV(A)(4). 
225. 20 U.S.C. § 1681 (2012). 
226. Americans with Disabilities Act of 1990, 42 U.S.C. § 12112 (2006 & Supp. V 2012). 
227. See generally James C. Harrington, The ADA and Section 1983: Walking Hand in Hand, 

19 REV. LITIG. 435 (2000) (advocating for a more creative and active use of the ADA in the 
context of civil rights litigation). 
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serves as an important check on police departments.  However, these efforts 
can also help organizations follow the TCRP’s example now, before such 
requirements are in place.  The Department of Justice cannot simply wait 
for mandatory-reporting requirements—it must continue to pursue § 14141 
litigation in the meantime.  While not a perfect measure of police reform, 
nor a measure that is as easily implemented as it first appeared, using 
community organizations as data gatherers for the Department of Justice 
can help the agency make more informed decisions than the ones it is 
currently making, which is certainly better than no improvement at all. 

V. Conclusion 

Much of police misconduct, like the kind that occurred when Jeffrey 
Thornton made the mistake of criticizing an officer’s decisions, can be 
traced back to organizational influences.  Values embodied in formal 
policies and in the informal signals sent by training, promotion, and 
disciplinary decisions all significantly impact the individual officer and his 
or her decisions on the street.  The importance of organizational structure in 
police misconduct explains why remedies such as the exclusionary rule, 
§ 1983 claims, criminal prosecutions of officers, and civilian oversight 
committees do not consistently deter police misconduct.  These methods, 
with their focus on the individual officer’s misconduct, fail to adequately 
incentivize organizational reform. 

These failures explain the importance of § 14141 litigation, which 
targets an entire department.  Section 14141 litigation can not only reform 
an organization’s unconstitutional practices but also can suggest the 
implementation of best practices.  In addition, § 14141 provides the 
opportunity for key stakeholders such as community groups, police unions, 
and the police departments themselves to work together to come up with a 
mutually acceptable agreement, which lends legitimacy to the process.  
These advantages of § 14141 suggest why it is so important to help solve 
the information gap the Department of Justice faces.  While few scholars 
have examined the idea of using community groups to provide information 
to the Department of Justice, the idea has advantages.  After all, these 
groups have the resources, relationships, and incentives to gather 
information and send it to the Department of Justice in the hopes of 
instigating a § 14141 investigation. 

However, a closer examination of an organization that used this 
strategy, the TCRP, indicates that certain characteristics that enabled the 
organization to gather information for the Department of Justice might not 
be replicable in every organization.  Furthermore, an examination of the 
information that such a strategy provides reveals that it is not as 
comprehensive as one might hope.  Title VI complaints miss important 
metrics that would allow the Department of Justice to make the most 
rational investigative decisions.  This is not to suggest that the idea should 
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be scrapped entirely, though.  Until mandatory-reporting requirements are 
implemented, this strategy can provide the Department of Justice with more 
comprehensive information, if not the most comprehensive information, on 
police departments.  Additionally, if mandatory-reporting requirements are 
implemented, this strategy can be utilized to provide a much-needed check 
on the reliability of self-reported data.  As such, community organizations 
should take steps to ensure they can fulfill this role of information gatherer 
now and in the future. 

Only by coming up with solutions to the lack of information that the 
Department of Justice faces will the full potential of § 14141 be realized.  
The importance of this measure as a tool for police reform mandates 
continued attention and creative solutions to the problem.  While this Note 
discussed the potential, and pitfalls, of one such solution, future scholarship 
should continue the discussion by focusing on solutions other than 
mandatory-reporting requirements, which, while obviously important, do 
not further the problem-solving process.  

—Alexandra Holmes 


