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Ever since Congress decided in 1789 to confer jurisdiction on lower 
federal courts over matters that the state courts could also hear, the nation has 
faced the problem of how to allocate decision-making authority between the 
two court systems.  Central to this body of concurrency law, the federal Anti-
Injunction Act of 1793 (AIA) was enacted to limit the power of the federal 
courts to enjoin state court proceedings.  Justice Felix Frankfurter decisively 
shaped our understanding of those limits, concluding in Toucey v. New York 
Life Insurance Co. that the statute absolutely barred any such injunction.  
Much of the law of federal–state concurrency has been predicated on Toucey’s 
account. 

In this Article, we offer a new account of the AIA that challenges prior 
interpretations.  Rather than a flat ban on injunctive relief, we show that the 
AIA was drafted against the backdrop of eighteenth century practice to restrict 
“original” federal equitable interference in ongoing state court proceedings 
but to leave the federal courts free to grant “ancillary” relief in the nature of 
an injunction to protect federal jurisdiction and to effectuate federal decrees.  
It was this ancillary power that gave rise to the exceptions that Toucey decried 
and Congress restored in its 1948 codification. 

We draw on our new account of the 1793 and 1948 versions of the Act to 
address current problems of jurisdictional overlap.  Among other things, we 
raise new questions about the much maligned Rooker–Feldman doctrine; offer 
a new statutory substitute for the judge-made doctrine of equitable restraint; 
and suggest new ways to harmonize such abstention doctrines as Burford and 
Colorado River.  Curiously, answers to these (and other) puzzles were hiding in 
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the careful decision of the 1793 drafters to restrict only the issuance of “writs 
of injunction” and otherwise to leave federal equitable power intact. 
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Introduction 

Since the adoption of the nation’s first judiciary act in 1789, the lower 
federal courts and the state courts have exercised concurrent jurisdiction 
over a wide range of matters.1  The map of jurisdictional concurrency 

 

1. Congress, in 1789, created both a federal district court and federal circuit court in each 
state.  The twelve district judges joined with the six circuit-riding Justices of the Supreme Court to 
staff the circuit courts.  See Judiciary Act of 1789, ch. 20, §§ 3–4, 1 Stat. 73, 73–74.  While the 
Act provided for exclusive federal jurisdiction over certain federal crimes and cases of admiralty 
and maritime jurisdiction, it conferred concurrent jurisdiction on the circuit courts in disputes 
between citizens of different states.  See id. § 11 (conferring original cognizance on the circuit 
courts in certain diversity disputes “concurrent with the courts of the several States”).  Today, 
state and federal courts have a much broader array of concurrent jurisdiction.  For an account of 
the controversy surrounding the creation of lower federal courts, see Wythe Holt, “To Establish 
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includes a host of statutory and doctrinal landmarks, some familiar, some 
obscure.2  State courts can hear all claims arising under federal law, except 
where Congress has assigned exclusive jurisdiction to the federal courts;3 
they also owe a positive duty of uncertain scope to adjudicate such federal 
claims.4  Similarly, while federal courts enjoy jurisdiction over claims 
arising under federal law, they often hear claims governed by state law as 
well, in the exercise of their diversity or supplemental jurisdiction, and do 
so under a similar though less exacting duty of legal compulsion.5  
Although the defendant(s) can ordinarily remove any case to federal court 
that the plaintiff(s) could have filed there,6 the law makes no general 
provision for the transfer of an action from federal to state court.7  In 

 

Justice”: Politics, the Judiciary Act of 1789, and the Invention of the Federal Courts, 1989 DUKE 

L.J. 1421. 
2. State courts of general jurisdiction can hear most disputes in the first instance, whether they 

arise under state or federal law. Federal courts can hear cases arising under federal law and state 
law disputes that satisfy either the diversity requirements or the elements of supplemental 
jurisdiction.  28 U.S.C §§ 1331–1332, 1367 (2006).  Defendants may remove state court actions to 
federal court if the plaintiffs could have brought them there in the first instance. 28 U.S.C. § 1441 
(2006).  For a small sample of an extensive literature, see generally RICHARD H. FALLON, JR. ET 

AL., HART AND WECHSLER’S THE FEDERAL COURTS AND THE FEDERAL SYSTEM (6th ed. 2009); 
MARTIN H. REDISH, FEDERAL JURISDICTION: TENSIONS IN THE ALLOCATION OF JUDICIAL POWER 

(2d ed. 1990); Barry Friedman, Under the Law of Federal Jurisdiction: Allocating Cases Between 
Federal and State Courts, 104 COLUM. L. REV. 1211 (2004) [hereinafter REDISH, FEDERAL 

JURISDICTION]; Martin H. Redish, Reassessing the Allocation of Judicial Business Between State 
and Federal Courts: Federal Jurisdiction and “The Martian Chronicles,” 78 VA. L. REV. 1769 
(1992). 

3. See Tafflin v. Levitt, 493 U.S. 455, 458–60 (1990) (citing THE FEDERALIST NO. 82 
(Alexander Hamilton) [(Clinton Rossiter ed., 1961)] and restating both the “deeply rooted” 
presumption in favor of state court concurrency and the power of Congress to override the 
presumption through grants of exclusive federal jurisdiction). 

4. See Haywood v. Drown, 556 U.S. 729, 740–42 (2009) (holding that state courts’ duty 
under the Supremacy Clause to entertain federal claims extends to suits brought under § 1983 to 
impose damages on state prison officials sued in their personal capacity); Testa v. Katt, 330 U.S. 
386, 393–94 (1947) (holding that state courts willing to entertain state law claims for the 
imposition of a penalty may not refuse to hear federal law penalty claims).  For a summary of the 
problems with deriving state court duty from the Supremacy Clause and an alternative framework, 
see generally James E. Pfander, Federal Supremacy, State Court Inferiority, and the 
Constitutionality of Jurisdiction-Stripping Legislation, 101 NW. U. L. REV. 191 (2007), in which 
one of us suggests that Congress’s power to rely on state courts flows from its power under Article 
I to constitute them as inferior tribunals. 

5. Compare Thermtron Prods., Inc. v. Hermansdorfer, 423 U.S. 336, 337, 351–52 (1976) 
(holding that the district court has no discretion to refrain from hearing a case properly within its 
diversity jurisdiction on the basis of docket congestion), with United Mine Workers of Am. v. 
Gibbs, 383 U.S. 715, 728–29 (1966) (upholding the district court’s jurisdictional power to hear 
both federal claims and closely related or pendent state law claims and recognizing the district 
court’s discretion to refrain from exercising pendent jurisdiction in appropriate cases). 

6. See 28 U.S.C. § 1441(a) (2006); cf. id. § 1445 (identifying certain nonremovable actions). 
7. Sometimes a plaintiff may voluntarily dismiss a federal proceeding, FED. R. CIV. P. 41(a), 

and refile the action in state court.  See also Hicks v. Miranda, 422 U.S. 332, 348–52 (1975) 
(holding that a later filed state prosecution may abate federal action for injunctive relief that has 
not yet reached proceedings of substance on the merits). 
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general, the parties can freely pursue claims against each other in both court 
systems at once; under Kline v. Burke Construction Co.,8 no priority 
ordinarily attaches to the first filed proceeding.9  Instead, rules of 
interjurisdictional preclusion oblige the second court (state or federal) to 
give effect to the first final judgment on the merits.10 

The Anti-Injunction Act of 179311 (AIA) has played a central role in 
the development of our complex law of federal–state jurisdictional 
concurrency, limiting the ability of federal courts to use antisuit injunctions 
as a tool of coordination in cases of jurisdictional overlap.12  According to 
the dominant account, the Act was drafted to impose an “absolute ban”13 on 
or “firm bar” against any federal injunctions to stay proceedings in state 
court.14  But this absolute ban was undercut, so the story goes, by an activist 
 

8. 260 U.S. 226 (1922). 
9. See id. at 235 (concluding that there is no priority unless action from the other court would 

cause interference); cf. Brillhart v. Excess Ins. Co. of Am., 316 U.S. 491, 494–95 (1942) (finding 
that the district courts have discretion to dismiss an action for declaratory relief when a pending 
state court proceeding offers the parties an opportunity for a thorough ventilation of the issues). 

10. Two cornerstones of interjurisdictional preclusion law, the Constitution’s Full Faith and 
Credit Clause, U.S. CONST. art. IV, § 1, and its statutory counterpart, 28 U.S.C. § 1738 (2006), 
require state and federal courts to respect state judgments and proceedings.  The obligation of state 
courts to respect federal judgments and proceedings rests on federal common law.  See Semtek 
Int’l Inc. v. Lockheed Martin Corp., 531 U.S. 497, 508–09 (2001) (stating that state courts are 
required to respect federal judgments where the federal rule of decision requires reference to state 
law).  On the rules of intersystemic preclusion, compare Stephen B. Burbank, Interjurisdictional 
Preclusion, Full Faith and Credit and Federal Common Law: A General Approach, 71 CORNELL 

L. REV. 733, 739 (1986) (“[I]n both the federal-state and state-federal configurations, we are left 
with mixed regimes of federal and state law.”), with Ronan E. Degnan, Federalized Res Judicata, 
85 YALE L.J. 741, 742 (1976) (“[T]he effect of a judgment rendered by any court within the 
United States on judicial proceedings in any other jurisdiction is in the last analysis a matter of 
federal law.”). 

11. Act of Mar. 2, 1793, ch. 22, § 5, 1 Stat. 333, 334–35 (codified as amended at 28 U.S.C. 
§ 2283 (2006)). 

12. For accounts of the AIA, see generally Martin H. Redish, The Anti-Injunction Statute 
Reconsidered, 44 U. CHI. L. REV. 717 (1977); Diane P. Wood, Fine-Tuning Judicial Federalism: 
A Proposal for Reform of the Anti-Injunction Act, 1990 BYU L. REV. 289. 

13. See AM. LAW INST., STUDY OF THE DIVISION OF JURISDICTION BETWEEN STATE AND 

FEDERAL COURTS 299 (1969) [hereinafter ALI STUDY]; see also Richard H. Fallon, Jr., The 
Ideologies of Federal Courts Law, 74 VA. L. REV. 1141, 1165 n.91 (1988) (contending that the 
AIA originally enacted a “seemingly absolute” barrier that the Court later relaxed through “loose 
construction”); Lonny Sheinkopf Hoffman, Removal Jurisdiction and the All Writs Act, 148 U. 
PA. L. REV. 401, 461 (1999) (stating that, as originally enacted, the AIA established an “absolute 
prohibition”); Joan Steinman, The Newest Frontier of Judicial Activism: Removal Under the All 
Writs Act, 80 B.U. L. REV. 773, 780–81 (2000) (describing the ban imposed by the AIA as 
“apparently absolute” and the exceptions the product of “lax interpretation”); Andrea R. Lucas, 
Note, Balancing Comity with the Protection of Preclusion: The Scope of the Relitigation 
Exception to the Anti-Injunction Act, 97 VA. L. REV. 1475, 1479 (2011) (stating that the AIA “was 
initially perceived as an absolute ban on injunctions” but was later “undermin[ed]” by the 
recognition of judicial exceptions). 

14. Charles Warren, Federal and State Court Interference, 43 HARV. L. REV. 345, 367 (1930) 
(“[T]he very explicit words of the statute have been considerably stretched by the Court so as to 
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federal judiciary, which ignored the terms of the Act and recognized a 
series of exceptions that allowed the issuance of federal injunctive relief in 
certain circumstances.15  While some of these exceptions might be said to 
have reflected an attempt to accommodate other federal statutory interests,16 
the dominant view holds that many of them were “entirely judge-made” and 
based on reasons that “will not bear close scrutiny.”17  On this view, put 
forward by Justice Frankfurter in his influential decision in Toucey v. New 
York Life Insurance Co.,18 the Act represents an early monument to federal 
judicial restraint that should be restored and honored in debates over 
federal–state judicial relations.19 

A good deal of modern jurisdictional concurrency law embraces 
Justice Frankfurter’s account of the AIA.  The American Law Institute 
essentially adopted the Toucey narrative in its 1969 study of federal–state 
jurisdiction,20 and the Court continues to invoke Justice Frankfurter’s 
account of the statute’s origins and evolution.  Thus in Atlantic Coast Line 
Railroad Co. v. Brotherhood of Locomotive Engineers,21 Justice Black drew 
on Justice Frankfurter’s account, applying the AIA to foreclose injunctive 
relief against state court proceedings.22  More tellingly, Justice Black used 
the standard version of the AIA’s history in Younger v. Harris23 to illustrate 
the federalism values on which he was to base the doctrine of equitable 
restraint: Justice Black portrayed the original AIA as an “unconditional[]” 
restriction on the power of the federal courts that was meant to implement 
what he called “Our Federalism.”24  Even in its recent decision on the 
propriety of class-certification injunctions, the Supreme Court continued to 
describe the AIA as a controlling restriction unless the party seeking 
injunctive relief can bring the application within what the Court described 

 

admit of implied exceptions, and substantial breaches have been made in this apparently firm bar 
against federal interference.”). 

15. See generally Telford Taylor & Everett I. Willis, The Power of Federal Courts to Enjoin 
Proceedings in State Courts, 42 YALE L.J. 1169, 1172 (1933) (analyzing and classifying “the 
various situations in which such federal interference has been permitted”). 

16. For example, writing for the Court in Toucey v. New York Life Insurance Co., Justice 
Frankfurter identified several categories of exceptions that he considered express or implied 
statutory repeals of the AIA, including bankruptcy proceedings, removed actions, statutory 
limitations on shipowner liability, and statutory interpleader.  314 U.S. 118, 132–34 (1941). 

17. ALI STUDY, supra note 13. 
18. 314 U.S. 118 (1941). 
19. See id. at 132 (describing the AIA as a “sweeping prohibition” against any federal 

injunctive relief to stay state proceedings). 
20. See ALI STUDY, supra note 13. 
21. 398 U.S. 281 (1970). 
22. Id. at 285 & n.3, 287–88. 
23. 401 U.S. 37 (1971). 
24. Id. at 43–44 (internal quotation marks omitted). 
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as one of the three “narrow” exceptions25 that were added to the statute in 
1948.26 

In contrast to the dominant account of the statute as having been 
undercut by an activist (nineteenth-century) judiciary, some scholars view 
the AIA as a much more modest affair.  For one group of scholars, writing 
in the wake of Toucey, Justice Frankfurter had overridden a body of well-
established law.27  For a second group of scholars, writing after the civil 
rights revolution of the 1960s lent greater salience to the federal injunction 
as a tool of constitutional remediation, the AIA’s restriction on federal 
equitable power was viewed in less absolute terms.  According to Professor 
William Mayton, for example, the AIA was originally drafted to curtail 
only the power of a single Justice to grant injunctive relief while riding the 
circuit.28  Such an account, which portrays the AIA as having left the 
injunctive power of federal courts wholly intact,29 has persuaded some 
distinguished observers.30 

In this Article, we propose a new synthesis of jurisdictional 
concurrency law that rejects both Justice Frankfurter’s view of the AIA as a 
sweeping prohibition of antisuit injunctions and Professor Mayton’s 
conception of the AIA as limited to the work of single Justices.  The key to 
our new account lies in the original 1793 text of the statute as interpreted 
against the backdrop of equity practice in the eighteenth century.  The Act 
provided that no federal judicial “writ of injunction” was to be granted to 
stay proceedings in any state court.31  While it reads like a sweeping 
prohibition to modern observers, the text actually imposed an important but 

 

25. See Smith v. Bayer Corp., 131 S. Ct. 2368, 2375 (2011) (quoting Chick Kam Choo v. 
Exxon Corp., 486 U.S. 140, 146 (1988)) (internal quotation marks omitted). 

26. Act of June 25, 1948, ch. 646, § 2283, 62 Stat. 869, 968 (codified as amended at 28 
U.S.C. § 2283). 

27. See, e.g., Mary Brigid McManamon, Felix Frankfurter: The Architect of “Our 
Federalism,” 27 GA. L. REV. 697, 709 & n.73 (1993) (collecting the reaction to Justice 
Frankfurter’s “shock[ing]” rejection of established exceptions to the AIA). 

28. William T. Mayton, Ersatz Federalism Under the Anti-Injunction Statute, 78 COLUM. L. 
REV. 330, 332–38 (1978); see also Comment, Federal Court Stays of State Court Proceedings: A 
Re-Examination of Original Congressional Intent, 38 U. CHI. L. REV. 612, 613 (1971) (arguing 
that while the AIA barred injunctive relief, it left the federal courts free to use other forms of 
federal interposition, such as the common law writ of certiorari). 

29. See Mayton, supra note 28. 
30. See ERWIN CHEMERINSKY, FEDERAL JURISDICTION § 11.2.1, at 736 & n.5 (5th ed. 2007) 

(calling Mayton’s interpretation a “persuasive[] demonstrat[ion]”); FALLON ET AL., supra note 2, 
at 1030 (opining that Mayton “marshals considerable support” for his view); LARRY W. YACKLE, 
FEDERAL COURTS 493 n.13 (3d ed. 2009) (describing Mayton’s account as based upon 
“irresistible evidence”); Wythe Holt, “The Federal Courts Have Enemies in All Who Fear Their 
Influence on State Objects”: The Failure to Abolish Supreme Court Circuit-Riding in the 
Judiciary Acts of 1792 and 1793, 36 BUFF. L. REV. 301, 336 n.145 (1987) (agreeing with 
Mayton’s single-Justice theory). 

31. Act of Mar. 2, 1793, ch. 22, § 5, 1 Stat. 333, 335 (1793). 



PFANDER.FINAL.RESUBMIT.2.OC (DO NOT DELETE) 11/15/2013  10:10 PM 

2013] The Anti-Injunction Act 7 

limited restriction.  Courts of equity in the eighteenth century issued two 
kinds of antisuit injunctive relief.  The most common form of such relief, 
the “writ of injunction,” was issued in connection with an original suit in 
equity brought for the very purpose of seeking a stay that would enable 
litigants to assert an equitable defense to an action pending in another court 
(often a court of law).32  Today, in procedural systems where law and equity 
have been combined, litigants no longer pursue such relief; they can raise 
equitable defenses, like fraud or mistake, without going to a separate court 
of equity.33  But in the eighteenth century, litigants could not raise equitable 
defenses at law.  Instead, they were obliged to file an original action in 
equity and seek a stay of the legal proceeding to press their claim that an 
equitable defense foreclosed recovery in the earlier filed proceeding.34  By 
banning writs of injunction to stay proceedings in state court, the 1793 Act 
foreclosed original actions in a federal court of equity to raise equitable 
defenses to a pending state court proceeding.  Suitors were obliged to seek 
such equitable relief in state courts instead. 

While the 1793 Act thus curtailed one form of federal equitable 
interference in state court proceedings, it left intact another established 
source of authority to grant injunctive relief.  Apart from original actions 
for writs of injunctions to stay a pending proceeding, suitors in equity often 
sought ancillary relief in the “nature of an injunction” in connection with 
litigation that was first filed in a court of equity.  Thus, if a court of equity 
took on the administration of an estate, or entertained an interpleader action 
involving competing claims to a limited fund, it would grant relief in the 
nature of an injunction to stay a separate action that threatened to 
undermine its ability to ensure an equitable distribution of the fund or 
estate.  Similarly, if a party filed suit both at law and in equity, the court of 
equity would force an election of remedies and, if the party chose to 
proceed in equity, the court would enjoin the proceeding at law as a matter 
of course.  Finally, once the court of equity issued a decree, it would grant 
relief in the nature of an injunction to secure the decree’s effectiveness.  In 
all of these instances, injunctive relief was ancillary to an action that first 
began in the court of equity.  In all of these instances, moreover, the court 
of equity would grant relief on motion or petition; it did not require the 
moving party to initiate an original action seeking relief in the form of a 
writ of injunction.35 

Understood in its eighteenth century setting, then, the 1793 Act barred 
federal courts of equity from interposing to vindicate defenses to previously 
filed state court proceedings.  But it did not limit the power of federal 

 

32. See infra subparts I(A)–(B). 
33. See FED. R. CIV. P. 2 (“There shall be one form of action . . . .”). 
34. See infra subpart I(A). 
35. See infra subparts I(A)–(B). 
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courts, when they first obtained jurisdiction over the cause, the parties, or 
the disputed property, to ensure the effectiveness of their decrees.  We thus 
find in both the statute and in its nineteenth-century application a fairly 
straightforward rule of priority: when the state proceeding began first and 
the parties went to federal court for a stay on equitable grounds, the federal 
action was barred.  But when the parties first brought suit in federal court 
and that court obtained jurisdiction, the federal court could stay 
subsequently filed state proceedings where necessary as a matter of judicial 
self-defense.  These self-defensive injunctions were viewed as ancillary and 
did not implicate the statutory prohibition against original “writs of 
injunction.”  We will sometimes refer to the principle that emerges from 
this distinction as “equitable priority” to capture the idea that federal courts 
were free to stay state proceedings (on motion, rather than original writ) 
when they threatened prior federal equitable control of the dispute and its 
parties. 

As an implication from the text of the 1793 Act, our suggested 
distinction between original and ancillary relief and the associated principle 
of equitable priority calls for a thorough reassessment of the law of federal–
state concurrency.  For starters, we find that, contrary to Justice 
Frankfurter’s view, the AIA exceptions were often well grounded in the 
Act’s qualified language.  In the main, federal courts granted injunctive 
relief against state proceedings when the former had first obtained authority 
over the dispute, when the relief sought was ancillary to the federal action, 
and when the relief sought to defend the federal court’s equitable priority.  
Indeed, in many of the leading cases, the Supreme Court expressly invoked 
the distinction between original and ancillary injunctive relief in support of 
federal authority.36  Such an understanding of the nineteenth-century cases 
also runs counter to Professor Mayton’s single-Justice account; the AIA 
barred both courts and single Justices from issuing writs of injunction in 
original actions.  The exceptions to (or, more accurately, applications of) 
the AIA do not prove Professor Mayton’s claim that federal courts were 
unconstrained, but show only that they were free to interpose in self-
defense when the federal proceeding enjoyed equitable priority. 

We develop our new account of the AIA and the principle of equitable 
priority in three parts.  Part I summarizes important features of eighteenth-
century antisuit practice in the courts of equity as an essential backdrop to a 
better appreciation of the origins and meaning of the AIA.37  We trace the 
equitable distinction between original complaints for a writ of injunction 
 

36. See infra subpart I(D). 
37. We offer a more detailed historical account in a separate paper that focuses on an early 

federal equitable dispute in North Carolina, involving founding-era banker Robert Morris, that 
apparently led to the AIA’s enactment.  See James E. Pfander & Nassim Nazemi, Morris v. Allen 
and the Lost History of the Anti-Injunction Act of 1793, 108 NW. U. L. REV. (forthcoming 2013). 
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and ancillary motions for relief in the nature of an injunction, a distinction 
the drafters of the AIA carefully wrote into the statute.  We next examine 
nineteenth-century application of the AIA, showing how the Court 
remained faithful—at least initially—to the statutory distinction between 
original relief (prohibited) and ancillary relief (allowed).  We draw on these 
elements of nineteenth-century practice (including the handling of equitable 
receiverships and bankruptcy proceedings) in formulating the principle of 
equitable priority, showing how the so-called exceptions to the AIA sought 
to protect the power of the federal courts of equity to decide cases properly 
before them. 

Part II applies the lessons of the Act’s first century to current issues of 
jurisdictional concurrency.  We begin with Justice Frankfurter’s opinion in 
Toucey, which called into question well-established exceptions to the AIA 
that had arisen over time.  Then we discuss Congress’s selective rejection of 
Toucey in a 1948 codification that continues to frame inquiries into the 
propriety of federal antisuit relief today.  We take note of both what 
Congress preserved and what it rejected, suggesting new ways to 
understand the AIA’s exception for federal statutes, its relitigation 
exception, and its exception for injunctions in aid of in rem jurisdiction.  
Finally, we examine Congress’s rejection of the fraud exception to the AIA, 
explaining why that legislative decision should be interpreted as restoring 
the AIA as a limit on federal review of state court decisions and as 
providing a foundation for the eventual abandonment of the dubious 
Rooker–Feldman doctrine. 

Part III examines the much debated doctrine of equitable restraint.  
While Justice Black based his Younger v. Harris decision on judge-made 
law, he drew inspiration from the AIA’s restriction on federal injunctions to 
stay state court proceedings.38  As we have seen, the AIA was aimed at state 
court litigants; it required them to pursue their equitable defenses by 
appropriate action in state court, rather than by seeking a federal court stay 
of the state court proceeding.  The Younger case fell squarely within the 
terms of the Act’s prohibition; the state defendant was asking the federal 
court to recognize a defense (unconstitutionality) to the charges pending 
against him (violation of the California state criminal syndicalism statute) 
and to enjoin the state proceeding.39  But while the AIA bolsters the 
Younger Court’s conclusion, it casts doubt on the Court’s decision to treat 
§ 1983 as an exception to the AIA’s antisuit prohibition in Mitchum v. 
Foster.40  We also question the Court’s conclusion that equitable restraint 
precludes overlapping actions for declaratory relief.  After we evaluate 

 

38. 401 U.S. 37, 43–44 (1971). 
39. Id. at 38–39. 
40. See 407 U.S. 225, 243 (1972) (“[Section] 1983 is an Act of Congress that falls within the 

‘expressly authorized’ exception of that law.”). 
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subsequent developments in the equitable restraint line of cases, we offer a 
new synthesis of the law that proposes to substitute the legislative rules of 
federal–state concurrency for the judge-made rules that now apply. 

Finally, Part III draws on our understanding of the AIA and equitable 
priority to interrogate certain of the abstention doctrines that have arisen 
over time.  At first blush, such doctrines may appear at odds with the 
bedrock idea in Kline v. Burke Construction Co. that state and federal 
courts may entertain overlapping and duplicative actions seeking in 
personam relief.41  But some abstention doctrines rest on notions of 
equitable priority that cohere with the Kline presumption.  In two leading 
abstention cases, Burford v. Sun Oil Co.42 and Colorado River Water 
Conservation District v. United States,43 the Court directed the federal 
courts to refrain from entertaining state law claims of which those courts 
indisputably had jurisdiction.44  While critics have questioned both 
decisions, we think they represent a straightforward extension of the 
principle of equitable priority to litigation that first begins in the state 
courts.  In both cases, the state courts had primary responsibility for 
ensuring an equitable administration of a limited natural resource: oil in the 
case of Burford45 and water in the case of Colorado River.46  More for one 
claimant would have meant less for another; federal interposition could 
have interfered with the state courts’ ability to achieve an equitable 
allocation.  After linking these abstention doctrines to equitable priority, a 
brief conclusion follows. 

I. Understanding the AIA 

As enacted in 1793, the AIA provided that no “writ of injunction 
[shall] be granted to stay proceedings in any court of a state.”47  The 
language rules out original process by bill to stay state court proceedings 
through the writ of injunction but leaves in place the power of federal courts 
to grant ancillary relief in the nature of an injunction.  The statute thus 
provides a textual predicate for many of the “exceptions” to the AIA that 
the federal courts later came to recognize.  In this Part, we first introduce 
the distinction between original and ancillary process in chancery, explain 
how that distinction was written into the AIA, and then examine the way 

 

41. See 260 U.S. 226, 230 (1922) (“[W]here the action first brought is in personam and seeks 
only a personal judgment, another action for the same cause in another jurisdiction is not 
precluded.” (citing cases)). 

42. 319 U.S. 315 (1943). 
43. 424 U.S. 800 (1976). 
44. Id. at 818; Burford, 319 U.S. at 334. 
45. 319 U.S. at 316–17. 
46. 424 U.S. at 804. 
47. Act of Mar. 3, 1793, ch. 22, § 5, 1 Stat. 333, 335 (1793). 
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federal courts applied this distinction in the nineteenth and early twentieth 
centuries. 

A. A Brief Primer on the Writ of Injunction to Stay Legal Proceedings 

To explain the AIA, we must first describe the messy world of 
jurisdictional overlap that characterized eighteenth-century litigation before 
Anglo-American courts of law and courts of equity.  Unlike today, when 
litigants invoke the jurisdiction of a single court that typically has the power 
to hear all related claims and defenses and to grant any form of appropriate 
relief, the power of courts of law and equity was closely circumscribed and 
the remedies they made available were quite distinct.  Courts of law heard 
suits for damages, among other things, and entered judgments enforceable 
through seizure of person or property.48  Courts of equity, by contrast, did 
not award damages as such but issued orders that compelled the parties, on 
pain of contempt, to comply with the court’s conception of what equity and 
good conscience required.49  The problem of overlapping jurisdiction arose 
from the fact that courts of law did not recognize equitable defenses, such 
as fraud, mistake, and unconscionability, and they did not make discovery 
available to the parties.50  Thus, a defendant in a court of law who wished to 
set up an equitable defense or take discovery was obliged to file a new 
proceeding in equity.  The failure of the law courts to recognize such 
defenses made remedies at law inadequate and justified equitable 
interposition. 

The problem of coordinating litigation was complicated by the refusal, 
by and large, of the two courts to accord claim-preclusive effect to one 
another’s judgments.51  Entry of a judgment at law in a contract dispute, for 
example, was no bar to the institution of a bill in equity to enjoin the 
creditor from enforcing the judgment.52  In the mind of the eighteenth-

 

48. See GEO. TUCKER BISPHAM, THE PRINCIPLES OF EQUITY § 380 (Joseph D. McCoy ed., 
11th ed. 1931) (distinguishing legal rights and remedies from equitable ones); 1 JOSEPH STORY, 
COMMENTARIES ON EQUITY JURISPRUDENCE §§ 25–26 (W.H. Lyon, Jr., ed., 14th ed. 1918) 
(same). 

49. See ROBERT HENLEY EDEN, A TREATISE ON THE LAW OF INJUNCTIONS 290 (London, 
Joseph Butterworth & Sons 1821) (explaining that courts in equity compel parties to act in good 
conscience, and parties who disobey an order from a court in equity will be held in contempt). 

50. See id. at 17–19; STORY, supra note 48, § 26–29; 2 STORY, supra note 48, § 1197. 
51. See EDEN, supra note 49, at 31 (observing that courts of law did “not tak[e] notice of a 

decree in equity, which therefore compel[led] them, in support of their jurisdiction, to establish 
their decrees by injunction”); Note, Problems of Res Judicata Created by Expanding “Cause of 
Action” under Code Pleading, 104 U. PA. L. REV. 955, 956–60 (1956) (describing the relationship 
between decrees in equity and judgments at law, before the merger of law and equity). 

52. See N. Assurance Co. of London v. Grand View Bldg. Ass’n, 203 U.S. 106, 106–07 
(1906) (concluding that a failure at law does not bar an equitable proceeding to reform the 
instrument); Boyce’s Ex’rs v. Grundy, 28 U.S. (3 Pet.) 210, 210–11 (1830) (involving a request 
for an injunction against an adverse judgment at law and “rescision of the contract” on the 
equitable grounds of “fraudulent and false representation[]”); 18 CHARLES ALAN WRIGHT ET AL., 



PFANDER.FINAL.RESUBMIT.2.OC (DO NOT DELETE) 11/15/2013  10:10 PM 

12 Texas Law Review [Vol. 92:1 

 

century jurist, the entire case had not been resolved by the judgment 
because the court of law did not entertain the sorts of defenses that courts of 
equity had come to recognize.  Similarly, the pendency of an action in a 
court of equity to settle accounts or administer an estate would not prevent 
one of the parties from bringing suit at common law.53  As a result, it was 
quite common for both courts to entertain different aspects of what we 
would today regard as a single dispute.  Thus, the holder of a note or sealed 
instrument might commence an action for damages at common law.  If the 
defendant wished to assert a defense of fraud or mistake, the court of law 
would pay no heed.  Instead, the defendant was obliged to initiate a new 
proceeding in equity, seeking to establish the fraud or mistake defense. 

The court of equity frequently took the lead in coordinating these 
overlapping proceedings, acting through the instrument of the antisuit 
injunction.54  Antisuit injunctions could issue at any stage of a proceeding at 
law: upon initiation, before trial, after trial, after judgment, and during 
execution.55  Indeed, courts of equity claimed that they had the power to 

 

FEDERAL PRACTICE AND PROCEDURE § 4410 (2d ed. 2002) (“[A] party who lost an action at law 
on a contract, for instance, might undo the law judgment by securing reformation in a subsequent 
suit in equity.”). 

53. See EDEN, supra note 49, at 17 (“[C]ourts of law have a concurrent jurisdiction with 
courts of equity in determining upon the legality of the consideration of an instrument . . . .”); 
1 SAMUEL TURNER CONSIDERABLY ENLARGED AND IMPROVED BY ROBERT VENABLES, THE 

PRESENT PRACTICE AND COSTS IN THE HIGH COURT OF CHANCERY 374 n.b (London, W. Clarke 
& Sons 5th ed. 1817). 

54. See EDEN, supra note 49, at 34–36, 46 (implying the primacy of the courts of equity in 
this regard by detailing some of the particulars of equity antisuit injunctions).  Early English cases 
confirm this practice.  See e.g., Paxton v. Douglas, (1803) 32 Eng. Rep. 456 (Ch.); 8 Ves. Jun. 
519, 520 (observing that “[a] Decree against an executor is in [the] nature of a judgment at law” 
and that “[a]fter that” the executor “may on motion, without filing a bill for an injunction, restrain 
a creditor suing at law”); Brooks v. Reynolds, (1782) 28 Eng. Rep. 1070 (Ch.) 1072; 1 Bro. C.C. 
183, 186 (announcing that “where the Court has, by decree, taken upon itself the administration of 
assets, it will now restrain parties suing the executor at law; and it now is unnecessary to file a 
separate bill for such purpose, since an injunction can be applied for in the existing suit.”); Jones 
v. Earl of Strafford, (1730) 24 Eng. Rep. 977 (Ch.) 981 n.3; 3 P.WMS. 79, 90 n.3 (K.B.) 
(observing that where “the plaintiff prosecutes the defendant at law and in equity for one and the 
same matter, so that the defendant is doubly vexed,” the plaintiff must “make his election in which 
court he will proceed; and if he elects to proceed in this court (the Chancery) then the proceedings 
at law are by that order to be stayed by injunction”). 

55. See BISPHAM, supra note 48, § 380 (observing that a court of equity could issue an 
injunction at almost any time); 7 NATHAN DANE, A GENERAL ABRIDGMENT AND DIGEST OF 

AMERICAN LAW 618 (Bos., Cummings, Hilliard & Co. 1824) (“An injunction may stay trial, or 
verdict, or judgment, or execution, or money levied thereon in the officer’s hands.”); LORD 

NOTTINGHAM, ‘MANUAL OF CHANCERY PRACTICE’ AND ‘PROLEGOMENA OF CHANCERY AND 

EQUITY’ 83, 147–48 (D.E.C. Yale ed., 1965) (recognizing that injunctions may issue in a wider 
range of circumstances than other equitable remedies); 1 RICHARD WOODDESSON, LECTURES ON 

THE LAW OF ENGLAND 162 (W.R. Williams ed., Phila., John S. Littell 1842) (noting the power of 
courts of equity to confirm, alter, or vacate the decrees of commissioners); JOHN WYATT, THE 

PRACTICAL REGISTER IN CHANCERY 251 (London, Joseph Butterworth & Sons 1800) (“An 
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direct the disposition of money the sheriff had collected to satisfy a 
judgment at law.56  Of course, the court of equity had to be persuaded that 
equitable interposition was justified on the facts and law.  But if that was 
so, the court would enjoin the judgment creditor from taking any further 
steps to enforce an “inequitable” judgment of the law court.57  The 
injunction ran against the party, threatening him or her with contempt 
sanctions.58  While the decree and the injunction did not, as a formal matter, 
bind the court of law or threaten the law judges with contempt, the primacy 
of the equitable decree had long been settled.  Indeed, the triumph of equity 
came by royal decree in the early seventeenth century, when King James 
ruled that the Chancellor (Ellesmere) had jurisdiction in equity to enjoin the 
judgments at law of King’s Bench.59 

B. Original and Ancillary Antisuit Injunctions 

The distinction between original process by way of a writ of injunction 
and ancillary relief in the nature of an injunction seems to have arisen 
shortly after equity’s triumph, during Francis Bacon’s hitch as Chancellor.  
At that point, among the most common injunctions were those issued to 
stay proceedings at common law.60  Bacon understood that the practice of 
enjoining judgments had been controversial with common lawyers; he had 
headed up the royal commission that defended Chancellor Ellesmere’s 
power to stay Lord Coke’s judgments in King’s Bench.61  When Bacon later 
took over as Chancellor, he issued a series of famous ordinances with 
procedural protections designed to make the issuance of stays less 

 

injunction to stay proceedings at law extends to prevent a suit against the sheriffs for not paying 
over money levied under an execution in the original suit.”). 

56. See 1 HENRY MADDOCK, A TREATISE ON THE PRINCIPLES AND PRACTICE OF THE HIGH 

COURT OF CHANCERY 109 (N.Y.C., Gould, Banks & Gould 1817) (“Such injunctions are 
sometimes used . . . to stay the money in the hands of the sheriff . . . .”). 

57. See 1 HENRY CAMPBELL BLACK, A TREATISE ON THE LAW OF JUDGMENTS § 356 (2d ed. 
1902); EDEN, supra note 49, at 3. 

58. See TURNER, supra note 53, at  368–69. 
59. See 3 WILLIAM BLACKSTONE, COMMENTARIES ON THE LAWS OF ENGLAND 53–54 

(Oxford, Clarendon Press 1768). 
60. See EDEN, supra note 49, at 1–3 (“[I]t has become one of the most ordinary modes of 

equitable interposition to afford relief by [i]njunctions to stay proceedings at law.” (emphasis 
omitted)); TURNER, supra note 53, at 361 (noting that a writ of injunction was “frequently applied 
for to restrain a [p]arty from proceeding at [l]aw”). 

61. 1 WILLIAM HOLDSWORTH, A HISTORY OF ENGLISH LAW 461–65 (A.L. Goodhart & H.G. 
Hanbury eds., 7th ed. 1956); see also The King’s Order and Decree in Chancery, (1616) 21 Eng. 
Rep. 61 (Ch.); Cary 115. The King’s attendants found: 

[T]hat there hath been a strong current of practice of proceeding in Chancery after 
judgment, and many times after execution, continued from the beginning of Henry 
the Seventh’s reign, unto the time of the Lord Chancellor [Ellesmere] . . . where there 
is no remedy for the subject, by the strict course of the common law, unto which the 
Judges are sworn. 

21 Eng. Rep. 61 (Ch.); Cary 115, 118. 



PFANDER.FINAL.RESUBMIT.2.OC (DO NOT DELETE) 11/15/2013  10:10 PM 

14 Texas Law Review [Vol. 92:1 

 

controversial.62  Most relevant for our purposes, Bacon ordered that no writ 
of injunction to stay a common law action was to be granted on petition or 
motion alone.63  Instead, Bacon required that the party seeking such relief 
file a formal bill to commence an action in the Chancery.64  By requiring 
that parties initiate an original action by bill, Bacon guaranteed a series of 
important procedural protections, including service of process on the 
opponent (by way of subpoena) and notice of both the allegations in the bill 
and the requested relief.65 

By the eighteenth century, these elements of practice in connection 
with writs of injunction to stay proceedings at law had become well 
established.66  Thus, in his Vinerian lectures of 1777, Richard Wooddeson 
explained injunction proceedings as those “in which the bill prays, besides 
the writ of subpoena to compel the defendant to appear and answer, a writ 
also of injunction, inhibiting him from suing the complainant at common 
law.”67  Wooddeson went on to explain that “he who seeks an injunction, 
should have a bill filed in court at the time.”68  Robert Eden’s early 
nineteenth-century treatise on the law of injunctions was to much the same 
effect.  He explained that an “[i]njunction is a writ, issuing by the order and 
under the seal of a court of equity,” which seeks among other things to 
“stay proceedings in courts of law, in the spiritual courts, the courts of 
admiralty, or in some other court of equity.”69  Eden also explained that 
practice on the writ of injunction required the complainant to file a bill, to 
 

62. See, e.g., FRANCIS BACON, Ordinances in Chancery, in 15 THE WORKS OF FRANCIS 

BACON 347, 355–57 (Spedding et al. eds., Bos., Houghton, Mifflin & Co. 1861); cf. EDEN, supra 
note 49, at 35 n.f (recognizing that Lord Bacon abolished the abusive practice of granting 
injunctions simply upon priority of suit). 

63. See BACON, supra note 62, at 353 (stating that “[w]here causes come to a hearing in court, 
no decree bindeth any person who was not served with process . . . , according to the course of the 
court” or who did not appear). 

64. See id. at 358 (allowing suits after judgment only where the complainant puts up a bond 
“with good sureties to prove the suggestions of the bill”); see also EDEN, supra note 49, at 45. 

65. See NOTTINGHAM, supra note 55, at 46.  Nottingham compiled his manual during the 
period of his Lord Keepership, from November 1673 to December 1675.  D.E.C. Yale, 
Introduction to LORD NOTTINGHAM, ‘MANUAL OF CHANCERY PRACTICE’ AND ‘PROLEGOMENA 

OF CHANCERY AND EQUITY’ 3, 6 (D.E.C. Yale ed., 1965).  Original bill practice with notice by 
subpoena continued into the nineteenth century.  See 2 JOSEPH HARRISON, THE PRACTICE OF THE 

HIGH COURT OF CHANCERY 540–41 (John Newland ed., London, Joseph Butterworth & Sons 
1808). 

66. See, e.g., HARRISON, supra note 65, at 555–56. 
67. 3 WOODDESSON, supra note 55, at 158 (footnotes omitted).  This is a revised edition of 

Wooddesson’s A Systematical View of the Laws of England: As Treated of in a Course of Vinerian 
Lectures, Read at Oxford, During a Series of Years, Commencing in Michaelmas Term, 1777, first 
published between 1792 and 1793. 

68. Id. 
69. EDEN, supra note 49, at 1; see also MADDOCK, supra note 56, at 107–08 (recognizing that 

chancery can stay proceedings in the ecclesiastical courts); 3 WOODDESSON, supra note 55, at 
163. 
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include a request for the writ in the bill’s prayer, and to serve the bill on the 
defendant with the subpoena.70  A type of injunction called a “common 
injunction” might issue, on proof of service of the bill, if the defendant 
failed to answer or appear in court.71 

Apart from this formal practice in connection with “writs of 
injunction,” Eden also recognized that equity would, in certain specified 
cases, grant ancillary relief “in the nature of an injunction” upon motion, 
without requiring the complainant to file a bill for a writ of injunction.72  
First, he pointed to a situation in which the court of equity had issued a 
decree for the administration of assets.73  If a creditor of the estate under 
administration later initiated a suit at law claiming title to the assets, the 
court of equity would stay the proceeding on motion, rather than on bill 
filed.74  Relief by motion was also available where the plaintiff had filed 
two actions, one in law and one in equity, for the same claim.  Equity would 
require the plaintiff to elect his remedy; if he chose the equitable path, the 
plaintiff would be enjoined as a matter of course from pursuing the action at 
law.75  Third, relief by motion would issue when the plaintiff had pursued 
 

70. See EDEN, supra note 49, at 45, 48–49.  A money deposit was also required where the 
complainant sought to enjoin a judgment at law.  WYATT, supra note 55, at 238. 

71. See EDEN, supra note 49, at 66, 68; HARRISON, supra note 65, at 541, 543 (defining the 
common injunction); 2 STORY, supra note 48, § 1215 (same); TURNER, supra note 53, at 361; see 
also 3 EDMUND ROBERT DANIELL, A TREATISE ON THE PRACTICE OF THE HIGH COURT OF 

CHANCERY 275 (London, J. & W.T. Clarke 1837) (distinguishing “common injunctions” from 
“special injunctions” (emphasis omitted)); EDEN, supra note 49, at 57–61 (discussing various 
circumstances in which an injunction will issue to stay proceedings at law).  Thus it was possible 
for an injunction to issue before the defendant’s filing of an answer, in order to preserve the status 
quo.  See WYATT, supra note 55, at 233.  If the defendant answered and denied the bill’s equity, 
the court would dissolve the injunction absent a showing of good cause by the plaintiff.  See 
EDEN, supra note 49, at 64; TURNER, supra note 53, at 370; WYATT, supra note 55, at 234, 242. 

72. EDEN, supra note 49, at 45–47, 290; see also HARRISON, supra note 65, at 544 (detailing 
a foreclosure dispute in which the court issued an injunction against the defendant’s foreclosure 
application despite the fact that no bill had been filed); W.J. JONES, THE ELIZABETHAN COURT OF 

CHANCERY 184 (1967); 2 STORY, supra note 48, §§ 1181–1184; TURNER, supra note 53, at 373–
75 (noting that injunctive relief may be granted by motion where the time required in obtaining a 
writ would result in injury or detriment to the plaintiff). 

73. See EDEN, supra note 49, at 46; see also Brooks v. Reynolds, (1782) 28 Eng. Rep. 1070 
(Ch.) 1072; 1 Bro. C.C. 183, 185 (observing that where the Court of Chancery has “taken the fund 
into its own hands, [it] will not permit the executor to be pursued at law”); 2 STORY, supra note 
48, § 1213. 

74. See EDEN, supra note 49, at 31, 46; see also Paxton v. Douglas, (1803) 32 Eng. Rep. 456 
(Ch.) 456; 8 Ves. Jun. 520 (observing that an executor “may on motion, without filing a bill for an 
injunction, restrain a creditor suing at law” where a “decree for administration of assets” had 
previously issued); TURNER, supra note 53 (noting the same exception). 

75. See Jones v. Earl of Strafford, (1730) 24 Eng. Rep. 977 (Ch.) 981 n.3; 3 P.WMS. 79, 90 
(K.B.) (recognizing that the plaintiff must make an election as between pursuing claim in law or 
equity and noting that if the plaintiff elects to proceed in chancery, “then the proceedings at law 
are by that order to be stayed by injunction”); EDEN, supra note 49, at 35–36, 46 (same).  This 
was the rule even if the subsequent action at law was a criminal prosecution.  See EDEN, supra 
note 49, at 41–42.  Despite the maxim that equity will not enjoin a criminal proceeding, an 
important exception permitted injunctions against parties in equity who sought to relitigate—in a 
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equitable relief without success and later sought to relitigate the matter by 
filing a duplicative action at law.76  Early cases suggest that such ancillary 
injunctive relief came in the form of an “order” of injunction, as 
distinguished from the traditional “writ” of injunction.77 

These exceptions, which allowed a party to pursue ancillary equitable 
relief without filing a formal bill for a writ of injunction, have a good deal 
in common.  For starters, they apply to situations in which a proceeding was 
first commenced in a court of equity and a subsequent action was brought in 
a court of law.  Because the parties were already before the court of equity, 
there was no reason to insist on the commencement of a new action in 
equity with attendant service of process.78  In all of the situations described, 
moreover, relief by motion was necessitated by a gap in the doctrine of 
claim preclusion.  As Eden explained, courts of law refused to take “notice 

 

subsequently filed criminal proceeding—issues that were properly before the court of equity.  See 
Ralph U. Whitten, Federal Declaratory and Injunctive Interference with State Court Proceedings: 
The Supreme Court and the Limits of Judicial Discretion, 53 N.C. L. REV. 591, 598–99 (1975) 
(noting that some authorities appeared to recognize that the exception permitting injunctions was 
“part of a broader power to protect equity’s jurisdiction over matters and parties within its 
control”); see also 2 STORY, supra note 48, § 1216 (noting that such injunctions were “merely 
incidental to the ordinary power of the court to impose terms upon parties who seek its aid in 
furtherance of their rights”). 

76. See Brooks v. Reynolds, (1782) 28 Eng. Rep. 1070 (Ch.) 1072; 1 Bro. C.C. 183, 185 
(enjoining a creditor from proceeding at law to recover a debt after a decree for the payment of 
creditors had been made); EDEN, supra note 49, at 46 (noting that a plaintiff who has sought relief 
in equity “is restrained from proceeding in the cause at law”); NOTTINGHAM, supra note 55, at 83, 
147–48. 

77. See Kershaw v. Thompson, 4 Johns. Ch. 609, 614, 618 (N.Y. Ch. 1820) (referring to an 
“order for an injunction against the tenant to deliver possession” and observing that “[t]he course 
of proceeding” in foreclosure cases “is the order, then the injunction, and then the writ of 
assistance” by which the sheriff might put the purchaser of the mortgaged property into 
possession); Dove v. Dove, (1783) 21 Eng. Rep. 411 (Ch.) 412–13; Dick. 617, 620–21 (describing 
the “form of an order for an injunction to deliver possession” and observing that “[u]pon proof of 
service of the injunction, and its not having been complied with, upon motion without notice, . . . a 
writ of assistance will be ordered”). 

78. See Kershaw, 4 Johns. Ch. at 612–18.  In Kershaw, the court stated: 
If it was to be understood, that after a decree and sale of mortgaged premises, the 
mortgagor . . . could withhold the possession in defiance of the authority of this 
Court, and compel the purchaser to resort to a Court of law, I apprehend that the 
delay, and expense, and inconvenience of such a course of proceeding, would greatly 
impair the value and diminish the results of sales under a decree. 

Id. at 613.  Cf. WYATT, supra note 55, at 231 (recognizing, implicitly, that orders of injunction 
differ from writs of injuction on bill filed by noting that they may be issued by word of mouth if 
the party against whom the injunction is being issued is physically present in court).  Early 
treatises confirm the use of an “order” of injunction to deliver possession of land following a 
decree.  See BACON, supra note 62, at 353; NOTTINGHAM, supra note 55, at 134–35; 2 STORY, 
supra note 48, § 1291 (noting that “Courts of Equity also interfere and effectuate their own 
decrees in many cases by injunctions in the nature of a judicial writ or execution for possession of 
the property in controversy”). 
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of a decree in equity.”79  As a consequence, a court of equity could only 
secure its jurisdiction and ensure the effectiveness of its decrees by granting 
injunctive relief against inconsistent legal proceedings.80  Eden explained 
the matter in terms of the protection or effectuation of equitable authority; 
courts of equity were compelled “in support of their jurisdiction, to 
establish their decrees by injunction.”81  Eden’s phrasing of the matter 
anticipates both the principle of equitable priority and the forms of ancillary 
relief that federal courts would later recognize as having survived the AIA’s 
adoption. 

C. The AIA as a Bar to Original Bills of Injunction 

We have elsewhere told at greater length the story of the AIA’s 
adoption in 1793.82  Suffice it to say that the legislation appears to have had 
two important precursors: a well-publicized controversy over the threat of 
federal equitable antisuit intervention into a pending proceeding in the state 
courts of North Carolina83 and a well-known report that the nation’s first 
Attorney General, Edmund Randolph, submitted to Congress in December 

 

79. Eden, supra note 49, at 31; see also Morrice v. Bank of England, (1736) 36 Eng. Rep. 980 
(Ch.) 981; 3 Swans. 573 (“If an action of debt be brought upon a bond, a decree of this Court is 
not pleadable [in a court of law].”); WRIGHT ET AL., supra note 52 (acknowledging the absence of 
res judicata effect as between law and equity as a historical matter, generally, and observing that 
“a first proceeding at law or in equity often could be followed by a second proceeding in equity or 
at law”). 

80. See EDEN, supra note 49, at 31 (noting that courts of equity were compelled to establish 
their decrees by injunction because the courts of law did not take notice of a decree in equity). 

81. Id. 
82. Pfander & Nazemi, supra note 37. 
83. See Allen v. Morris & Nesbitt, Minute Docket, Chowan County Court of Pleas and 

Quarter Sessions, at entries dated March 29, 1787, and June 28, 1787 (1787) [hereinafter Chowan 
County Minutes] (on file with the North Carolina State Archives); Complaint, Morris v. Allen, 
Record of the Pleadings and Decrees in the Court of Equity, Superior Court of Law and Equity for 
Edenton District 252–84 (1788) [hereinafter Complaint, Morris] (on file with the North Carolina 
State Archives); Answer of Nathaniel Allen, John Maxwell Nesbitt, and David Hayfield 
Cunningham, Morris v. Allen, Record of the Pleadings and Decrees in the Court of Equity, 
Superior Court of Law and Equity for Edenton District 285–92 (1788) [hereinafter Answer, 
Morris] (on file with the North Carolina State Archives); Pleading of Josiah Collins and James 
Iredell, Morris v. Allen, Record of the Pleadings and Decrees in the Court of Equity, Superior 
Court of Law and Equity for Edenton District 293–98 (1788) [hereinafter Collins & Iredell 
Pleading, Morris] (on file with the North Carolina State Archives); see also 4 THE 

DOCUMENTARY HISTORY OF THE SUPREME COURT OF THE UNITED STATES, 1789-1800, at 202 
n.9 (Maeva Marcus et al. eds., 1992) [hereinafter DHSC] (suggesting that the prohibition against 
the Supreme Court’s ability to issue injunctions to stay proceedings in any state court was 
prompted by the confrontation between federal and state court jurisdiction in North Carolina 
arising from the case of Morris v. Allen); Wythe Holt & James R. Perry, Writs and Rights, 
“clashings and animosities”: The First Confrontation Between Federal and State Jurisdictions, 
7 LAW & HIST. REV. 89, 90–91 (1989) (summarizing the factual circumstances behind Morris v. 
Allen). 
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1790.84  The antisuit litigation grew out of an ongoing dispute between 
Robert Morris, the Philadelphia merchant and financier, and certain former 
business partners in North Carolina.85  After the North Carolina group 
obtained a judgment at law in North Carolina state court (and before the 
advent of federal diversity jurisdiction),86 Morris brought an action in a 
North Carolina state court of equity to stay the enforcement of that 
judgment.87  While the state court action was still pending, North Carolina 
ratified the Constitution,88 and Morris sought to remove the equitable 
proceeding to the newly instituted federal circuit court through the use of 
the writ of certiorari.89  Following removal, the federal court was asked to 
grant a writ of injunction to stay the enforcement of the state court 
judgment on equitable grounds.90 

We have reason to believe that the Morris litigation, which spawned a 
well-publicized controversy in the early Republic,91 played a role in 
Randolph’s proposal to separate as much as possible the jurisdiction of the 

 

84. Report of the Attorney-General to the House of Representatives (Dec. 31, 1790) 
[hereinafter Randolph’s Report], in DHSC, supra note 83, at 127–29; see also Warren, supra note 
14, at 347. 

85. Complaint, Morris, supra note 83, at 252–55, 263–64; see also Holt & Perry, supra note 
83, at 90–91, 112 nn.4–5. 

86. See Trial, Appearance, & Reference Docket, Allen v. Morris & Nesbitt, Chowan County 
Court of Pleas and Quarter Sessions, at entry under June 1787 (1787) [hereinafter Chowan County 
Trial Docket] (on file with the North Carolina State Archives); see also Holt & Perry, supra note 
83, at 92, 113 n.10. 

87. Complaint, Morris, supra note 83; Holt & Perry, supra note 83, at 92, 113 n.11. 
88. Ratification occurred on November 21, 1789.  13 MADISON STATE HISTORICAL SOCIETY 

OF WISCONSIN, THE DOCUMENTARY HISTORY OF THE RATIFICATION OF THE CONSTITUTION xlii 
(John P. Kaminski & Gaspare J. Saladino eds., 1981).  The Articles Congress had certified 
ratification a year earlier, after nine of the thirteen states ratified the Constitution.  Res. of Cong., 
Sept. 13, 1788, available at http://memory.loc.gov/service/rbc/bdsdcc/2410h/0001.jpg. 

89. See Act of June 4, 1790, ch. 27, § 3, 1 Stat. 126 (extending the federal judiciary to North 
Carolina on June 4, 1790, and providing that “the first session of the circuit court shall commence 
on the eighteenth day of June next”); Letter from Richard Nichols Harison, U.S. Attorney for the 
Dist. of N.Y., to Robert Morris, U.S. Senator for Pa. (Sept. 7, 1790) [hereinafter Harison Letter], 
in 2 DHSC, supra note 83, at 87–88 (“I shall use every [e]ffort to get your [c]ause into the federal 
[c]ourt & to procure that [j]ustice for the concerned which may be expected from an impartial 
[t]ribunal.” (footnote omitted)); Holt & Perry, supra note 83, at 103, 117 n.43. 

90. See 2 DHSC, supra note 83, at 87 n.3 (detailing Morris’s request to remove an ongoing 
suit to the federal system). 

91. See id., at 112 n.1, 113 n.4; Judges of the Superior Court of North Carolina, Declaration of 
the Judges of the Superior Court of North Carolina—November 19, 1790, reprinted in 2 DHSC, 
supra note 83, at 111–13 (announcing the intention of North Carolina state judges to defy the 
federal writ of certiorari); Res. of the Gen. Assemb. (N.C. Dec. 15, 1790), in 2 DHSC, supra note 
83, at 117–18 (commending the judges’ defiance); W. Lenoir, North-Carolina: In Senate, 
December, 1790, U.S. GAZETTE (Phila.), Feb. 23, 1791, at 760 (reporting on these events).  See 
generally Holt & Perry, supra note 83 (documenting in detail this early interjurisdictional clash). 
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state and federal courts.92  Among other features, Randolph’s draft 
legislation would have barred the federal courts from granting an injunction 
against the enforcement of the North Carolina state court judgment against 
Morris.  As Randolph explained in his notes on the jurisdiction conferred on 
the federal courts, courts of equity frequently interposed to entertain 
equitable defenses to suits that began in courts of law.93  He did not mean to 
debar such equitable relief altogether, but he objected to “throwing the 
common law side of the question into the state courts, and the equity side 
into the federal courts.”94  In other words, Randolph was concerned with the 
use of antisuit injunctions issued in connection with federal equitable 
intervention into a pending state court proceeding. 

Although Randolph’s report attracted little immediate support in 
Congress and was never adopted as a blueprint for reform of the nation’s 
judicial system,95 his concern with the prospect of federal equitable 
intervention in state court proceedings apparently anticipated the AIA, 
which became law a little over two years later.96  The Act prohibited “writs 
of injunction” to stay proceedings in state court.97  While conventional 
sources of legislative history offer little insight into the Act’s purpose,98 the 
reference to “writs of injunction” certainly suggests that the drafters meant 
to debar only the original bill of injunction as a mode of interposing 
equitable defenses to proceedings in state court.  Such legislation would 
foreclose relief in Morris and in other similar cases.  But such a limited 
interpretation of the AIA would leave intact the ancillary power of the 
federal circuit courts to grant relief in the nature of an injunction whenever 
they first obtained jurisdiction of the cause and the equities so dictated.  
Sure enough, as the next subpart describes, early nineteenth-century 
interpretations were consistent with this understanding that the AIA barred 
original bills of injunction but left ancillary powers intact.  The distinction 

 

92. See Randolph’s Report, supra note 84, at 128–29 (explicitly dividing jurisdiction in 
several areas between state and federal courts). 

93. See id. at 162–63 (discussing how the chancery had previously been thought to “usur[p] 
on” the common law). 

94. Id. at 163. 
95. See DHSC, supra note 83, at 122–27 (detailing the reasons for the failure of Randolph’s 

report in Congress). 
96. See Warren, supra note 14, at 347 (“This provision was undoubtedly made in 

consequence of a report by Attorney General Edmund Randolph.”). 
97. Act of Mar. 2, 1793, ch. 22, § 5, 1 Stat. 333, 334–35 (codified as amended at 28 U.S.C. 

§ 2283 (2006)). 
98. See 17A WRIGHT ET AL., supra note 52, § 4221 (“Why Congress [adopted the AIA] in 

1793 is lost in the mists of history.  There is no record of debate in Congress about it, and 
historians have only been able to speculate inconclusively about the motivation for the statute.” 
(footnote omitted)); Mayton, supra note 28, at 336 (noting the absence of recorded debates); 
Taylor & Willis, supra note 15, at 1170 (same); see also 2 DHSC, supra note 83, at 200–03, 338–
435 (recounting the legislative history of the Act from the evolution of drafts and 
contemporaneous correspondence). 
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between original and ancillary injunctions thus helps to explain the rise of 
so-called exceptions to the AIA. 

D. Ancillary Injunctions and the Rise of AIA “Exceptions” 

In this subpart, we canvas early applications of the AIA.  We begin by 
examining what appears to be the first Supreme Court decision applying the 
AIA, Diggs & Keith v. Wolcott.99  We find, in contrast to Professor Mayton, 
that the Supreme Court likely regarded the Act as a barrier to original 
injunctions by both federal courts and individual circuit Justices.  We 
continue our look at the early cases by examining several situations in 
which federal courts were permitted to enjoin state proceedings, despite the 
AIA’s supposed blanket ban.  We find, in contrast to Justice Frankfurter, 
that these so-called exceptions can be understood as elaborations of the 
distinction between original applications for writs of injunction on bills 
filed and ancillary proceedings by motion after commencement or decree.  
We conclude by suggesting the outlines of a principle of equitable priority 
that underlies federal use of ancillary injunctions. 

1. Diggs & Keith v. Wolcott.—In Diggs & Keith, reputedly the first 
case to consider the AIA’s meaning, the Supreme Court apparently ruled 
that the Act bars federal courts from asserting jurisdiction over actions 
seeking an original writ of injunction to stay proceedings in state court.100  
The litigation began in Connecticut state court, where Diggs and Keith 
commenced a suit at law against Wolcott.101  Wolcott, in turn, filed a bill of 
injunction in Connecticut state court, seeking to enjoin Diggs and Keith 
from proceeding at law.102  Diggs and Keith (citizens of Virginia) removed 
the state antisuit action to the Connecticut federal circuit court on the basis 
of diversity.103  Pursuing his equitable defense to the state court proceeding, 
Wolcott obtained a federal writ of injunction against the state judgment.104  

 

99. 8 U.S. (4 Cranch) 179 (1807).  The Court itself has referred to Diggs & Keith as an early 
application of the AIA.  Toucey v. N.Y. Life Ins. Co., 314 U.S. 118, 134 & n.5 (1941); Peck v. 
Jenness, 48 U.S. (7 How.) 612, 625 (1849).  But see Mayton, supra note 28, at 340 n.59 (“Not 
only did Diggs & Keith v. Wolcott fail to establish § 5 as an anti-injunction statute, but the brevity 
of Curtis’s report of the case may have obscured the possibility that . . . the real problem may have 
been a lack of jurisdiction to hear the matter.”). 

100. 8 U.S. (4 Cranch) at 180.  We say “apparently” because Diggs & Keith—a decision that 
occupies barely a page and a half of Cranch’s report—never mentions the 1793 Act by name.  See 
id. at 179–80 (citing no law in particular for its finding of no jurisdiction for the federal court). 

101. Id. at 179. 
102. Id. 
103. See Complaint at 9–10, Diggs & Keith v. Wolcott, 8 U.S. (4 Cranch) 179 (1807), 

microformed on App. Case Files of the Supreme Ct. of the U.S., 1792–1831, Roll 8, Microcopy 
No. 214, (Nat’l Archives Microfilm Publ’ns). 

104. Diggs & Keith, 8 U.S. at 179–80. 
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Diggs and Keith appealed and the Supreme Court reversed.105William 
Cranch, the Court’s reporter at the time, appears to have viewed the AIA as 
the crucial factor in the dismissal.  Cranch reported the Court as having 
decided that the circuit court “had not jurisdiction to enjoin proceedings in a 
state court.”106  Although the Diggs Court did not publish a lengthy opinion 
or mention the AIA by name, the wording of Cranch’s report has suggested 
to subsequent observers that the dismissal was based on a finding that the 
AIA foreclosed the assertion of jurisdiction over actions to stay proceedings 
in state court.  Thus, in Peck v. Jenness,107 the Court cited Diggs & Keith as 
an early application of the AIA.108  And in Toucey v. New York Life 
Insurance Co., Justice Frankfurter touted Diggs & Keith as important early 
evidence that the AIA was understood to bar injunctive relief.109 

We agree with the conventional reading of Diggs & Keith as an early 
and revealing application of the AIA.  Indeed, Diggs & Keith was a virtual 
replay of the Morris v. Allen litigation: in an action removed from a state 
court of equity, a federal circuit court was being asked to issue an original 
writ of injunction to stay proceedings in state court.110  It thus appears to fall 
squarely within the scope of the AIA’s prohibition. 

Professor Mayton has resisted the conventional explanation of Diggs 
& Keith in an effort to preserve the viability of his claim that the AIA limits 
only the power of single Justices rather than the power of courts.111  He has 

 

105. Id. 
106. Id. at 180.  According to the clerk’s entry in the official minutes, available in the 

National Archives, the Supreme Court ruled for the defendants on the ground that the federal 
circuit court lacked jurisdiction “in this cause.”  Official Minutes, Diggs & Keith v. Wolcott, 8 
U.S. (4 Cranch) 179 (1807), microformed on App. Case Files of the Supreme Ct. of the U.S., 
1792–1831, Roll 1, Microcopy No. 215, File 230 (Nat’l Archives Microfilm Publ’ns). 

107. 48 U.S. (7 How.) 612 (1849). 
108. Id. at 625. 
109. 314 U.S. 118, 134 & n.5 (1941) (“The first case arising under the [AIA] provision was 

Diggs & Keith v. Wolcott . . . .”). 
110. See supra notes 83–91 and accompanying text (discussing Morris). 
111. See Mayton, supra note 28, at 332, 339–40.  The text of the AIA provides little reason to 

believe that its terms apply only as a limit on the power of a single Justice.  The provision reads: 
And be it further enacted, That writs of ne exeat and of injunction may be granted by 
any judge of the supreme court in cases where they might be granted by the supreme 
or a circuit court; . . . but no writ of ne exeat shall be granted unless a suit in equity 
be commenced, and satisfactory proof shall be made to the court or judge granting 
the same, that the defendant designs quickly to depart from the United States; nor 
shall a writ of injunction be granted to stay proceedings in any court of a state; nor 
shall such writ be granted in any case without reasonable previous notice to the 
adverse party, or his attorney, of the time and place of moving for the same. 

Act of Mar. 2, 1793, ch. 22, § 5, 1 Stat. 333, 334–35 (1793) (codified as amended at 28 U.S.C. 
§ 2283 (2006)).  As a textual matter, then, the first sentence confers an additional power on the 
single Justice to issue writs of ne exeat and injunction, enabling the single Justice to act whenever 
it would be appropriate for a court (Supreme or circuit) to do so.  The text thus assumes the 
existence of the all writs power of federal courts (under Section 14 of the Act of 1789) to issue 
writs necessary for the exercise of their respective jurisdictions.  Subsequent provisions qualify 
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argued that the dismissal may have been based on the Court’s finding that 
the federal circuit lacked judicial jurisdiction over Diggs and Keith, rather 
than power under the AIA to grant a writ of injunction.112  In support of his 
argument, Professor Mayton has noted that Diggs and Keith made such a 
jurisdictional argument unsuccessfully in the lower court.113  Although 
Mayton has used the Court’s official minutes to suggest a disparity in the 
Cranch report, we think it revealing that parties relatively close in time to 
the Diggs & Keith disposition (including Cranch and the majority in Peck) 
consistently read Diggs & Keith as an application of the AIA.114  What’s 
more, we note that Professor Mayton’s judicial-jurisdiction argument runs 
headlong into the fact that both Diggs and Keith had invoked the 
jurisdiction of the Connecticut state court (to recover against Wolcott) and 

 

the power of both the single Justice and the courts, declaring that “no writ of ne exeat shall be 
granted” except in certain situations and no writ of injunction shall be granted to stay proceedings 
in state courts.  Id.  We think it clear on the face of these provisions that they qualify the power of 
both court and judge.  After all, the ne exeat provision expressly speaks of the necessity to make 
satisfactory proof of imminent departure “to the court or judge.”  Id. at 335  If the “no writ of ne 
exeat” language qualified only the power of a single Justice, there would be no reason for the 
provision to require proof of imminent departure before a “court.”  The parallel structure of the 
“no writ of injunction” language suggests that its unqualified restriction similarly operated to 
curtail the power of both the single Justice and the courts. 

Professor Mayton seeks to rehabilitate the single Justice theory by pointing to the final 
clause of the provision, which prohibits a writ of injunction “in any case” without reasonable 
previous notice to the adverse party.  Id.; Mayton, supra note 28, at 334–35.  He argues that the 
“in any case” language served to broaden the requirement of notice to all proceedings, including 
those before courts and single Justices.  Mayton, supra note 28, at 334.  But a more plausible 
reading would interpret the language as requiring notice in all antisuit injunction proceedings, 
including those properly commenced as an original matter in federal court to enjoin an action at 
law pending on a federal docket.  The federal circuit’s power to grant original antisuit injunctions 
to stay proceedings at law remained intact in such federal-to-federal cases and the drafters 
apparently viewed proper notice as essential in such proceedings.  Professor Mayton contends that 
the Supreme Court’s early decision in New York v. Connecticut, 4 U.S. (4 Dall.) 1 (1799), 
supports his reading.  He is certainly correct that Chief Justice Ellsworth’s opinion for the Court 
proclaims that the prohibition on “writs of injunction” without prior notice “extends to injunctions 
granted by the Supreme Court, or the Circuit Court, as well to those that may be granted by a 
single Judge.”  Id. at 2.  But the case contains no hint that Ellsworth drew that conclusion from the 
reference to the need for notice “in any case.”  Indeed, Ellsworth may have concluded, as we have, 
that the unqualified language of the “no writ” language cut across all sources of injunctive 
authority. 

112. Id. at 340 n.59. 
113. Id. 
114. See 1 JAMES KENT, COMMENTARIES ON AMERICAN LAW 386 (N.Y.C., O. Halsted 1826) 

(“In Diggs and Keith v. Wolcott, it was decided generally, that a court of the United States could 
not enjoin proceedings in a state court . . . .  This decision is not to be contested . . . .” (footnote 
omitted)); 3 JOSEPH STORY, COMMENTARIES ON THE CONSTITUTION OF THE UNITED STATES 

§ 1753 (Bos., Hilliard, Gray & Co. 1833) (“On the other hand the national courts have no 
authority (in cases not within the appellate jurisdiction of the United States) to issue injunctions to 
judgments in the state courts; or in any other manner to interfere with their jurisdiction or 
proceedings.” (footnote omitted) (citing, inter alia, the Diggs decision)). 
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that of the federal circuit (by removing Wolcott’s state court antisuit 
action).  Such deliberate invocation of the jurisdiction of the Connecticut 
state and federal circuit courts would surely have done much to lessen the 
strength of any argument against the federal court’s authority to enter a 
decree binding Diggs and Keith; after all, the action at law in question was 
one that they had instituted in a Connecticut state court.  In the end, then, 
we do not find Professor Mayton’s account of the jurisdictional dismissal 
persuasive. 

2. Ancillary Proceedings and Removal Jurisdiction.—Convention 
holds that the Supreme Court first recognized “exceptions” to the “absolute 
prohibition of the injunction statute”115 in French v. Hay.116  The defendant 
(Hay) was sued in Virginia state court, which issued a preliminary ruling 
against him for rents due.117  Although Hay had begun removal of the 
Virginia proceeding to federal court, the crafty French sent a transcript of 
the Virginia state court’s initial ruling to Hay’s residence in Philadelphia for 
enforcement against Hay there.118  Eventually, Hay persuaded the federal 
circuit court in Virginia to vacate and annul the prior Virginia state decree 
on which the Pennsylvania enforcement action was based.119  Hay followed 
that success with a bill to enjoin further action in the state courts.120  The 
lower federal court agreed, enjoining French from pursuing further 
proceedings either in Virginia or in the Pennsylvania state courts.121  French 
invoked the AIA, but the Court rejected its application.122  Viewing the 
decision as an unwarranted exception to the AIA’s clear terms, Justice 
Frankfurter later ridiculed its rationale.123  To Justice Frankfurter, writing in 
Toucey, the decision represented simply a conclusion that the federal 
removal statute operated as a “pro tanto” qualification of the AIA.124  He 
preferred that explanation to what he characterized as the “loose ground 
advanced in French.”125 

But far from loose, the rationale of French appears to reflect the 
Court’s view that the AIA restricts only the power of federal courts to issue 
writs of injunction brought by original bill.  Apparently invoking the 
original–ancillary distinction early in its opinion, the Court explained that 
 

115. Taylor & Willis, supra note 15, at 1173. 
116. 89 U.S. (22 Wall.) 238 (1874). 
117. Id. at 240, 243. 
118. Id. at 250. 
119. Id. at 252. 
120. Id. 
121. Id. 
122. Id. at 252–53. 
123. See Toucey v. N.Y. Life Ins. Co., 314 U.S. 118, 133 (1941). 
124. Id. 
125. Id. 
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the federal court injunctive proceeding to stay proceedings in Pennsylvania 
was “not an original one.”126  Rather, the Court explained, “[i]t is auxiliary 
and dependent in its character.”127  As a consequence, the Court found that 
the “prohibition . . . against the granting of injunctions by the courts of the 
United States touching proceedings in State courts has no application 
here.”128  The prior jurisdiction of the federal court was said to take “the 
case out of the operation of that provision.”129  While Justice Frankfurter 
viewed this as so much mumbo jumbo, we regard it as a clear statement of 
the idea that the AIA was meant to limit only the issuance of original writs 
of injunction, rather than injunctions against parties otherwise properly 
before the federal court in an equitable proceeding.130 

Although French has as much to do with the effectuation of a decree 
as with removal jurisdiction,131 it took on broader significance.  Thus, in 
Dietzsch v. Huidekoper,132 the Court relied on French in upholding a lower 
federal court’s power to restrain post-removal state court proceedings.133  
There, a state court defendant removed a replevin action from state to 
federal court on diversity grounds and won a favorable judgment (no 
replevin).134  After some complex maneuvers, the state court plaintiffs (and 
related parties) successfully pressed the state action to recover on a replevin 
bond.135  The replevin defendant instituted a bill in the federal court to 
restrain the state court plaintiffs from further pursuing state court replevin 

 

126. French, 89 U.S. at 252. 
127. Id. 
128. Id. at 253. 
129. Id. 
130. Hay’s argument for the inapplicability of the AIA was complicated by the fact that he 

brought an original bill in the Virginia federal circuit court, seeking relief against the Pennsylvania 
proceeding, rather than a cross-bill to the equitable proceeding he had removed from Virginia state 
court (a fact French pointed out to the Court).  Id. at 251–52.  But the Court refused to exalt form 
over substance; having jurisdiction of the bill on removal from Virginia, the federal circuit court’s 
jurisdiction “embraced everything in the case.”  Id. at 253.  The circuit court could have proceeded 
on cross-bill or “perhaps, upon motion” to grant the relief in question, restraining enforcement in 
Pennsylvania.  Id. 

131. One can certainly view the injunction to restrain proceedings in Pennsylvania as 
ancillary to the federal circuit court’s assertion of removal jurisdiction over the cause; following 
removal, the circuit court was simply insisting that its assessment of the equities in the case—
rather than that of the Virginia state court—would control the disposition.  In another sense, 
though, one might characterize the federal circuit court’s decree as one aimed at effectuating its 
judgment that French take nothing from Hay. French v. Hay thus differs from Diggs and Keith in 
that the proceeding removed from state court was not an original bill seeking an antisuit 
injunction. 

132. 103 U.S. 494 (1880). 
133. Id. at 498. 
134. Id. at 495. 
135. Id. at 495–96. 
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relief.136  The Court upheld the power of the lower federal court to grant 
such relief, invoking French as a “substantial[ly]” controlling precedent.137  
But note that the plaintiff in Dietzsch had instituted a new bill in federal 
court—a bill that the Court described as “ancillary” to the replevin suit and 
in “substance a proceeding . . . to enforce its own judgment” in the earlier 
replevin proceeding.138  Clearly, then, the Court was relying on the 
functionally ancillary quality of the bill in rejecting the AIA’s application, 
rather than on the formal notion that all original bills called for the issuance 
of writs of injunction to which the AIA squarely applied.  Dietzsch thus 
extended the ancillary justification that underlay French and articulated a 
broader federal power to defend federal judgments, both at law and in 
equity, that had been entered after removal. 

3. Ancillary Proceedings to Stay Relitigation.—At the time the AIA 
was drafted, courts of law and equity did not accord one another’s 
judgments claim-preclusive effect.139  As we have seen, the court of 
chancery would enjoin the enforcement of a judgment that it regarded as 
inequitable; the common law court would not have ordinarily taken into 
account the issues of fraud, mistake, or accident that grounded equitable 
jurisdiction.140  Similarly, if the court of chancery resolved a contract or 
property dispute between the parties, its decree would not enjoy claim-
preclusive effect in a subsequent action at law.141  As a result, when one of 
the parties sought to relitigate at common law claims that had been 
previously resolved by a decree in equity, the court of chancery would grant 
an ancillary injunction on motion, rather than bill, to restrain the 
proceeding.142  To the extent the AIA prohibited only writs issued on bill, it 
left the federal courts free to grant an ancillary injunction to bar relitigation. 

The rise of the AIA’s relitigation exception draws on the equitable 
practice of enforcing decrees through ancillary or supplemental antisuit 
injunctions.  In Root v. Woolworth,143 an important case in the exception’s 
development, the Court called attention to the equitable practice: 

 

136. Id. 
137. Id. at 498. 
138. Id. at 497. 
139. See supra notes 51–59 and accompanying text. 
140. See supra notes 51–53 and accompanying text. 
141. See supra note 53 and accompanying text. 
142. An eighteenth-century English case illustrates this practice.  In Brooks v. Reynolds, 

(1782) 28 Eng. Rep. 1070 (Ch.); 1 Bro. C.C. 183, the Chancellor observed that where a decree had 
been made to take account of debts owed and to pay them from the estate, such that the creditors 
could have satisfaction under the decree, he “would not permit the defendant to proceed at law, 
which would be rendering the decree nugatory.”  Id.  On those grounds, the Chancellor granted an 
injunction to stay proceedings at law.  Id. 

143. 150 U.S. 401 (1893). 
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 It is well settled that a court of equity has jurisdiction to carry into 
effect its own orders, decrees, and judgments, which remain 
unreversed, when the subject-matter and the parties are the same in 
both proceedings.144 

The Court thus affirmed a decision below that had granted an injunction to 
stay duplicative proceedings in state court.145  Although it did so without 
any explicit discussion of the AIA, the Court characterized the relief in 
question as “ancillary” to the “original” bill and “supplementary” to the 
decree in the earlier proceeding.146 

The presence of a prior decree in equity thus played a central role in 
triggering the availability of a supplemental or ancillary relitigation 
injunction.  Where there was no prior equitable decree to effectuate, the 
Court was reluctant to permit injunctive relief in the relitigation context.  
Incidentally, this helps to dispel any apparent tension between Root and 
Dial v. Reynolds,147 where the Court relied upon the AIA in the course of 
rejecting an application for an injunction to stay state court proceedings.148  
Unlike the situation in Root, the initial federal proceeding in Dial had not 
led to the entry of an equitable decree; Reynolds had simply brought an 
unsuccessful ejectment action in federal court.149  When he later brought an 
ejectment action in state court, his opponents filed a bill in federal court to 
enjoin that action as a forbidden attempt to relitigate the issues earlier 
resolved in federal court.150  The Court affirmed the lower court’s dismissal 
of this application for injunctive relief, citing the AIA.151  Justice 
Frankfurter, in the course of overturning the relitigation exception in 
Toucey, regarded the Dial decision as a controlling rejection of injunctive 
power in the relitigation context and downplayed the significance of 
Root.152 

Justice Frankfurter failed to appreciate the underlying harmony in the 
two decisions.  In Dial, after all, the federal suit to enjoin a state proceeding 
was an original bill and was seeking to secure the recognition of a federal 

 

144. Id. at 410–11. 
145. Id. at 415. 
146. Id. at 413. 
147. 96 U.S. 340 (1877). 
148. Id. at 341. 
149. Id. at 340. 
150. Id. 
151. Id. at 341.  The Court also observed that the federal action improperly joined parties and 

was subject to dismissal on that alternative ground.  Id. 
152. See Toucey v. N.Y. Life Ins. Co., 314 U.S. 118, 137, 139 n.9 (1941) (discussing Dial in 

the context of relitigation cases but observing that Root “is erroneously regarded as illustrating a 
‘relitigation’ exception”). 
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judgment at law, rather than to effectuate a prior federal equitable decree.153  
It thus fell squarely within the AIA’s prohibition against the issuance of 
writs of injunction and could not be characterized as ancillary to a prior 
federal decree.  But the antisuit injunction practice approved in Root did 
seek to effectuate a prior equitable decree and thus upheld the issuance of 
ancillary relief that fell outside the statute’s terms.  Notably, the decision in 
Dial came down only two years after the Court had clarified in Dupasseur 
v. Rochereau154 that state courts owed a federal obligation to respect federal 
judgments.155  The federal obligation recognized in Dupasseur would have 
assured access to the Supreme Court’s appellate docket for review of any 
state court rejection of a claim-preclusion defense.156 

In contrast to the situation in Dial, and as noted above, decrees in 
equity had traditionally been ignored by common law courts.157  This would 
change over time, as the doctrine of issue preclusion evolved to require 
courts of law to respect equitable decrees, particularly those that involved 
an award of monetary relief akin to damages.158  Today, of course, we 
would view both Root and Dial as cases in which the state court owed a 
federal obligation to give effect to a prior federal judgment.  In Dial, the 
Court refused to permit the lower federal courts to enforce that obligation in 

 

153. Justice Frankfurter’s notes on the Toucey decision reveal that he was nevertheless aware 
of this distinguishing aspect of Dial.  See Memorandum of Justice Felix Frankfurter at 13, Toucey 
v. N.Y. Life Ins. Co., 314 U.S. 118 (1941) (Nos. 16 & 19), [hereinafter Frankfurter 
Memorandum], microformed on Felix Frankfurter Papers, Roll 5, Microcopy No. 0123, File 
00088 (Univ. Publ’ns of Am., Inc.) (“Dial v. Reynolds establishes that the act of 1793 cannot be 
circumvented by calling a new proceeding a supplemental bill to litigation already concluded.  
The law of supplemental bills pertaining to English chancery practice cannot afford light to the 
problems raised in these cases.”). 

154. 88 U.S. (21 Wall.) 130 (1874). 
155. See id. at 134 (“Where a State court refuses to give effect to the judgment of a court of 

the United States rendered upon the point in dispute, . . . a question is undoubtedly raised 
which . . . may be brought to this court for revision.”). 

156. State court failure to accord such respect would thus present a federal question, entitling 
the federal judgment winner to as-of-right Supreme Court review of the state decision (at least 
until the installation of discretionary review in 1925).  See Act of Feb. 13, 1925, ch. 229, § 237, 43 
Stat. 936, 937–38. 

157. See supra subpart I(A). 
158. See Baker v. Gen. Motors Corp., 522 U.S. 222, 234 (1998) (“The Court has never placed 

equity decrees outside the full faith and credit domain.  Equity decrees for the payment of money 
have long been considered equivalent to judgments at law entitled to nationwide recognition.”); 
JOSEPH STORY, COMMENTARIES ON EQUITY PLEADING 796–98 (Bos., Little, Brown & Co. 5th ed. 
1852) (reporting that although an equity decree is not always as of high a dignity and character as 
a judgment in a court of law, nonetheless estoppel on the record could be claimed on the basis of 
any final decision, “whether it be a Court of Law, or a Court of Equity”); David L. Shapiro & 
Daniel R. Coquillette, Comment, The Fetish of Jury Trial in Civil Cases: A Comment on Rachal v. 
Hill, 85 HARV. L. REV. 442, 450–54 (1971) (concluding that determinations made by a court of 
equity were binding in courts of law and providing support for that conclusion). 
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an original action for injunctive relief, viewing the AIA as a barrier.159  In 
Root, by contrast, the federal obligation to respect the prior decree was 
enforced through a lower federal court antisuit injunction.160  The apparent 
tension in the cases can best be resolved, we think, by emphasizing the prior 
equitable decree in Root, to which the antisuit injunction was regarded as 
ancillary. 

4. Injunctions in Aid of In Rem Jurisdiction.—Among the best known 
exceptions to the AIA, the “res” exception, allows federal courts that have 
asserted in rem jurisdiction (by attaching property) to grant injunctions, 
thereby preventing state courts from interfering with or encroaching upon 
the property.161  The idea underlying modern articulations of the exception 
seems relatively straightforward.  When the federal court’s in rem 
jurisdiction depends on its power over property, state court proceedings that 
would wrest the property from federal control appear inconsistent with a 
due respect for coordinate judicial authority.162  In keeping with this idea of 
mutual respect for coordinate authority, the Court has at least said that it 
would permit the state courts to enjoin federal proceedings that threaten the 
state court’s prior possession or control of property.163  This despite the fact 
that the Court has otherwise imposed a fairly absolute limit on the power of 
state courts to enjoin federal proceedings.164 

Despite the apparent clarity of the res exception, its origins remain 
somewhat obscure.  In Toucey, Justice Frankfurter traced the exception to 

 

159. See Dial v. Reynolds, 96 U.S. 340, 341 (1877) (concluding that “an injunction to prevent 
[a party’s] proceeding at law in the State court” is “expressly forbidden” by the AIA and that “no 
court of the United States can grant” such an injunction “except under the Bankrupt Act”). 

160. See Root v. Woolworth, 150 U.S. 401, 411–12, 415 (1893) (observing that “[t]he 
jurisdiction of courts of equity to interfere and effectuate their own decrees by injunctions or writs 
of assistance in order to avoid the relitigation of questions once settled between the same parties, 
is well settled”). 

161. This exception is discussed at length in Edgar Noble Durfee & Robert L. Sloss, Federal 
Injunction Against Proceedings in State Courts: The Life History of a Statute, 30 MICH. L. REV. 
1145, 1161–66 (1932) and Taylor & Willis, supra note 15, at 1177–85. 

162. See Toucey v. N.Y. Life Ins., 314 U.S. 118, 134–35 (1941) (stating that “the court, 
whether federal or state, which first takes possession of a res withdraws the property from the 
reach of the other” and crediting Hagan v. Lucas, 35 U.S. (10 Pet.) 400 (1836), as the first in the 
line of cases advancing this reasoning). 

163. See Princess Lida v. Thompson, 305 U.S. 456, 467–68 (1939) (holding that petitioners 
were properly enjoined from further federal court proceedings because a state court had exclusive 
jurisdiction over earlier filed quasi in rem proceedings). 

164. See Donovan v. City of Dall., 377 U.S. 408, 412–13 (1964) (observing that Congress has 
“in no way relaxed the old and well-established judicially declared rule that state courts are 
completely without power to restrain federal-court proceedings in in personam actions” (footnote 
omitted)). 



PFANDER.FINAL.RESUBMIT.2.OC (DO NOT DELETE) 11/15/2013  10:10 PM 

2013] The Anti-Injunction Act 29 

Hagan v. Lucas.165  But Hagan did not itself involve the issuance of an in 
rem injunction or an interpretation of the AIA.  One creditor pursued the 
defendant in state court, securing a judgment and a sheriff’s levy on the 
defendant’s property.166  A second creditor pursued the same defendant in 
federal court, also winning a judgment.167  The question was whether the 
federal marshal could levy property that had been previously the subject of 
a state levy.  The Court said no, citing the need to avoid the most “injurious 
conflict of jurisdiction” that a regime of dueling levies would often 
occasion.168  While the Court proclaimed that possession of the property by 
one court “withdraws the property from the reach of the process of the 
other,” the Court had no occasion to consider injunctive relief and the 
relevance of the AIA.169 

Other cases similarly fail to account for the recognition of a res 
exception to the AIA.  In what appears to be the first case to attempt to 
reconcile the AIA with the property exception, the Court, in Julian v. 
Central Trust Co.,170 simply cited the removal cases for the proposition that 
“where the Federal court acts in aid of its own jurisdiction and to render its 
decree effectual, it may, notwithstanding [the AIA], restrain all proceedings 
in a state court which would have the effect of defeating or impairing its 
jurisdiction.”171  Earlier cases did not offer an explanation, but simply 
assumed the propriety of equitable relief to protect assets in the federal 
court’s control.  Equity receiverships, a common form of financial 
restructuring in the nineteenth century, proceeded on the assumption that 
the initiation of the proceeding brought the property in question before the 
court and disabled other courts from asserting control.172  As early as 1872, 
the Court had made clear that the power to insist on exclusive control over 
the assets in an equity receivership included the power to punish as a 

 

165. 35 U.S. (10 Pet.) 400 (1836).  Justice Frankfurter recognized in Toucey that the res 
exception stemmed from “a line of cases beginning with Hagan v. Lucas.”  314 U.S. at 134–35; 
see also supra note 162. 

166. Hagan, 35 U.S. (10 Pet.) at 401.  The property in question consisted of slaves.  Id. 
167. Id. 
168. See id. at 403. 
169. Id.  See generally Covell v. Heyman, 111 U.S. 176 (1884) (holding that attachment of 

the res by a federal marshal barred a subsequent replevin action in state court). 
170. 193 U.S. 93 (1904). 
171. Id. at 112 (citing French v. Hay, 89 U.S. (22 Wall.) 238 (1874) and Dietzsch v. 

Huidekoper, 103 U.S. 494 (1880)). 
172. For an account, see Ralph Brubaker, On the Nature of Federal Bankruptcy Jurisdiction: 

A General Statutory and Constitutional Theory, 41 WM. & MARY L. REV. 743, 833–34 (2000), in 
which Professor Brubaker explains the nature of the original bill by an unsatisfied judgment 
creditor for the appointment of a receiver.  See also Geoffrey C. Hazard, Jr., John L. Gedid & 
Stephen Sowle, An Historical Analysis of the Binding Effect of Class Suits, 146 U. PA. L. REV. 
1849, 1866–74 (1998) (discussing equitable creditor proceedings in the context of the Necessary 
Parties Rule). 
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contempt any attempt to attach the assets in question through the process of 
another tribunal.173 

While the Court did not attempt to reconcile these developments with 
the AIA, it seems plain that the use of equitable authority to prevent 
interference with property in the custody of the court represents an 
application of the principle that ancillary relief does not offend the AIA.  
Equitable receiverships began with the submission of an original bill by a 
judgment creditor, seeking an order that would appoint a receiver to collect 
the assets of the debtors for equitable distribution.174  It thus resembled a 
bankruptcy proceeding to some extent.  Importantly, however, the original 
bill did not request a common injunction against a specific state court 
proceeding; it sought instead the administration of an estate in keeping with 
established equitable principles.  Relief from state interference would have 
thus qualified as an ancillary proceeding as the Court frequently explained.  
Thus, a leading case describes “a petition by a receiver to the court to 
protect his possession from disturbance, or the property in his charge from 
threatened injury or destruction” as “auxiliary to the original suit” in which 
the receiver was appointed.175 

Taking a page from the equity receivership, we think that the res 
exception can be best explained as coming into play only where equity must 
act to preserve an equitable distribution of assets that the court has taken 
under its supervision.  In other words, the exception really operates to 
ensure equitable priority; when the federal court of equity has been 
properly empowered to take control of property, broadly defined, the state 
court cannot interfere when the exercise of jurisdiction would reorder the 
priority of creditors in equity.176  Such an account hearkens back to Hagan, 
which the court saw as a dispute between two creditors over the priority of 
their levies on a debtor’s property, and it helps to explain the use of the res 
exception in the context of equity receiverships, where the concept was 
given quite a boost.177  The same idea of protecting the equitable claim of 

 

173. See Davis v. Gray, 83 U.S. (16 Wall.) 203, 217–18 (1872) (“In such cases the court will 
vindicate its authority, and, if need be, will punish the offender by fine and imprisonment for 
contempt.”); see also In re Tyler, 149 U.S. 164, 181 (1893) (recognizing the role of the 
receivership court in controlling the degree to which other courts may entertain claims upon 
property in the custody of the court); People’s Bank v. Calhoun, 102 U.S. 256, 261–62 (1880) 
(same). 

174. See Brubaker, supra note 172. 
175. Davis, 83 U.S. at 219. 
176. See Hazard et al., supra note 172, at 1866–67 (describing the master’s oversight of an 

equitable accounting, the scheduling of creditors’ claims and debtors’ assets, and the eventual 
adoption of a decree that effectively approved the proposed distribution and operated to authorize 
the administrator to pay claims and to obtain a discharge from future liability). 

177. We see an example of such priority thinking in Hammock v. Loan & Trust Co., 105 U.S. 
77 (1881), which sought to resolve the viability of dueling state and federal equity receiverships.  



PFANDER.FINAL.RESUBMIT.2.OC (DO NOT DELETE) 11/15/2013  10:10 PM 

2013] The Anti-Injunction Act 31 

one party in a multiparty dispute where the assets cannot satisfy all just 
claims animates other AIA exceptions, such as that for interpleader actions.  
Thus, as the next section discusses, the bankruptcy exception to the AIA, 
although now grounded in a federal statute, appears to have grown out of a 
similar recognition of the need to protect equitable creditors from the 
uneven distribution of an estate through the enforcement of judgments at 
law.178 

5. Justice Story and the “Bankruptcy” Exception.—Shortly after the 
1841 adoption of the nation’s second bankruptcy statute,179 questions arose 
as to the scope of the district court’s authority to issue injunctions to stay 
state court proceedings.  Justice Story addressed the question (albeit in 
dictum) in Ex parte Christy,180 articulating a broad view of federal power.181  
To Justice Story, it was evident that the district courts enjoyed “full 
jurisdiction to suspend or control such proceedings in the state courts,” even 
though the bankruptcy statute did not in terms confer such power.182  While 
Justice Story did not address the AIA expressly, he invoked the example of 
the English Court of Chancery, which in the course of its administration of 
a decedent’s estate would take control of all of the assets and creditors’ 

 

See id. at 83–84, 93–94 (upholding a federal decree ordering sale of property for the benefit of 
mortgage holders after concluding that the state proceeding was invalid). 

178. See Ralph Brubaker, Bankruptcy Injunctions and Complex Litigation: A Critical 
Reappraisal of Non-Debtor Releases in Chapter 11 Reorganizations, 1997 U. ILL. L. REV. 959, 
1035 n.284 (stating that prior to 1874, “there were inconsistent pronouncements from the Supreme 
Court regarding the ability of a federal bankruptcy court to enjoin state court proceedings”); 
Brubaker, supra note 172, at 839 n.357 (noting that any “[s]uch exclusive in rem jurisdiction is 
closely linked to the power to enjoin interferences with property within the control of a federal 
court”); Ralph Brubaker, An Administrative Expense Odyssey, BANKR. L. LETTER, June 2009, at 1, 
7 (explaining that “[a] federal bankruptcy court’s exclusive jurisdiction and its injunctive powers 
go hand-in-hand” and “as a historical matter, the very concept of an automatic stay of ancillary 
proceedings was founded upon general principles of exclusive in rem jurisdiction”). 

179. See Bankruptcy Act of 1841, ch. 9, 5 Stat. 440 (repealed 1843).  The first bankruptcy act 
took effect in 1800 and was repealed only three years later. Act of Apr. 4, 1800, ch. 19, 2 Stat. 19 
(repealed 1803); see also Charles Jordan Tabb, The History of the Bankruptcy Laws in the United 
States, 3 AM. BANKR. INST. L. REV. 5, 14–15 (1995) (noting that by 1803 “the sentiment for 
repeal of the 1800 Act was overwhelming” and that “agricultural interests were outraged at the 
perceived favoritism of mercantile groups”); cf. CHARLES WARREN, BANKRUPTCY IN UNITED 

STATES HISTORY 19 (1935) (“While in later years it was stated on many occasions in Congress 
that the repeal was a Jeffersonian party measure, there is little basis for the charge.”).  Later acts 
were adopted in 1867, Act of Mar. 2, 1867, ch. 176, 14 Stat. 515 (repealed 1878), and 1898, Act 
of July 1, 1898, ch. 541, 30 Stat. 544 (repealed 1978).  The AIA exception for bankruptcy 
proceedings was first added to the statute in 1874. See Ralph Brubaker, Nondebtor Releases and 
Injunctions in Chapter 11: Revisiting Jurisdictional Precepts and the Forgotten Callaway v. 
Benton Case, 72 AM. BANKR. L.J. 1, 15 n.65 (1998) (describing bankruptcy injunctions as the first 
explicit exception to the AIA, added in 1874). 

180. 44 U.S. (3 How.) 292 (1845). 
181. Id. at 318. 
182. Id. 
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claims in order to ensure an equitable distribution.183  As Justice Story 
understood, having described the practice in his treatise on equity 
jurisprudence, the English court would proceed on motion, rather than by 
original writ, in restraining proceedings at common law.184  On this view, 
the AIA would pose no hurdle to the district court’s authority. 

Although Congress eventually agreed with Justice Story and added 
explicit injunctive authority to the toolkits of the federal bankruptcy 
courts,185 other Supreme Court decisions cast doubt on Justice Story’s 
analysis of the 1841 Act in Christy.  Thus, the Court’s decision in Peck v. 
Jenness, which Justice Frankfurter described in Toucey as the Court’s first 
explicit discussion of the AIA, represents a silent repudiation of Justice 
Story’s view.186  The Peck Court started from the premise that the AIA 
limited the power of federal courts, in general, to supervise or stay state 
court proceedings.187  Turning to the new grants of bankruptcy jurisdiction, 
the Court found nothing that would expressly override the AIA’s 
restriction.188  We can thus point to Peck as the first case to give voice to the 
idea that Congress must speak explicitly in crafting exceptions to the AIA. 

The dispute between the Christy and Peck Courts also sheds light on 
the crucial question of equitable priority and the propriety of federal 
equitable relitigation, two questions central to the AIA.  In the Christy 
litigation, the bank had foreclosed on its mortgage in state court and secured 
title to the debtor’s real property through a sheriff’s sale.189  Only then did 
the debtor file a federal petition in bankruptcy, seeking to reclaim the 
property for the bankrupt’s estate by raising fraud and usury defenses to the 
bank’s state foreclosure proceeding.190  Justice Story’s opinion, upholding 
the jurisdiction of the district court, thus opened the door to claw back 
proceedings that would have allowed debtors (and their dependents) to 
reclaim assets for the bankruptcy estate that state courts had transferred to 
another creditor.  One could view such a claw back as essential to ensure 
 

183. See id. 
184. 2 STORY, supra note 48, §§ 1181 n.1, 1213, 1292. 
185. See Rev. Stat. § 720 (1874) (codified as amended at 28 U.S.C. § 2283 (2006)) (revising 

the AIA to allow injunctions where “authorized by any law relating to proceedings in 
bankruptcy”). 

186. See, e.g., Brubaker, supra note 179 (describing Christy and Peck as “inconsistent 
pronouncements” on bankruptcy court injunctive authority). 

187. See Peck v. Jenness, 48 U.S. (7 How.) 612, 618, 626 (1849) (affirming the state court’s 
assertion of a lien despite an intervening order from the district court sitting in bankruptcy); see 
also id. at 625. 

188. See id. at 625 (“[W]e cannot discover any provision in th[e Bankrupt Act] which limits 
the jurisdiction of the State courts, or confers any power on the bankrupt court to supersede their 
jurisdiction, to annul or anticipate their judgments, or wrest property from the custody of their 
officers.”). 

189. Ex parte Christy, 44 U.S. (3 How.) 292, 293–94 (1845). 
190. Id. 
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the equitable distribution of a limited estate—as Justice Story apparently 
did191—or as an inappropriate invasion of property rights that had vested in 
the course of state court litigation.  A similar tension appeared in Peck; state 
law gave the creditor priority in the pursuit of certain assets in state court 
proceedings, and the petition in bankruptcy sought a stay of those 
proceedings that would have curtailed the creditor’s state court priority and 
transferred the assets in question to the bankruptcy estate for equitable (pro 
rata) distribution.192 

One can best describe Peck’s repudiation of Christy as a reflection of 
two themes.  While Congress can surely override state rules of creditor 
priority by allowing later filed bankruptcy petitions to stay or reopen state 
court proceedings, it must say so in explicit terms.  (Today, of course, the 
filing of a petition in bankruptcy serves as an automatic stay of all other 
litigation affecting the bankruptcy estate.193  Equity receiverships followed 
much the same approach in the nineteenth century, treating the appointment 
of the receiver as a caveat to the whole world that the property in question 
was under the federal court’s administration and immune from attachment 
through other proceedings.)194  Otherwise, the state rules of priority will 
continue to govern.  Second, until Congress acts, the AIA will operate as a 
limit on the power of federal courts of equity to intervene in pending or 
 

191. See EDEN, supra note 49, at 31. As Lord Eden wrote: 
Another instance of interposition against the prosecution of a legal right, is, where 
there has been a decree for the administration of assets. . . .  [T]herefore, if 
subsequent to [the decree], a bond creditor sues at law, the court, in the assertion of 
its jurisdiction, will restrain him from proceeding. . . .  It was at first only granted, 
upon bill filed against the creditor praying an injunction; but an alteration was 
introduced . . . by which the court permits this order, after notice given to the 
creditor, to be obtained upon motion. 

Id.; see also id. at 32–33 (“The ground of this jurisdiction, is, the circumstance of the court having 
taken the fund into its own hands.  As this can only be done by the operation of a decree, the court 
will in no instance interpose before decree . . . .”). 

192. See Peck, 48 U.S. (7 How.) at 622–23; see also Watson v. Jones, 80 U.S. (13 Wall.) 679, 
719–20 (1871).  The Watson Court noted: 

[T]he marshal of the Chancery Court cannot be displaced as to the mere actual 
possession of the property, because that might lead to a personal conflict between the 
officers of the two courts for that possession.  And the [1793 AIA], as construed in 
the cases of Diggs v. Wolcott, and Peck v. Jenness, are equally conclusive against any 
injunction from the Circuit Court, forbidding the defendants to take the possession 
which the unexecuted decree of the Chancery Court requires the marshal to deliver to 
them. 

Id. (footnotes omitted). 
193. See 11 U.S.C. § 362(a) (2012).  The automatic stay forces litigants with claims against 

the debtor to pursue them in the context of bankruptcy proceedings.  Later, the bankruptcy court 
issues an automatic discharge that forecloses claims against the debtor other than those approved 
and paid through the bankruptcy proceeding.  For an account, see 1 ROBERT E. GINSBERG & 

ROBERT D. MARTIN, GINSBERG & MARTIN ON BANKRUPTCY § 3.01 (Susan V. Kelley ed., 5th ed. 
2013) (explaining the process of granting an automatic stay); 2 GINSBERG & MARTIN, supra, 
§ 11.01 (providing an overview of automatic discharge). 

194. See supra notes 173–74 and accompanying text. 
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completed state court actions.  The limit applies only to original bills in 
equity that seek to restrain or reopen actions in state court.  But it means 
that federal stays may issue only where the federal court can fairly assert 
equitable priority, either by first bringing the parties before the court or by 
first obtaining constructive control over disputed property.195 

6. The Fraud Exception.—Unlike other judicially recognized 
exceptions, the so-called fraud exception appears strikingly at odds with the 
original language and purpose of the AIA.  Recognition of the fraud 
exception also led to the creation of the well-known and much maligned 
Rooker–Feldman doctrine, which prohibits lower federal courts from 
exercising the functional equivalent of appellate jurisdiction to review the 
final decisions of the state courts.196  Although the Court in 2005 curtailed 
much of the doctrine’s remarkable growth,197 Rooker–Feldman today 
represents a chastened but still viable jurisdictional limitation on the power 
of the federal courts.198  It also remains a source of puzzlement; scholars 
have asked about the doctrine’s origins and what it adds, if anything, to 
doctrines of claim and issue preclusion that foreclose relitigation of matters 
previously settled in state court proceedings.199 

The story begins back in 1891, decades before Rooker, when the Court 
allowed the federal courts to hear an equitable attack on a state court 

 

195. See Moran v. Sturges, 154 U.S. 256, 273 (1894).  In Moran, the Court stated: 
[C]ourts for the purpose of protecting their jurisdiction over persons and subject-
matter may enjoin parties who are amenable to their process and subject to their 
jurisdiction from interference with them in respect of property in their possession or 
identical controversies therein pending, by subsequent proceedings as to the same 
parties and subject-matter in other courts of concurrent jurisdiction. 

Id.  Thus, interpleader actions traditionally began with the payment of the disputed property into 
the registry of the court (of equity) and could lead to the issuance of ancillary injunctions to stay 
competing proceedings in other courts.  See Geoffrey C. Hazard, Jr. & Myron Moskovitz, An 
Historical and Critical Analysis of Interpleader, 52 CALIF. L. REV. 706, 711–14, 714 n.31 (1964) 
(explaining the process of interpleader actions).  Today, of course, federal interpleader law confers 
express authority on the federal courts to grant such stays.  See 28 U.S.C. § 2361 (2006). 

196. D.C. Court of Appeals v. Feldman, 460 U.S. 462, 476, 482 (1983) (citing Rooker v. Fid. 
Trust Co., 263 U.S. 413, 415–16 (1923)); Rooker, 263 U.S. at 415–16. 

197. See Exxon Mobil Corp. v. Saudi Basic Indus. Corp., 544 U.S. 280, 283–84 (2005) 
(describing and rejecting the broader version of the doctrine that had arisen in the lower courts); 
cf. Susan Bandes, The Rooker-Feldman Doctrine: Evaluating its Jurisdictional Status, 74 NOTRE 

DAME L. REV. 1175, 1196–1201 (1999) (evaluating, critically, the application of the doctrine by 
lower federal courts); Suzanna Sherry, Judicial Federalism in the Trenches: The Rooker-Feldman 
Doctrine in Action, 74 NOTRE DAME L. REV. 1085, 1088 (1999) (describing “explosive growth in 
the lower courts” and observing that some 500 cases had invoked the doctrine in a ten-year 
period). 

198. See Skinner v. Switzer, 131 S. Ct. 1289, 1297 (2011) (confirming the narrowness of the 
doctrine). 

199. Thomas D. Rowe, Foreword, Jr., Rooker-Feldman: Worth Only the Powder to Blow It 
Up?, 74 NOTRE DAME L. REV. 1081, 1082–83 (1999). 
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judgment alleged to be tainted by fraud.  In Marshall v. Holmes,200 a virtual 
replay of such cases as Morris v. Allen and Diggs & Keith v. Wolcott, the 
state court had refused to grant a petition for removal of an equitable 
proceeding that had been brought to enjoin an earlier state court judgment at 
law.201  The complainant in equity alleged that her opponent had used a 
forged instrument in the common law action.202  In concluding on appeal 
that removal to federal court was proper and should have been permitted, 
the Court was obliged to show that the federal court could hear the case 
once it arrived on the federal docket.  To do so, the Court had to respond to 
the argument that the suit in equity was little more than a bill of review—a 
proceeding to correct an error in the earlier suit at law that was the proper 
subject of a motion to “set aside a judgment for irregularity, or to a writ of 
error, or to a bill of review or an appeal.”203  Invoking a concern with 
equitable relitigation, the Court agreed that allowing the functional 
equivalent of an appeal to proceed in the lower federal courts would be 
“totally inadmissible.”204  But the suit in equity, to the extent it identified 
fraud warranting equitable interposition, was not, in the Court’s view, a 
mere bill of review or appeal.205  It was instead “a new case, arising on new 
facts” that called for the initiation of “an original, independent suit.”206 

The Court’s decision to approve an original writ of injunction to 
address allegations of fraud in a state court proceeding ran counter to both 
the language and purpose of the AIA.  As a matter of history, we think the 
Morris controversy helped to crystalize concerns with federal equitable 
litigation that may have spurred the adoption of the AIA.207  In Morris itself 
and in other cases in which the parties sought litigation in equity, 
allegations of fraud often played a central role.208  To open the federal 
courts to litigation of state court judgments on the basis of a fraud allegation 
thus runs counter to the likely purpose of the AIA.  A suit to secure federal 
equitable litigation on the basis of fraud was not ancillary to a prior decree 
in equity; such an action began, as the Court observed, with the submission 
of an original bill and an application for a writ of injunction to stay state 

 

200. 141 U.S. 589 (1891). 
201. Id. at 590–92. 
202. Id. at 596. 
203. Id. at 597. 
204. Id. 
205. Id. at 599–601. 
206. See id. at 598–602. 
207. See supra subpart I(C). 
208. See supra subpart I(C) (discussing the Morris bill in equity).  An early nineteenth 

century English treatise explains that “the subject which most frequently calls for the interference 
of a court of equity is comprehended under the extensive head of fraud.”  EDEN, supra note 49, at 
11. 
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court proceedings, thus bringing the claim squarely within the terms of the 
statute.209 

In Rooker, the federal plaintiff apparently sought to mount something 
like the attack that the Court had approved in Marshall.  Having lost in state 
court, Rooker appealed through the state system and ultimately sought 
direct review in the Supreme Court, unsuccessfully due to her failure to 
have preserved a federal basis for review.210  The subsequent bill in federal 
court sought to enjoin the state court judgment on the ground that it was 
null and void in violation of the federal Constitution.211  In addition, the bill 
of complaint alleged misconduct on the part of one of the state judges, who 
was said to have participated in the state court disposition notwithstanding 
his nominal role in the administration of the trust at issue.212  The Court 
found that the lower federal courts lacked original jurisdiction of such a 
proceeding, announcing the now well-known conclusion that Congress had 
vested appellate review in the Court itself rather than in the lower federal 
courts.213  For scholars, a consistently puzzling feature of the Rooker 
decision was the Court’s decision to base its holding on the statutory 

 

209. Justice Harlan attempted to work around the AIA with a transparent dodge: 
While [the federal court] cannot require the state court itself to set aside or vacate the 
judgments in question, it may, as between the parties before it . . . adjudge that [the 
federal defendant] shall not enjoy the inequitable advantage obtained by his 
judgments.  A decree . . . would operate directly upon him, and would not contravene 
that provision of the [AIA].  It would simply take from him the benefit of judgments 
obtained by fraud. 

Marshall, 141 U.S. at 599–600.  This rationale proved too much; all injunctions had been 
understood (since at least the seventeenth century) to operate on the parties rather than the court.  
See 2 STORY, supra note 48, § 1195 (stating that a “writ of injunction is in no just sense a 
prohibition to [the courts of common law] in the exercise of their jurisdiction.  It is not addressed 
to those courts. . . .  The process, when its object is to restrain proceedings at law, is directed only 
to the parties.”); Durfee & Sloss, supra note 161, at 1154 (observing that “[d]eparture from this 
practice has always been error” (citing 5 JOHN NORTON POMEROY, POMEROY’S EQUITY 

JURISPRUDENCE AND EQUITABLE REMEDIES § 2058 (2d ed. 1919))); Taylor & Willis, supra note 
15, at 1185 (“[I]t has long been settled that an injunction against court proceedings should always 
issue only against the plaintiff, never against the judge before whom the cause is being tried.”). 

210. Rooker, 263 U.S. at 414–15. 
211. Id. at 414–16.  The federal plaintiff argued, in effect, that the state court had violated the 

due process and contract impairment clauses by adopting, in subsequent proceedings, an 
interpretation of contract rights at variance with its initial determination.  This constitutional 
challenge to the state court’s action was asserted too late to preserve the questions for state court 
consideration.  Thus, the issues were new in federal court and could not easily be regarded as 
precluded in a world that treated common law judgments as entitled to issue-preclusive but not 
claim-preclusive effect. 

212. Id. at 417. 
213. See id. at 415–16 (citing the statute vesting review of state court decisions in the Court 

itself). 
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allocation of revisory authority rather than on the preclusive effect of the 
prior state court judgment.214 

But the narrow reach of preclusion law helps to explain the Court’s 
oversight.  As we have seen, common law judgments were not viewed as 
claim preclusive of subsequent proceedings in equity, so long as the 
equitable proceeding set forth some new ground that the court of law had 
failed or lacked power to address.215  In general, courts of law did not 
entertain fraud defenses, leaving such questions open for determination in a 
court of equity,216 as the Court concluded in Marshall itself.  One might 
view the allegations of judicial misconduct in Rooker, although ultimately 
dismissed as insubstantial by the Court, as sufficient to trigger the fraud 
exception.  If so, then any preclusive effect to which the state court 
judgment was entitled may not have been broad enough to foreclose the 
federal bill.  Eventually, the law of judgments would come to recognize a 
general exception to claim preclusion for issues of fraud that survives to 
this day, albeit in somewhat chastened form.217  Alternatively, the Rooker 
Court may have viewed the constitutional issues as sufficiently novel (not 
having been addressed by the state court) to take the federal bill outside the 
law of issue preclusion.  In any case, the special nature of equity 
jurisdiction helps to explain why the Court may not have viewed the 

 

214. See, e.g., Williamson B.C. Chang, Rediscovering the Rooker Doctrine: Section 1983, 
Res Judicata and the Federal Courts, 31 HASTINGS L.J. 1337, 1343–44, 1344 n.46 (1980) 
(arguing that scholars who characterize Rooker as coextensive with res judicata ignore its 
statutory basis).  On the use of res judicata to dismiss duplicative proceedings in federal court, see 
Fayerweather v. Ritch, 195 U.S. 276, 308–09 (1904), which held that a will contest fully litigated 
in state court precludes a subsequent attempt to reopen the contest in federal court.  Cf. Nougué v. 
Clapp, 101 U.S. 551, 554 (1879).  In Nougué, the Court stated: 

We think that for this court, after all this has been done, to undertake to decree that 
what that [state] court did is void, to sit in review on its judgment, and reverse its 
decree and set aside its sale, in a case where its jurisdiction is undoubted, is 
unwarranted by the relations which subsist between the two courts.  It would be an 
invasion of the powers belonging to that court . . . . 

Id. 
215. See supra subpart I(A). 
216. See supra subpart I(A). 
217. On the fraud exception to claim and issue preclusion, see WRIGHT ET AL., supra note 52, 

§§ 4415 & n.17, 4426 & n.8 and Riehle v. Margolies, 279 U.S. 218, 225 (1929), in which the 
Court noted the existence of an exception to res judicata for “fraud or collusion.”  Some federal 
courts have recognized a somewhat similar “fraud” exception to the Rooker–Feldman doctrine 
itself.  See generally Steven N. Baker, The Fraud Exception to the Rooker–Feldman Doctrine: 
How It Almost Wasn’t (and Probably Shouldn’t Be), 5 FED. CTS. L. REV. 139 (2011) (describing 
and criticizing the fraud exception to Rooker–Feldman).  Most procedural systems also allow a 
party to seek relief from judgment on the basis of fraud.  See, e.g., FED. R. CIV. P. 60(b)(3).  On 
the equitable origins of this doctrine, see United States v. Throckmorton, 98 U.S. 61, 65–66 
(1878), where the Court distinguished between fraud in matters intrinsic to a prior litigation—such 
as perjury or forged documents—and fraud extrinsic to the proceeding that prevents a nominal 
party from actually participating in the prior action. 
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preclusive effect of the state court judgment as decisive against an action to 
enjoin its enforcement on the basis of a new issue. 

The error in Rooker may have thus lain less in the Court’s refusal to 
notice claim preclusion than in its refusal to reconsider Marshall’s dubious 
fraud exception to the AIA.  To be sure, the AIA foreclosed equitable 
interposition by original bill in state court “proceedings.”218  The Court may 
have taken the view that the “proceedings” in state court had ended with the 
entry of a final judgment and the exhaustion of state court appellate process.  
But as we have seen, and as the Court was later to conclude in a persuasive 
decision by Justice Brandeis, the term “proceedings” certainly extends 
broadly enough to foreclose equitable interposition to stay a completed 
judgment.219  That was, after all, the context in which the debate over 
equitable authority had first unfolded in the seventeenth century.220  The 
plaintiff in Rooker (and Marshall) sought precisely the sort of equitable 
interposition that the AIA had been enacted to prevent.  Had the Court 
relied on the AIA instead, it could have amply justified the dismissal of the 
bill without any reliance on Congress’s decision to invest the Supreme 
Court, rather than the lower courts, with statutory authority to revise state 
court decisions.  Among the other changes to modern doctrine, we suggest 
in Part III that the Court revive the AIA as a restriction on such federal 
oversight and finally retire its much maligned Rooker–Feldman doctrine. 

E. Equitable Priority in Parallel Proceedings 

With this background, we can now evaluate the Supreme Court’s 
conclusion that the AIA foreclosed the issuance of injunctive relief in its 
leading decision on parallel federal–state proceedings, Kline v. Burke 
Construction Co.  Fear of preclusion provided the basis on which the 
federal plaintiff sought equitable interposition.  In a simple two-party 
dispute over a construction contract, the company filed first in federal court, 
seeking money damages for breach.221  Kline, meanwhile, filed an 
overlapping action in state court, seeking an accounting.222  After a mistrial 
threatened to delay the federal disposition, the federal plaintiff (Burke) 
sought a stay of the state court proceeding so as to preserve the power of the 
federal court to resolve the case.223  Without the stay, the state court 
litigation would likely go to judgment first, thereby precluding any further 
federal litigation.  The district court denied the stay, but the appellate court 

 

218. See supra subpart I(C). 
219. See infra note 345 and accompanying text. 
220. See supra subpart I(C). 
221. 260 U.S. 226, 227 (1922). 
222. Id. 
223. Id. at 228. 
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reversed, directing the district court to grant the requested injunction to 
protect its jurisdiction.224 

Although claim preclusion posed a genuine threat to federal resolution 
of the case, the Supreme Court invoked the AIA in rejecting the federal 
injunction.  The Court acknowledged federal power to enjoin state 
proceedings that would “defeat or impair the jurisdiction of the federal 
court.”225  To illustrate, the Court invoked the in rem cases, where the 
federal court’s jurisdiction depends on its control over a specific res.226  But 
the Court distinguished the property cases from “mere” personal liability of 
the kind involved in the Kline case.227  The pendency of overlapping actions 
to establish a personal or in personam liability did not threaten the ability of 
another court to proceed “in its own way.”228  While the Court recognized 
that claim-preclusive effect would attach to the first judgment, such 
preclusive effect did not pose the threat to federal jurisdiction necessary to 
trigger the application of an exception to the AIA.229  Instead of fixing 
priority by reference to the filing date, Kline suggests that the priority of 
duplicative in personam actions will be determined by reference to the date 
of judgment.230 

Scholars have criticized the Kline decision for its reliance on the in 
rem distinction, for its failure to recognize preclusion as a jurisdictional 
threat,231 and for its tendency to invite wasteful duplication.232  But the 

 

224. See id.  Note that the threat of preclusion was real despite the fact that the federal court 
was proceeding at law and the state court was proceeding in equity.  Claim preclusion (res 
judicata) would not bar a common law litigant from pursuing fraud or mistake claims in equity 
that the court of law lacked the power to hear.  See WRIGHT ET AL., supra note 52 (clarifying that, 
prior to the merger of law and equity, claim preclusion applied “only within the limits of possible 
joinder,” and thus those related matters outside the subject matter jurisdiction of the court were 
not barred by res judicata).  But issue preclusion (collateral estoppel) would attach to the first 
judgment or decree resolving breach of contract claims on the basis of issues of law and fact 
common to the two proceedings.  See Beacon Theaters, Inc. v. Westover, 359 U.S. 500, 510–11 
(1959) (observing that although the trial court must “use its discretion in deciding whether the 
legal or equitable cause should be tried first,” it is settled that “only under the most imperative 
circumstances . . . can the right to a jury trial of legal issues be lost through prior determination of 
equitable claims”); Hopkins v. Lee, 19 U.S. (6 Wheat.) 109, 113–14 (1821).  The Court stated: 

[A] fact which has been directly tried, and decided by a Court of competent jurisdiction, 
cannot be contested again between the same parties, in the same or any other Court. . . .  
In this, there is and ought to be, no difference between a verdict and judgment in a Court 
of common law, and a decree of a Court of equity. 

Id. 
225. Kline, 260 U.S. at 229. 
226. Id. 
227. Id. at 230. 
228. Id. 
229. See id. 
230. See id. at 230, 235. 
231. See, e.g., Redish, supra note 12, at 746–47, 750 (questioning the Court’s distinction 

between in personam and in rem proceedings and suggesting that the res judicata effect of 
overlapping state litigation poses a threat to the district court’s control of the case). 
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decision maps nicely onto what we have learned about the AIA.  To begin 
with, the federal action in Kline was a common law action for damages; the 
application for federal injunctive relief was not ancillary to that proceeding 
or to a judgment, but necessitated the submission of an original bill.  
Indeed, the Court described the federal plaintiff as having filed a “bill of 
complaint as a dependent bill to its action at law.”233  In that sense, then, 
Kline sought relief comparable to the rejected injunction in Dial v. 
Reynolds.234  What’s more, the proposed injunction in Kline would have 
interfered with the ordinary rules of priority provided by state law.  Title to 
disputed assets (in the absence of a mortgage or secured creditor 
relationship) depends on the entry and execution of a judgment.  Here, 
federal law afforded no clear justification for a departure from the settled 
regime of priority.235  Certainly, the case did not involve a contest between 
multiple parties over assets that were insufficient to satisfy the claims of all 
creditors.  Instead, the Court assumed that preclusive effect would attach to 
the first judgment and dispose of the dispute.236  We think Kline and the 
principle of concurrency it articulates remain good law in the wake of the 
1948 amendments to the AIA. 

II. Toucey and Its Aftermath: Revising the AIA 

One can scarcely overstate the impact of Justice Frankfurter’s opinion 
in Toucey v. New York Life Insurance Co. on current interpretations of the 
AIA.  His view of the AIA as a broad and “unqualified” bar to federal 
antisuit injunctions and his criticism of the exceptions as unprincipled have 
both cast long shadows.237  Many scholars, even today, follow Justice 
 

232. See, e.g., Martin H. Redish, Intersystemic Redundancy and Federal Court Power: 
Proposing a Zero Tolerance Solution to the Duplicative Litigation Problem, 75 NOTRE DAME L. 
REV. 1347, 1358–59 (2000) (criticizing the regime of duplication put in place by the Kline 
decision). 

233. 260 U.S. at 228. 
234. See supra notes 147–52 and accompanying text. 
235. To be sure, the federal plaintiff claimed a right, under the diversity provisions of the 

Constitution, to a federal resolution of his claim, but the Court correctly resisted the view that out-
of-state citizens have a “right” to a diversity docket.  Kline, 260 U.S. at 233–35. 

236. Id. at 230. 
237. Toucey v. N.Y. Life Ins. Co., 314 U.S. 118, 132 (1941).  Justice Frankfurter’s hostility 

towards the AIA exceptions, barely disguised in Toucey, is laid bare in his private case files.  In a 
memorandum about the case, he wrote that “[l]oose language and a sporadic, ill-considered 
decision ought not to be held to have imbedded into our law a doctrine which flagrantly violates 
an expressed prohibition of an act of Congress” and stressed that “[w]e are dealing here with 
jurisdictional limits which Congress has defined for its own courts.”  See Frankfurter 
Memorandum, supra note 153, at 15.  In his view, the AIA was an exercise of Congress’s power 
to curtail the equitable jurisdiction of the lower federal courts—a jurisdiction-stripping law akin to 
the Norris–LaGuardia Act, which limits the federal courts’ ability to issue injunctions in labor 
disputes.  Id. at 8–9; Act of Mar. 23, 1932, ch. 90, 47 Stat. 70 (codified at 29 U.S.C. §§ 101–115).  
(Notably, then-Professor Frankfurter had a hand in drafting Norris–LaGuardia.  See McManamon, 
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Frankfurter’s account in treating the original terms of the AIA as absolute 
or unqualified and the nineteenth-century exceptions as the product of loose 
interpretation.238  In some ways, this may seem surprising.  Justice 
Frankfurter’s interpretation was criticized at the time by judges and 
scholars,239 and Congress revised the Judicial Code in 1948, expressly 
repudiating his approach.240  And yet, the Court has returned to Justice 
Frankfurter’s view time and again, describing the present Act as an absolute 
prohibition against a stay of state court proceedings unless the injunctive 
relief falls within one of three specific exceptions.241  Indeed, the Court has 
created a presumption against injunctive relief,242 admonishing that the 
exceptions must be strictly adhered to and not enlarged by “loose statutory 
construction.”243 

In this Part, we propose to exchange Justice Frankfurter’s absolutism 
for the more nuanced assessment of the propriety of federal stays of state 
proceedings that our account of the AIA makes possible.  The 1793 Act 
sought to prevent federal equitable interposition in some state proceedings, 
but it did not block all injunctions.244  Many of the exceptions arose less as 
unprincipled invasions of state autonomy than as elaborations of the 
ancillary, self-defensive powers of the federal courts to defend their own 
equitable priority.245  According to a leading treatise, this ancillary 
conception of federal authority was very much alive in the early twentieth 
century: 

It is well settled, upon both reason and authority, that the prohibition 
contained in [the AIA] “does not apply where the federal court has 
first obtained jurisdiction, or where, the state court having first 
obtained jurisdiction, the case has been removed to the federal court.  

 

supra note 27, at 711–12.)  “The fact of the matter is,” Justice Frankfurter surmised, “that between 
the Reconstruction Period and the first World War both the lower federal courts and this Court 
were easygoing, at times to the point of irresponsibility, in claiming jurisdiction for the lower 
federal courts which Congress had denied them.”  Frankfurter Memorandum, supra note 153, at 
15–16. 

238. See sources cited supra note 13.  Justice Frankfurter reserved his strongest rhetoric for 
the relitigation exception, which he characterized as the product of “[l]oose language” and a 
“sporadic ill-considered decision.”  Toucey, 314 U.S. at 139.  It was plain that such an exception 
violated the “expressed prohibition of Congress” and he refused to regard it as something that 
Congress had silently approved.  Id. 

239. See McManamon, supra note 27, at 709 & n.73 (collecting authority). 
240. See H.R. REP. NO. 80-308, at A181–A182 (1947) (describing Congress’s intent to 

override Toucey and restore the law as it was previously understood); see also Redish, supra note 
12, at 718 (describing congressional reaction to Toucey). 

241. See Smith v. Bayer Corp., 131 S. Ct. 2368, 2375 (2011) (quoting Atl. Coast Line R.R. v. 
Bhd. of Locomotive Eng’rs, 398 U.S. 281, 286 (1970)). 

242. See id. (explaining that “[a]ny doubts as to the propriety of a federal 
injunction . . . should be resolved in favor of permitting the state courts to proceed”). 

243. Id. (quoting Chick Kam Choo v. Exxon Corp., 486 U.S. 140, 146 (1988)). 
244. See supra subpart I(C). 
245. See supra sections I(D)(2)–(4). 
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In such cases the federal court may restrain all proceedings in a state 
court which would have the effect of defeating or impairing its 
jurisdiction.  It extends only to cases in which the jurisdiction has 
first attached [in state court].”  If the rule were otherwise, “after suit 
brought in a federal court, a party defendant could, by resorting to a 
suit in a state court, defeat, in many ways, the effective jurisdiction 
and action of the federal court, after it had obtained full jurisdiction 
of person and subject-matter.”246 

Although Justice Frankfurter cast doubt on its legitimacy, federal ancillary 
power was restored in the 1948 Act.247  We review both the exceptions that 
Congress restored and those that it abandoned in suggesting future lines of 
development. 

While we think it important to draw on the history of the AIA’s 
exception for ancillary injunctions in assessing the meaning of current law, 
we recognize that changes in the law complicate the task of projecting the 
lessons of the nineteenth century into the twenty-first.  In one important 
change, courts of equity no longer stand apart from courts of law and no 
longer interpose in common law proceedings to secure equitable defenses 
by original writs of injunction.248  Today, most court systems have merged 
their courts of law and equity and provide for the assertion of all claims and 
defenses in one “civil action.”249  Along with merger of law and equity, the 
scope of the civil action has grown to encompass a broader array of related 
transactions and occurrences and a broader range of parties.250  With the 
growth of the civil action, rules of claim and issue preclusion have 
broadened as well.  Equitable decrees now typically enjoy claim and issue 
preclusive effect in courts of law, just as judgments at law may preclude 
equitable remedies.251  The broader claim-preclusive effect accorded to 
decrees of all kinds may lessen the need for an antisuit injunction to 
effectuate a federal judgment.252  Finally, state courts now owe a clear 

 

246. 1 C.L. BATES, FEDERAL EQUITY PROCEDURE § 541 (1901) (quoting Sharon v. Terry, 36 
F. 337, 365 (C.C.N.D. Cal. 1888)). 

247. Act of June 25, 1948, ch. 646, § 2283, 62 Stat. 869, 968 (codified as amended at 28 
U.S.C. § 2283). 

248. See Polly J. Price, Full Faith and Credit and the Equity Conflict, 84 VA. L. REV. 747, 
796 n.214, 811–17 (1998) (describing the merger of law and equity, beginning with the Field 
Code in 1848 and culminating in the Federal Rules of Civil Procedure). 

249. FED. R. CIV. P. 2. 
250. See Price, supra note 248. 
251. See WRIGHT ET AL., supra note 52 (discussing the impact of the merger of law and 

equity on the doctrine of claim preclusion). 
252. See Smith v. Bayer Corp., 131 S. Ct. 2368, 2375–76, 2376 n.5 (2011) (treating a 

relitigation injunction as “heavy artillery” in light of the state court’s obligation to respect federal 
judgments and the parties’ ability to seek review of any violation of that obligation on appeal). 
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federal obligation to give effect to federal judgments of all stripes, further 
lessening the need for antisuit injunctions.253 

We suggest that federal courts address these new realities by 
distinguishing questions of power under the AIA from matters of equitable 
discretion in the grant or denial of any particular injunctive remedy.  The 
AIA has long been understood as marking out the broad outlines of federal 
power; unless one of the exceptions applies, the AIA disables the federal 
courts from granting an injunction.  But even where an exception applies 
and renders the AIA inapplicable, a party seeking federal injunctive relief 
must still demonstrate that the equities favor the grant of a stay.  In the 
course of evaluating likely success on the merits and the adequacy of 
alternative remedies, the federal court can factor into its assessment the 
state court’s federal duty to recognize and enforce the federal decree.  Such 
an approach will respect Congress’s role in defining the scope of injunctive 
power and allow the courts to shape and perhaps further narrow the 
availability of relief through the traditional weighing of the threat of 
irreparable harm and the existence of remedial alternatives. 

A. The 1948 Codification as a Restoration of Ancillary Power 

We agree with the consensus view that one can best assess the current 
meaning of the AIA in light of the statute’s pre-Toucey history.254  Both the 
text of the AIA and the accompanying Reviser’s Note suggest that Congress 
meant to restore the injunctive authority that Toucey had threatened.  Thus, 
the 1948 version of the Act begins with a prohibition against the issuance of 
injunctive relief to stay proceedings in state court and then includes 
exceptions: 

 A court of the United States may not grant an injunction to stay 
proceedings in a State court except as expressly authorized by Act of 
Congress, or where necessary in aid of its jurisdiction, or to protect 
or effectuate its judgments.255 

The Reviser’s Note describes an exception for injunctions expressly 
authorized in other federal statutes (such as federal bankruptcy), an “aid 
of . . . jurisdiction” exception to conform to the All Writs Act and to 
authorize injunctions in the wake of removal, and a “protect or effectuate” 
exception to overturn Toucey by allowing federal courts to enjoin 

 

253. See Semtek Int’l Inc. v. Lockheed Martin Corp., 531 U.S. 497, 500(2001) (“[T]he res 
judicata effect of a federal diversity judgment ‘is such as would belong to judgments of the State 
courts rendered under similar circumstances,’ and may not be accorded any ‘higher sanctity or 
effect.’” (quoting Dupasseur v. Rochereau, 88 U.S. (21 Wall.) 130, 135 (1874))). 

254. See, e.g., Wood, supra note 12, at 297 (explaining that the 1948 revision sought to 
restore the AIA to what it was prior to Toucey). 

255. Act of June 25, 1948, ch. 646, § 2283, 62 Stat. 869, 968 (codified as amended at 28 
U.S.C. § 2283). 
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relitigation.256  The Note concludes that the section was meant to “restore[] 
the basic law as generally understood and interpreted prior to the Toucey 
decision.”257 

Convention invites us to evaluate each of the exceptions to the AIA as 
a separate matter.  But before we tackle the particulars, we offer a few 
prefatory comments on the language of the 1948 Act and the structure of its 
exceptions.  To begin with, we note that the Act abandons the use of the 
limiting reference to “writ of injunction,” which had rendered the 1793 Act 
inapplicable to ancillary injunctive relief.258  Instead, the 1948 Act begins 
with a flat (and truly absolute) prohibition of any “injunction to stay 
proceedings,”259 language broad enough to foreclose all injunctions aside 
from those later authorized.  As a textual matter, then, it seems quite 
difficult today to defend any injunctive power that has not been enshrined 
in one of the AIA’s exceptions.  We note, for example, the failure of the 
1948 Act to allow an injunction against state court proceedings tainted by 
fraud and argue against any further recognition of that exception.260  More 
generally, we do not believe the Act leaves room for the judicial creation of 
new exceptions, although the existing exceptions may deserve a more 
generous interpretation than they have sometimes received. 

The 1948 Act also broadens the scope of ancillary relief somewhat.  
Under the 1793 Act, the power of a court of equity to issue ancillary relief 
depended on the existence of a prior federal equitable decree or an assertion 
of equitable jurisdiction over a trust or res.261  The 1948 Act, by contrast, 
permits a federal court to grant a stay to protect or effectuate its 
“judgments.”262  By expanding the scope of self-protection from equitable 
decrees to judgments, the Act apparently contemplates the protection of 
both common law judgments (such as those for damages) and equitable 
decrees.  Under the Federal Rules of Civil Procedure, which merge actions 
at law and equity into a single civil action,263 the word “judgment” serves as 
an all-purpose term for a disposition of the action.264  By allowing federal 
courts to defend their judgments, the 1948 AIA further erodes the 
traditional distinction between law and equity and establishes a more 

 

256. H.R. REP. NO. 80-308, at A181 (1947). 
257. Id. at A182. 
258. See supra subpart I(C). 
259. § 2283, 62 Stat. at 968. 
260. Cf. supra section I(D)(6). 
261. See supra sections I(D)(2)–(4). 
262. § 2283, 62 Stat. at 968. 
263. See FED. R. CIV. P. 2 (stating that there is but a single form of action, the “civil action” 

(internal quotation marks omitted)). 
264. See id. 54(a) (defining judgments to include “a decree and any order from which an 

appeal lies”). 
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general principle of self-defense.  A federal court thus presumably has 
power to defend both its judgments at law and its equitable decrees.265 

Finally, the Act preserves the rule in Kline v. Burke Construction Co.  
Recall that the Court in Kline recognized a distinction between in rem 
actions, in which ancillary injunctive relief was available, and in personam 
actions, in which injunctive relief against duplication was off limits.266  
Most observers agree that the 1948 Act’s reference to injunctions “in aid of 
jurisdiction” provides a textual predicate for the in rem exception but does 
not authorize injunctions against overlapping in personam proceedings.267  
The Court explained in 1977: 

Although the “necessary in aid of” exception to § 2283 may be fairly 
read as incorporating this historical in rem exception, the federal and 
state actions here are simply in personam.  The traditional notion is 
that in personam actions in federal and state court may proceed 
concurrently, without interference from either court, and there is no 
evidence that the exception to § 2283 was intended to alter this 
balance.  We have never viewed parallel in personam actions as 
interfering with the jurisdiction of either court.268 

We generally agree with this conclusion and will take in personam 
concurrency as given as we turn to an analysis of the exceptions to the 1948 
Act. 

B. Injunctions Expressly Authorized by Statute 

In what remains the leading analysis, the Court in Mitchum v. Foster 
held that 42 U.S.C. § 1983 fell within the AIA’s exception for injunctions 
“expressly” authorized by statute.269  Others have noticed that while § 1983 
allows a suit in law or equity, it contains no explicit words authorizing 

 

265. See Dietzsch v. Huidekoper, 103 U.S. 494, 497–98 (1880) (upholding the power of a 
federal court to hear an original bill for relief that it viewed as appropriately “ancillary” to a 
judgment at law). 

266. See supra subpart I(E) (discussing Kline). 
267. See Vendo Co. v. Lektro-Vend Corp., 433 U.S. 623, 641–42 (1977) (plurality opinion) 

(noting that in personam proceedings may proceed concurrently in state and federal court). 
268. Id. (citation omitted). 
269. 407 U.S. 225, 242–43 (1972).  As others have recognized, the Mitchum decision must be 

understood in the context of the Court’s struggle to define the power of federal courts to hear 
constitutional challenges to pending state criminal proceedings at a time, in the early 1970s, when 
many doubted the willingness of state courts to enforce federal norms with an even hand.  See, 
e.g., FALLON ET AL., supra note 2, at 1030–32 (opining on the background and purpose of the 
AIA); Redish, supra note 12, at 737 (recognizing that the Mitchum Court “cited impressive 
legislative history to demonstrate that one of the central purposes of the Civil Rights Act of 1871 
was to provide a federal forum for the enforcement of federal constitutional rights, a remedy 
reflecting strong congressional distrust of the motives and competence of state courts”).  We will 
return to the decision in our discussion of the doctrine of equitable restraint, in which it plays a 
crucial role.  See infra subpart III(A).  For now, we focus on what we regard as the Mitchum 
Court’s failure to heed the AIA’s requirement of express authorization. 
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federal courts to grant an injunction to stay proceedings in state court.270  
The Mitchum Court itself accepted that premise.271  But, the Court observed 
a number of statutory exceptions to the AIA that had been recognized over 
time; some had explicit language, while others simply created federal rights 
or remedies without specifying that they were to be effectuated through a 
stay of state proceedings.272  Synthesizing these decisions, the Court 
explained that to qualify as an exception under the AIA, the federal statute 
must create a “right or remedy enforceable in a federal court of equity, 
[that] could be given its intended scope only by the stay of a state court 
proceeding.”273  Ultimately, the Court found that § 1983 satisfied this test; it 
authorized suits in equity to remedy constitutional violations and was meant 
to effectuate Congress’s Reconstruction-era distrust of state courts and 
institutions.274 

We recognize that Mitchum was decided only one year after the Court 
in Younger v. Harris imposed an important restriction on the power of 
federal courts to grant federal equitable relief against allegedly 
unconstitutional state court proceedings.275  What’s more, we recognize that 
the Younger Court appears to have based its decision on the assumption—
later confirmed in Mitchum—that federal courts enjoyed presumptive power 
to issue antisuit injunctions under § 1983.276  In Part III, we question the 
Court’s apparently deliberate decision to recognize stay authority in the 
constitutional context (Mitchum) and to qualify that authority through the 
adoption of judge-made limits on antisuit injunctions grounded in “Our 
Federalism” (Younger).  We argue that the awkward pas de deux of 
Mitchum and Younger, in which the Court both championed the centrality 
of federal equitable intervention to enforce Reconstruction and imposed 
significant restrictions on such intervention in the name of federalism, 
would have been unnecessary had the Court simply adhered to the AIA. 

 

270. 42 U.S.C. § 1983 (2006) (authorizing an “action at law, suit in equity, or other proper 
proceeding for redress”); Redish, supra note 12, at 734–45 (“[S]ection 1983 certainly does not on 
its face ‘expressly’ authorize the enjoining of state proceedings.”). 

271. See Mitchum, 407 U.S. at 237–38 (asserting that “a federal law need not contain an 
express reference”). 

272. See id. at 233–37 (collecting references to six statutory exceptions to the AIA and 
observing that three of the six exceptions “contain no such [express] authorization”); id. at 237 
n.25 (collecting lower federal court cases recognizing “that other Acts of Congress that do not 
refer to § 2283 or to injunctions against state court proceedings nonetheless come within the 
‘expressly authorized’ language of the anti-injunction statute”). 

273. Id. at 237–38. 
274. See id. at 238–43 (observing that § 1983’s predecessor statute, the Civil Rights Act of 

1871, was intended to enforce the Fourteenth Amendment against the states). 
275. 401 U.S. 37, 54 (1971). 
276. See infra subpart III(A). 
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For now, however, we focus on the Mitchum Court’s mistaken 
decision to treat an implied statutory exception as satisfying the “expressly 
authorized” requirement of the AIA.  We simply do not believe the 
language of the AIA can accommodate implied exceptions.  We note at the 
outset, as the Mitchum Court observed, that many of the statutory 
exceptions in place at the time of the Act’s codification in 1948 were quite 
explicit in conferring stay authority on the federal courts.277  We think these 
explicit grants of stay authority best exemplify what Congress had in mind 
in approving exceptions expressly authorized in other legislation.  What’s 
more, as we explain below, the implied exceptions to which the Mitchum 
and Toucey Courts adverted can best be understood instead as a reflection 
of the (previously obscure) power of federal courts to grant ancillary 
injunctive relief under the original 1793 AIA.  Indeed, it appears that the 
Reviser’s Note proceeds on the assumption that these implied exceptions 
were to be regarded not as “express” exceptions, but as falling under one of 
the AIA’s other exceptions.  Consider the exception for injunctions in 
defense of removal jurisdiction, which Mitchum treated as an example of an 
implied express exception.278  The Reviser’s Note treats the removal 
exception as one that was restored through the provision for injunctions in 
“aid of . . . jurisdiction.”279  If the 1948 exceptions for injunctions “in aid of 
jurisdiction” and to “effectuate judgments” were sufficient to explain the 
cases, as the Reviser’s Note assumes, then the statute itself would seem to 
rule out the recognition of new implied exceptions. 

Apart from its tendency to distort statutory text and history, we worry 
that Mitchum’s approach undermines analytical clarity.  When one looks 

 

277. See Mitchum, 407 U.S. at 234 nn.14–15, 235 n.16 (discussing federal laws that expressly 
authorize federal stays). 

278. See id. at 234–35 (characterizing the removal exception as one of “the exceptions to the 
anti-injunction statute found to be embodied in . . . Acts of Congress”). 

279. H.R. REP. NO. 80-308, at A181 (1947).  While the removal statutes did not empower 
federal courts to grant post-removal stays of state court proceedings, they did declare, as a matter 
of federal law, that state proceedings should cease following removal.  In both of the leading 
decisions, French and Dietzsch, the federal circuit court had gone to judgment in the removed 
case, yet proceedings continued in state court.  See supra section I(D)(2).  While those 
proceedings were inconsistent with federal law, and could be later invalidated on review in the 
Supreme Court, the power of the lower court to grant a stay flowed from the fact that further state 
proceedings would threaten the prior federal judgment.  In other words, the removal exception 
arose from the recognized power of federal courts to grant stays to protect or effectuate their 
judgments, rather than from any implied power conferred in the removal statute.  Here, we 
disagree with Judge Wood’s assertion that a state court could ignore a removal, proceed to 
judgment, and enter an order that the federal courts were obliged to respect.  See Wood, supra 
note 12, at 299–300 (discussing the difficulty of placing removal cases within the first category of 
“expressly authorized” injunctions).  The state court’s mistaken refusal to allow removal was 
always subject to review in the Supreme Court and would not, if pressed, result in a final 
judgment that could threaten an ongoing federal proceeding.  See generally James E. Pfander, 
Collateral Review of Remand Orders: Reasserting the Supervisory Role of the Supreme Court, 
159 U. PA. L. REV. 493 (2011). 
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carefully, the “implied” statutory exceptions on which the Mitchum Court 
relied arose from the interaction of two statutes: a new federal law that 
expanded federal jurisdiction and the original AIA itself, which left open 
the issuance of ancillary relief in support of federal jurisdiction and federal 
decrees.  Although Justice Frankfurter’s absolutism obscures the basis of 
these implied exceptions, they simply represented an effort on the part of 
the federal courts to incorporate new legislative provisions for consolidated 
proceedings and equitable priority into the corpus of federal equity.  When 
a federal law contemplated federal control over consolidated proceedings, 
the power to grant ancillary relief to make that new law effective followed 
as a matter of course from the AIA’s inapplicability to motions or petitions 
for ancillary relief.  The new authority arose not as an implied exception to 
the AIA but as an ancillary injunction in “aid of jurisdiction” elsewhere 
conferred on the federal courts. 

Consider an 1851 statute that limited the liability of shipowners and 
led to the recognition of what Mitchum regarded as an implied exception to 
the AIA.280  Although it is true that the statute did not in terms authorize a 
stay of state court proceedings, it did create a mechanism by which the 
owners of a damaged ship could pay into a federal court of admiralty the 
value of a damaged vessel and its freights pending and obtain a decree 
limiting the owner’s liability to the value so surrendered.281  In other words, 
the statute contemplated an interpleader-style arrangement that would 
require claimants to pursue their rights in the context of a single admiralty 
proceeding, thereby altering the ordinary rules of concurrent jurisdiction 
that would otherwise have controlled.  As the Supreme Court explained in 
Providence & New York Steamship Co. v. Hill Manufacturing Co.,282 
upholding a stay of state court proceedings, the limited liability model is 
“very different from [the Kline model] of two concurrent actions for a debt 
or other demand proceeding at the same time in different courts.”283  
Indeed, it was obvious to the Providence Court that “proceedings for 
limited liability cannot be participated in by two jurisdictions, without 
interference and conflict between them.”284  A “judgment in one court 
would annul or render nugatory that of the other.”285  As the Providence 
Court saw matters, the stay of state proceedings followed naturally; 
Congress had created a limited fund that triggered existing federal equitable 
power in aid of jurisdiction, and the injunctive relief in question would have 
 

280. See Mitchum, 407 U.S. at 234 n.13 (citing Act of Mar. 3, 1851, ch. 43, 9 Stat. 635). 
281. See generally James J. Donovan, The Origins and Development of Limitation of 

Shipowners’ Liability, 53 TUL. L. REV. 999, 1012–15 (1979). 
282. 109 U.S. 578 (1883). 
283. Id. at 595. 
284. Id. 
285. Id. at 596. 
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fallen squarely within the scope of permissible ancillary relief, as proposed 
in this Article. 

Unfortunately, the Mitchum Court followed Toucey in failing to 
understand the interaction of the two statutes.  Rather than an implied 
exception to an absolute prohibition in the AIA (as Justice Frankfurter 
portrayed matters in Toucey), the shipowners’ statute created a limited 
liability scheme in admiralty to which the AIA’s built-in exception for 
ancillary relief naturally applied.286  The resulting lack of analytical clarity 
appears to have influenced Mitchum’s assessment of the use of stays under 
§ 1983.  On its face, the Mitchum litigation falls squarely within the terms 
of the AIA’s prohibitive force.  The plaintiff brought suit in federal court to 
restrain a county prosecutor in Florida from continuing to prosecute a state 
court action to shut down the plaintiff’s bookstore as a nuisance.287  There 
was no suggestion that the state court lacked the power to entertain defenses 
based on the First and Fourteenth Amendments, the constitutional 
provisions on which the plaintiff relied in seeking federal relief.288  In other 
words, the federal proceeding quite closely resembled the original federal 
bill of injunction to stay proceedings in state court at which the AIA was 
directed.  While § 1983 and Ex parte Young289 clearly authorize actions to 
restrain constitutional violations as a general matter,290 the AIA barred the 
proposed stay.  Indeed, the Court in Ex parte Young had been careful to 
emphasize that there was no pending state court proceeding when the 
federal suit for injunctive relief was filed to initiate that action.291 
 

286. Thus, the Toucey Court cited French v. Hay to support its conclusion that the removal 
statute created an implied exception to the sweeping prohibition of the AIA.  See Toucey v. N.Y. 
Life Ins. Co., 314 U.S. 118, 133 (1941). 

287. Brief for Appellant at 11–12, Mitchum v. Foster, 407 U.S. 225 (1972) (No. 876). 
288. In any event, the AIA has no exception for situations in which state court remedies are 

inadequate.  The AIA was designed to force parties to a state court proceeding to mount their 
equitable defenses to that proceeding in an appropriate state forum. 

289. 209 U.S. 123 (1908). 
290. See id. at 142–45 (upholding the power of the district court to restrain enforcement of 

state criminal regulation of railroad rates as a violation of due process); see also Hutto v. Finney, 
437 U.S. 678, 693–700 (1978) (ruling on an action under § 1983 to restrain the violation of federal 
constitutional rights).  On the continuing vitality of Ex parte Young as an exception to the 
Eleventh Amendment, see generally Va. Office for Prot. & Advocacy v. Stewart, 131 S. Ct. 1632 
(2011), in which the Court confirmed that one state agency cannot claim sovereign immunity from 
suit brought for prospective relief by another state agency.  Cf. Douglas v. Indep. Living Ctr. of S. 
Cal., Inc., 132 S. Ct. 1204, 1211–15 (2012) (Roberts, C.J., dissenting) (raising doubts about the 
vitality of the Ex parte Young action to enforce cooperative federalism schemes that appear to rely 
on federal agency enforcement and fail to create an explicit right of action against the states). 

291. See Ex parte Young, 209 U.S. at 161–62 (acknowledging that a court of equity may not 
restrain a pending criminal proceeding but noting an exception that allows such a court, when it 
has already obtained jurisdiction of the cause, to restrain a later-filed criminal proceeding that has 
been brought to establish the “same right that is in issue” before the court of equity); see also 
Smyth v. Ames, 169 U.S. 466, 546–50 (1898) (affirming a stay of a later filed criminal 
proceeding).  In a memorandum relating to the Toucey case, Justice Frankfurter noted that the 
decision in Ex parte Young had distinguished the AIA on the ground that there was no pending 
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Nor did the Mitchum Court identify anything in the language or 
structure of § 1983 that would trigger one of the established AIA 
exceptions.  The statute does not consolidate all constitutional claims in 
federal court; state courts have concurrent jurisdiction of constitutional 
claims in general and § 1983 actions in particular.292  Nor can one find in 
the statute a special solicitude for a property interest or limited fund that 
would trigger federal power to coordinate overlapping proceedings.  Nor 
had the federal court entered a decree in a case within its jurisdiction, 
triggering federal power to effectuate its judgment.  In short, unlike the 
removal and shipowners’ liability exceptions, there was nothing in § 1983 
to indicate that its “intended scope” required a stay of state court 
proceedings.  While many have made their peace with Mitchum’s decision 
to arm the federal courts with the power to enjoin an unconstitutional state 
proceeding, § 1983 does not provide the clear congressional guidance that 
the 1948 Act appears to require.293  Indeed, although one hesitates to draw 
lessons from so fractured a subsequent decision,294 the plurality in Vendo 
Co. v. Lektro-Vend Corp.295 certainly required greater clarity of statement 
than did the Mitchum Court.296 

We think the insistence on greater textual clarity makes good sense in 
light of the AIA’s demand for express authorization.  We therefore propose 
to recognize implied exceptions to the AIA only where the injunction would 
aid federal jurisdiction or effectuate federal judgments.  As we have seen, 
the rise of “implied” statutory exceptions grew out of the interplay between 
federal statutes conferring a particular kind of jurisdiction (such as the 
shipowners’ liability statute) and the established power of federal courts to 

 

proceeding in the court of the state and that Ex parte Young seemed to assume that the AIA would 
bar the suit had there been a pending proceeding.  Frankfurter Memorandum, supra note 153, at 
12–13.  Accordingly, he suggested that a decision against the injunction in Toucey would have no 
effect on the Ex parte Young doctrine.  See id. 

292. On the presumption of state court concurrency, see Tafflin v. Levitt, 493 U.S. 455, 458 
(1990), where the Court noted, “We begin with the axiom that, under our federal system, the 
States possess sovereignty concurrent with that of the Federal Government.”  On state court 
concurrent jurisdiction over § 1983 claims, see generally Felder v. Casey, 487 U.S. 131, 153 
(1981), in which the Court held that a Wisconsin state statute was preempted as “inconsistent in 
both purpose and effect with the remedial objectives of” § 1983. 

293. We suggest below in our discussion of Younger v. Harris that the Court could have 
preserved a role for the federal courts in assessing the constitutionality of state criminal statutes 
through the use of the declaratory judgment action, thereby lessening the importance of the 
Mitchum decision in assuring a federal forum for state prosecutions undertaken in bad faith.  See 
infra Part III. 

294. For a summary, see Redish, supra note 12, at 739–43; Professor Redish explains that the 
three opinions written in Lektro-Vend led to “confusion as to the meaning” of the case. 

295. 433 U.S. 623 (1977). 
296. Id. at 630–39 (plurality opinion) (concluding that although the Clayton Act authorized 

injunctive relief, it did not authorize a stay of state court proceedings and thus did not fall within 
the expressly authorized exception). 
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grant ancillary relief in the nature of an injunction.  This ancillary 
conception better explains the implied exceptions than Mitchum’s focus on 
giving a federal statute, such as § 1983, its intended scope.  We think our 
suggested approach can also clarify some matters that currently divide the 
lower federal courts.  We illustrate areas of possible clarification in the next 
two subparts, addressing federal injunctions in aid of jurisdiction and 
injunctions to effectuate federal judgments. 

C. Injunctions in Aid of Jurisdiction 

1. Exclusive Federal Jurisdiction.—While the aid-of-jurisdiction 
exception clearly applies to situations in which the federal court has 
asserted control over property or assets brought before the court for 
equitable administration and distribution, courts have been reluctant to 
extend the exception beyond this category.  For example, lower courts have 
divided on the question whether they have power to issue injunctions in aid 
of a congressional grant of exclusive jurisdiction.297  So far, the Supreme 
Court has offered somewhat inconsistent guidance.  One early decision, 
antedating the 1948 Act, appears to support antisuit injunctions in this 
context,298 but subsequent decisions express greater caution.  Thus, while 
the National Labor Relations Board may seek a federal stay of state court 
proceedings that interfere with national labor policy,299 a private party may 
not ask for similar federal interposition.300  Lower federal courts have read 
these decisions to deprive them of power to enjoin state court litigation 
even where it would apparently defy exclusive federal jurisdiction.301 
 

297. Compare Trs. of the Carpenters’ Health & Welfare Trust Fund v. Darr, 694 F.3d 803, 
805 (7th Cir. 2012) (holding that ERISA did not expressly authorize a stay of an overlapping state 
court proceeding), Emp’rs Res. Mgmt. Co. v. Shannon, 65 F.3d 1126, 1132 (4th Cir. 1995) 
(acknowledging the circuit split and “join[ing] the Third and Fifth Circuits in rejecting the notion 
that ERISA operates as an automatic exception to the [AIA]”), 1975 Salaried Ret. Plan v. Nobers, 
968 F.2d 401, 410 (3d Cir. 1992) (holding that ERISA did not expressly authorize an injunction 
against a state court contract suit), and Total Plan Servs., Inc. v. Tex. Retailers Ass’n, 925 F.2d 
142, 145–46 (5th Cir. 1991) (holding that ERISA did not expressly authorize an injunction against 
state court pension and fiduciary claims), with Gilbert v. Burlington Indus., Inc., 765 F.2d 320, 
329 (2d Cir. 1985) (stating that ERISA authorized an injunction against state administrative 
proceedings over employee benefits), and Gen. Motors Corp. v. Buha, 623 F.2d 455, 459 (6th Cir. 
1980) (stating that ERISA expressly authorized an injunction against a state suit over payment of 
benefits). 

298. See Bowles v. Willingham, 321 U.S. 503, 512 (1944) (“Under the present Act all 
jurisdiction has not been withheld from state courts, since they have concurrent jurisdiction . . . .  
But the authority of Congress to withhold all jurisdiction from the state courts obviously includes 
the power to restrict the occasions when that jurisdiction may be invoked.”). 

299. See Capital Serv. Inc. v. NLRB, 347 U.S. 501, 504–05 (1954). 
300. See Amalgamated Clothing Workers v. Richman Bros. Co., 348 U.S. 511, 516–17 

(1955). 
301. See, e.g., 1975 Salaried Ret. Plan, 968 F.2d at 410 (concluding that ERISA’s exclusivity 

provisions preempt state jurisdiction but that the AIA forbids the issuance of injunctive relief 
against a state proceeding); Tex. Emp’rs’ Ins. Ass’n v. Jackson, 862 F.2d 491, 496 (5th Cir. 1988) 
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We think the solution to the exclusive jurisdiction puzzle lies in 
evaluating the nature of the claim of exclusivity in light of the AIA’s 
historic exception for ancillary injunctions in aid of jurisdiction.  Some 
exclusivity claims rest essentially on a federal defense of preemption; the 
state court defendant wishes to claim that federal law displaces the power of 
the state court to adjudicate the state law claim and thus makes it a matter 
for exclusive federal resolution.302  Confronted with the inability to remove 
defensive preemption claims to federal court,303 some defendants have 
initiated new federal actions to stay the state court action as preempted.304  
As the Court explained, such a preemption-based antisuit injunction rests on 
the problematic assumption that “federal rights will not be adequately 
protected in the state courts.”305  More importantly, from the vantage point 
of the AIA as historically understood, the federal plaintiff seeks the 
functional equivalent of an original writ of injunction.  Such an original 
action does not appear to be designed to protect or aid the federal court’s 
jurisdiction, but to interpose a preemption defense in a pending state 
proceeding.306 

Consider, by way of contrast, a federal proceeding that Congress has 
assigned to the exclusive jurisdiction of the federal courts.307  If one of the 
parties to such a proceeding were to mount a claim in state court that 
threatened to interfere with the federal court’s ability to dispose of the 
matter, even if only through the doctrine of claim preclusion, we think the 
federal court could stay the state court proceeding in aid of its exclusive 
 

(holding that regardless of whether the Longshore and Harbor Workers’ Compensation Act 
preempted respondent’s state law claims, “the Anti-Injunction Act and allied principles prevent 
declaratory as well as injunctive relief respecting [respondent’s] pending and previously filed state 
suit”).  For an account, see Wood, supra note 12, at 312–14, who observes that “[i]n a number of 
cases, the courts have refused to permit injunctions against state court proceedings, obeying the 
statutory command with some regret,” and giving examples that “illustrate instances where policy 
concerns might . . . justify an anti-suit injunction.” 

302. See, e.g., Amalgamated Clothing Workers, 348 U.S. at 513. 
303. The well-pleaded complaint rule prevents state court defendants on state law claims from 

removing on the basis of a federal preemption defense.  See Caterpillar, Inc. v. Williams, 482 U.S. 
386, 393 (1987). 

304. See, e.g., Amalgamated Clothing Workers, 348 U.S. at 513; Tex. Emp’rs’, 862 F.2d at 
493–95. 

305. Amalgamated Clothing Workers, 348 U.S. at 518. 
306. See id. at 519–21 (rejecting the antisuit injunction in part on the ground that regulatory 

authority had been assigned to a federal agency and the district court had no jurisdiction over the 
dispute that an injunction would operate to protect). 

307. For an example of such litigation, see Six Clinics Holding Corp. v. Cafcomp Sys., Inc., 
119 F.3d 393 (6th Cir. 1997).  There, the circuit court found that the federal district court had 
exclusive jurisdiction of breach of duty claims under ERISA and approved an injunction to stay a 
competing or overlapping arbitral proceeding.  Id. at 399, 403.  While the court concluded that the 
arbitral proceeding was not sufficiently connected to state court to enjoy the protection of the 
AIA, its view of ERISA’s exclusivity may provide the foundation for an ancillary order.  See id. at 
397–99. 
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jurisdiction.308  Here, the stay would operate in an ancillary manner to 
defend a federal proceeding that Congress assigned exclusively to the 
federal courts for resolution.  The result would be broadly consistent with 
the Court’s historic approval of ancillary injunctions to protect consolidated 
proceedings under the in rem exception.309  Indeed, such an injunction 
would resemble the stays to defend exclusive authority that federal courts 
have long granted in interpleader and other property-based proceedings that 
assume exclusive judicial control. 

2. Class Actions as a Res.—Perhaps the greatest pressure for some 
expansion in the antisuit capacity of the federal courts comes in connection 
with modern complex litigation typified by the class action.  The urge to 
coordinate and consolidate these proceedings has grown intense, 
particularly in light of the well-known threats posed by overlapping and 
duplicative class actions.  Although the Class Action Fairness Act (CAFA) 
ameliorated these problems to some degree by enabling defendants in 
multi-state class actions to remove and seek consolidated pretrial 
management of overlapping class actions, CAFA does not govern all 
proceedings and does not ensure objectors access to a federal forum.310  
Federal courts, accordingly, continue to confront situations in which they 
would grant injunctive relief against overlapping state court proceedings if 
authorized to do so under the AIA.  Some commentators have suggested 
that the modern Rule 23 class action should be regarded as creating a res to 
which the aid of jurisdiction exception would apply.311 

We see little basis for treating the Rule 23(b)(3) class action as giving 
rise to a res that would trigger the power of a federal court to enjoin 
overlapping or duplicative class actions in aid of jurisdiction.312  To be sure, 
 

308. A stay binding parties to the federal litigation would present few problems.  Sometimes, 
stay orders seek to reach beyond the parties to bind nonparty class members.  Professor Monaghan 
has persuasively argued that the power of a federal court to grant such a stay order depends, 
among other things, on its ability to assert in personam jurisdiction over the nonparty class 
member.  See Henry Paul Monaghan, Antisuit Injunctions and Preclusion Against Absent 
Nonresident Class Members, 98 COLUM. L. REV. 1148, 1179 (1998).  In many instances, such as 
ERISA and the Securities Act, Congress has coupled grants of exclusive federal jurisdiction with 
nationwide service of process, thereby simplifying the task of asserting personal jurisdiction.  See 
15 U.S.C. § 77v(a) (2012) (providing for nationwide service of process for claims under the 
Securities Act); 29 U.S.C. § 1132(e)(2) (2006) (same for claims under ERISA). 

309. See supra section I(D)(4) (discussing the in rem exception). 
310. See Tobias Barrington Wolff, Federal Jurisdiction and Due Process in the Era of the 

Nationwide Class Action, 156 U. PA. L. REV. 2035, 2069–73, 2131 (2008) (recognizing that 
CAFA omits any provision for removal of state court class actions by objectors). 

311. See, e.g., Steven M. Larimore, Exploring the Interface Between Rule 23 Class Actions 
and the Anti-Injunction Act, 18 GA. L. REV. 259, 292–94 (1984); cf. Mayton, supra note 28, at 
367–69 (recognizing the propriety of issuing injunctions in aid of jurisdiction in multi-forum 
litigation and discussing a historical example). 

312. See FED. R. CIV. P. 23(b)(3) (permitting certification of a class where “questions of law 
or fact common to the members of the class predominate over any questions affecting only 
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the (b)(3) class action has sometimes been given a personality, and its 
certification can fundamentally change the incentives for parties and their 
attorneys.313  But such actions remain a collection of individual claims 
seeking to impose the functional equivalent of in personam liability on the 
defendant.314  The principle of Kline v. Burke Construction Co. would, 
therefore, apply, with the consequence that parties may pursue overlapping 
class actions in different courts and the first judgment will be given 
preclusive effect.315  The analysis differs, however, for Rule 23(b)(1) class 
actions, where the presence of potentially conflicting claims serves as the 
predicate for class treatment and consolidation in a single proceeding.316  
When a federal court certifies a class action under (b)(1), ancillary 
injunctive authority to stay conflicting proceedings by other class members 
would seem to follow—provided, of course, that the federal court can assert 
personal jurisdiction over the absentees engaged in the conflicting 
proceeding.317  Notably, the rules governing (b)(1) actions do not require 
notice and opt-out rights, thereby eliminating the quasi-consent based 
theory of personal jurisdiction on which the Court has relied in defending 
the due process legitimacy of (b)(3) class actions.318 

 

individual members,” where “a class action is superior to other available methods for the fair and 
efficient adjudication of the controversy,” and where the general requirements of Rule 23(a) are 
satisfied). 

313. See Edward H. Cooper, Rule 23: Challenges to the Rulemaking Process, 71 N.Y.U. L. 
REV. 13, 16 (1996) (discussing the need to focus on the class as a client for attorneys representing 
the class); David L. Shapiro, Class Actions: The Class as Party and Client, 73 NOTRE DAME L. 
REV. 913, 918–19 (1998) (explaining the incentives for members of a class to remain members of 
the class). 

314. See James E. Pfander, Protective Jurisdiction, Aggregate Litigation, and the Limits of 
Article III, 95 CALIF. L. REV. 1423, 1459–65 (2007) (discussing the aggregation of individual 
claims in class actions under CAFA); Martin H. Redish & Nathan D. Larsen, Class Actions, 
Litigant Autonomy, and the Foundations of Procedural Due Process, 95 CALIF. L. REV. 1573, 
1586–600 (2007) (exploring “the scholarly and judicial failure to consider the role that litigant 
autonomy should properly play in measuring the constitutionality of the class action procedure, 
and what the nature of that role should be”). 

315. See, e.g., Matsushita Elec. Indus. Co. v. Epstein, 516 U.S. 367, 386–87 (1996) (treating 
the judgment rendered after settlement of a state law class action in Delaware state court as 
preclusive of a federal securities class action that fell within the exclusive jurisdiction of the 
federal courts and presuming the viability of overlapping (b)(3) class actions). 

316. See FED. R. CIV. P. 23(b)(1)(A) (permitting a class action under Rule 23(a) where the 
prosecution of separate claims “would create a risk of . . . inconsistent or varying adjudications 
with respect to individual members of the class which would establish incompatible standards of 
conduct for the party opposing the class”). 

317. See Monaghan, supra note 308, at 1185–87 (emphasizing the importance of the personal 
jurisdiction inquiry and expressing doubts that the Court’s reliance on consent implied from a 
failure to opt-out of a class action can support an antisuit injunction against nonparty class 
members). 

318. See Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 812–14 (1985) (noting that opt-out 
procedures may serve as implied consent by class members). 
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Consider the Court’s decision in Supreme Tribe of Ben-Hur v. 
Cauble,319 an application of ancillary jurisdiction in the context of a (b)(1) 
class action.320  There, dissenting members from outside the state brought 
suit on the basis of diversity against an Indiana-based fraternal benefit 
association to challenge a proposed reorganization that was to create a new 
class B membership that they expected to dilute the value of their class A 
membership.321  After the district court upheld the reorganization, class A 
members from Indiana brought a second action in state court to challenge 
the reorganization.322  They argued that, given their own lack of diversity, 
they were not proper parties to the first proceeding and their rights could 
not have been adjudicated there, thus freeing them to mount the second 
challenge.323  The Court disagreed, ruling that, as members of class A, their 
rights were effectively represented and actually determined in the course of 
the first proceeding.324  They were thus bound by the decision.325  What’s 
more, the federal district court in Indiana had ancillary jurisdiction (and 
thus power under the AIA) to stay the conflicting state court proceeding.326  
At bottom, then, the district court’s power to protect class action 
proceedings and decrees depends on a showing that rights of property or 
potentially conflicting claims bring the action within the scope of the 
principle of equitable priority and trigger ancillary authority. 

D. Injunctions to Protect or Effectuate Judgments 

The Court has taken a consistently narrow view of the scope of the so-
called relitigation exception for injunctions aimed at the protection or 
effectuation of a federal judgment.  In its most recent decision, Smith v. 
Bayer Corp.,327 the Court reaffirmed this narrow view of the relitigation 

 

319. 255 U.S. 356 (1921). 
320. As the Court explained in Supreme Tribe of Ben Hur, the existence of potential conflict 

between various class A members of the association necessitated the adjudication of but a single 
class action and meant that absentees were bound by the disposition.  See id. at 366–67.  For an 
example of one characterization of Supreme Tribe of Ben-Hur as a (b)(1) class action, see C. 
Douglas Floyd, The Limits of Minimal Diversity, 55 HASTINGS L.J. 613, 689–90 (2004).  When 
the rules committee broadened class action authority in the 1966 amendments to Rule 23, the 
advisory committee viewed Supreme Tribe of Ben-Hur as the model for Rule 23(b)(1).  See FED. 
R. CIV. P. 23 advisory committee’s notes (citing Supreme Tribe of Ben-Hur as an example of a 
case that necessitated Rule 23(b)). 

321. Supreme Tribe of Ben-Hur, 255 U.S. at 360–61. 
322. Id. at 361–62. 
323. See id. at 362. 
324. See id. at 365 (citing Stewart v. Dunham, 115 U.S. 61 (1885) for the proposition that 

once jurisdiction attaches to a dispute over property between diverse citizens, nondiverse citizens 
may intervene in the proceeding without destroying jurisdiction). 

325. See id. 
326. See id. at 367. 
327. 131 S. Ct. 2368 (2011). 
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exception.328  There, the Court considered the propriety of an antisuit 
injunction aimed at compelling a West Virginia state court to honor a 
Minnesota federal district court’s refusal to certify a (b)(3) class action.329  
Citing Chick Kam Choo v. Exxon Corp.330 and reiterating its view that the 
relitigation exception applies only to issues actually decided in the federal 
action, the Smith Court vacated the antisuit injunction.331  Since the 
interpretation of Rule 23 at the federal level may have differed from that in 
West Virginia, the Court found that the issue of class certification in the 
two court systems was not the same.332  What’s more, since the class action 
had never been certified, the Court found that the litigants in West Virginia, 
though members of the putative class in Minnesota, had not been 
adequately represented there and could not be precluded on the basis of any 
disposition that preceded certification.333 

By defining the exception in terms of “relitigation” and tying it to the 
doctrines of claim and issue preclusion, the Court has whittled away at the 
statutory provision for federal power to issue injunctions to “protect or 
effectuate” a judgment.334  Consider this statement of ancillary power from 
Julian v. Central Trust Co.,335 a decision criticized in Toucey and “restored” 
to some extent in the 1948 AIA revision: 

It would seem that the prevention of [a] conflict of authority between 
the state and Federal courts, and the protection and preservation of 
the jurisdiction of each, free from encroachments by the other, are 
considerations which lie at the very foundation of ancillary 
jurisdiction.  A bill filed to continue a former litigation in the same 
court, or which relates to some matter already partly litigated in the 
same court, or which is an addition to a former litigation in the same 
court, by the same parties or their representatives standing in the 
same interest, or to obtain and secure the fruits, benefits and 
advantages of the proceedings and judgment in a former suit in the 
same court by the same or additional parties, standing in the same 
interest, or to prevent a party from using the proceedings and 
judgment of the same court for fraudulent purposes, or to restrain a 

 

328. See id. at 2375 (“[I]n applying this [relitigation] exception, we have taken special care to 
keep it strict and narrow.” (internal quotation marks omitted)). 

329. Id. at 2373–74. 
330. 486 U.S. 140 (1988). 
331. Smith, 131 S. Ct. at 2375. 
332. See id. at 2377–78 (noting that the West Virginia Supreme Court specifically 

disapproved of the predominance requirement embraced by the federal district court). 
333. Id. at 2379–80, 2382. 
334. See id. at 2375 (explaining that the relitigation exception “authorizes an injunction to 

prevent state litigation of a claim or issue that previously was presented to and decided by the 
federal court” (internal quotation marks omitted)). 

335. 193 U.S. 93 (1904). 
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party from using a judgment to perpetrate an injustice, or obtain an 
inequitable advantage over other parties to the former judgment or 
proceeding, or to obtain any equitable relief in regard to, or 
connected with, or growing out of any judgment or proceeding at law 
rendered in the same court, or to assert any claim, right or title to 
property in the custody of the court, or for the defense of any 
property rights, or the collection of assets of any estate being 
administered by the court, is an ancillary suit.336 

This (perhaps overly) expansive conception of ancillary power would not 
necessarily alter the result in Smith, which relied in part on the failure of the 
Minnesota federal court to enter a judgment binding on members of the 
putative class.  But the pre-Toucey conception of ancillary power does open 
a broader potential range of antisuit injunction options than the narrow 
language of Smith and Chick Kam Choo would appear to contemplate.337 

E. Rooker–Feldman and the Demise of the Fraud Exception 

As noted above, Justice Frankfurter criticized the fraud exception in 
Toucey as resting on “doubtful” foundations,338 and it was omitted from 
Congress’s list of exceptions to the AIA as revised in 1948.  We recognize 
that one might invoke the “restor[ative]” premise of the Reviser’s Note in 
arguing for the preservation of the fraud exception.339  But we do not 
believe a general expression in the legislative history can provide a sound 
foundation for an exception that Congress failed to include in the text of the 
statute.  We therefore believe that the 1948 Act can best be interpreted as a 
rejection of Marshall v. Holmes and its pre-Toucey suggestion that federal 
courts could grant injunctions to stay state court judgments obtained by 
fraud.340  Our proposed interpretation seems broadly consistent with the 
familiar expressio unius canon and the Court’s repeated assertion that the 
AIA prohibits stay orders unless they fit within one of the statute’s “three 
specifically defined” and “narrow” exceptions.341 

By confining the statutory exceptions to injunctions that Congress has 
expressly authorized or that would have qualified as properly ancillary 

 

336. Id. at 113–14 (quoting 1 C.L. BATES, supra note 246, § 97). 
337. The Supreme Court later characterized the description of ancillary jurisdiction in Julian 

as overbroad.  See Kokkonen v. Guardian Life Ins. Co., 511 U.S. 375, 379 (1994) (noting that the 
doctrine of ancillary jurisdiction does not stretch as far as the language in Julian suggests). 

338. Toucey v. N.Y. Life Ins. Co., 314 U.S. 118, 136 (1941). 
339. See H.R. REP. NO. 80-308, at A182 (1947); 17A WRIGHT ET AL., supra note 52, § 4223 

& n.16 (noting several cases that have permitted injunctions of state court judgments obtained by 
fraud); supra subpart II(A); cf. Wood, supra note 12, at 316–17 (“Modern commentators have 
expressed some doubt about [the fraud] exception.”). 

340. See supra section I(D)(6). 
341. Smith v. Bayer Corp., 131 S. Ct. 2368, 2375 (2011) (internal quotation marks omitted); 

see also Atl. Coast Line R.R. Co. v. Bhd. of Locomotive Eng’rs, 398 U.S. 281, 287 (1970) 
(treating the exceptions as exclusive). 
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before Toucey came down, the 1948 Act restores its predecessor’s general 
prohibition of original bills of injunction.  That, in turn, restores the AIA as 
a bar to the exercise of federal injunctive power in such cases as Rooker v. 
Fidelity Trust Co., where the federal plaintiff essentially sought to relitigate 
issues previously settled in state court proceedings and to restrain the 
enforcement of an earlier state court decree.342  Some might argue that the 
completion of the state court proceedings in Rooker meant that they were no 
longer pending and no longer entitled to the protection of the AIA.343  But 
Justice Brandeis later voiced an utterly persuasive argument against that 
interpretation: 

Th[e term “proceedings”] is comprehensive.  It includes all steps 
taken or which may be taken in the state court or by its officers from 
the institution to the close of the final process.  It applies to appellate 
as well as to original proceedings; and is independent of the doctrine 
of res judicata.  It applies alike to action by the court and by its 
ministerial officers; applies not only to an execution issued on a 
judgment, but to any proceeding supplemental or ancillary taken 
with a view to making the suit or judgment effective.  The 
prohibition is applicable whether such supplementary or ancillary 
proceeding is taken in the court which rendered the judgment or in 
some other.  And it governs a privy to the state court 
proceeding . . . as well as the parties of record.  Thus, the prohibition 
applies whatever the nature of the proceeding . . . .344 

The Court has since confirmed that the AIA’s use of the term “proceedings” 
implements the Brandeis account, including completed judgments within 
the state proceedings that enjoy statutory protection.345 

The AIA thus offers a statutory restriction on the power of the district 
courts that would be available today in a rerun of Rooker or Feldman as a 
restraint on federal equitable invalidation of state court judgments.  In 
Rooker, the fraud exception to the AIA (since abrogated, we argue) opened 
the door to federal interposition and led that Court instead to recognize a 
 

342. See 263 U.S. 413, 414–15 (1923); supra section I(D)(6) (discussing Rooker). 
343. The Court itself had taken that view in a series of cases in the early twentieth century.  

See, e.g., Wells Fargo & Co. v. Taylor, 254 U.S. 175, 183–85 (1920) (allowing federal courts to 
enjoin state court judgments on the basis of such traditional equitable grounds as fraud and 
mistake); Simon v. S. Ry. Co., 236 U.S. 115, 122 (1915) (allowing collateral attack in equity on a 
state court judgment alleged to have been procured through fraud). 

344. Hill v. Martin, 296 U.S. 393, 403 (1935) (footnotes omitted); see also sources cited 
supra note 55 (collecting English authorities). 

345. See Atl. Coast Line, 398 U.S. at 287–88 (“It is settled that the prohibition of § 2283 
cannot be evaded by addressing the order to the parties or prohibiting utilization of the results of a 
completed state proceeding.”); see also Cnty. of Imperial v. Munoz, 449 U.S. 54, 58–60 (1980) 
(holding that the AIA prohibited a district court from granting injunctive relief against a 
completed California state court judgment that had been affirmed on appeal and had become final 
through the denial of review in the Supreme Court). 
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jurisdictional bar.346  In Feldman, it was the Mitchum decision (with which 
we disagree) that treated § 1983 as an exception to the AIA and again 
necessitated reliance on a jurisdictional barrier to federal interposition.347  
We believe the Court, which has twice in recent years announced extremely 
narrow views of the doctrine,348 should drop the other shoe.  It should 
“retire” the Rooker–Feldman doctrine and rely instead on the AIA (and 
claim and issue preclusion) to avoid wholesale federal relitigation of state 
court judgments.349 

III. Equitable Restraint and Abstention 

Although the abstention doctrines need no introduction, they deserve 
careful reconsideration in light of our account of the AIA.  We focus on 
three such doctrines: equitable restraint (as articulated in Younger v. Harris 
and its progeny); Burford abstention; and Colorado River abstention.  We 
find that the principle of equitable priority, embedded in the doctrine of in 
rem jurisdiction,350 provides a sound justification for both Burford and 
Colorado River, but we question the Court’s decision to base its doctrine of 
equitable restraint on judge-made law rather than on the relevant statutory 
restrictions in the AIA. 

A. The Non-Statutory Doctrine of Equitable Restraint 

In Younger v. Harris, the Court confronted the question of federal 
power to enjoin a pending state criminal proceeding that was alleged to 
violate the federal plaintiff’s constitutional rights.351  Although the parties 
briefed the possible application of the AIA to the matter, and although the 
 

346. See supra section I(D)(6). 
347. See infra notes 391–96 and accompanying text. 
348. See Skinner v. Switzer, 131 S. Ct. 1289, 1298 (2011) (reiterating that Rooker–Feldman 

forbids an attack on state court decisions, but leaves open the possibility of a federal challenge to a 
state rule or statute); Exxon Mobil Corp. v. Saudi Basic Indus. Co., 544 U.S. 280, 284 (2005) 
(limiting Rooker–Feldman to situations in which a state court loser files in federal court to 
overturn a state court judgment); cf. Lance v. Dennis, 546 U.S. 459, 464 (2006) (per curiam) 
(holding that the Rooker–Feldman doctrine does not apply to litigants who were not parties to the 
prior state court proceeding). 

349. On the interplay between Rooker–Feldman and preclusion, see Exxon Mobil, 544 U.S. at 
293, where the Court recognized that: 

If a federal plaintiff “present[s] some independent claim, albeit one that denies a legal 
conclusion that a state court has reached in a case to which he was a party . . . , then 
there is jurisdiction and state law determines whether the defendant prevails under 
principles of preclusion.” 

Id. (alterations in original) (quoting GASH Assocs. v. Vill. of Rosemont, 995 F.2d 726, 728 (7th 
Cir. 1993)).  For an illustration of the fraud exception to preclusion, see Lundborg v. Phoenix 
Leasing, Inc., 91 F.3d 265, 270–72 (1st Cir. 1996), where the Court indicated that fraud 
allegations in federal action may trigger Maine’s fraud exception to claim preclusion and thus 
permit a federal collateral attack on a state court judgment. 

350. See supra section I(D)(4) and subpart I(E). 
351. 401 U.S. 37, 39–40 (1971). 
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Court drew inspiration from Justice Frankfurter’s account of the Act as an 
absolute bar to such injunctions, the Court chose to base its decision 
denying injunctive relief on a body of federal common law that it sought to 
justify with the slogan “Our Federalism.”352  One year later, as we have 
seen, the Court held in Mitchum that § 1983 expressly authorized such 
injunctions, thus rendering the AIA inapplicable to constitution-based 
applications for antisuit injunctions against state prosecutions.353  In the 
years that have followed, the Court has measured the viability of antisuit 
injunctions in the constitutional arena by reference to its own sense of the 
proper federal–state balance, and the statute has disappeared from view.  
While we have no quibble with the Court’s use of equitable discretion to 
inform its assessment of otherwise-proper injunctive relief,354 we question 
the Court’s decision to shift the analysis off the statute. 

We start from the premise that the AIA addressed the problem in 
Younger in fairly clear terms.  The federal plaintiff, John Harris, was being 
prosecuted in state court for violation of the California criminal syndicalism 
statute.355  He filed suit in federal court, asking for a stay of the prosecution 
on the ground that the statute violated his First and Fourteenth Amendment 
rights.356  Throughout the nineteenth century, federal courts of equity had 
held that the AIA barred such an original application for a federal court stay 
of state proceedings.357  That rule had shaped federal litigation to test the 
constitutionality of state laws; in Ex parte Young, the Court was careful to 
note that the absence of a pending criminal proceeding rendered the AIA 
inapplicable.358  Criminal proceedings were clearly “proceedings” within 
the meaning of the AIA, and the action should have been dismissed on that 

 

352. Id. at 44. 
353. See supra subpart II(B).  The interaction between Younger and Mitchum has been the 

focus of sophisticated scholarly commentary.  Compare Paul M. Bator, The State Courts and 
Federal Constitutional Litigation, 22 WM. & MARY L. REV. 605, 620 (1981) (describing Mitchum 
as having had its fangs pulled a year earlier in Younger), with Richard H. Fallon, Jr., The 
Ideologies of Federal Courts Law, 74 VA. L. REV. 1141, 1164–72 (1988) (describing Mitchum 
and Younger as the outgrowth of competing nationalist and federalist models of decision making). 

354. See David L. Shapiro, Jurisdiction and Discretion, 60 N.Y.U. L. REV. 543, 572–74 
(1985) (tracing a variety of discretionary jurisdictional doctrines and arguing with some force that 
courts outperform legislatures in conducting fine-grained decisions about when to reach the merits 
of particular cases). 

355. Younger, 401 U.S. at 38. 
356. Id. at 39–40. 
357. See supra subpart I(C). 
358. See Ex parte Young, 209 U.S. 123, 161–62 (1908) (explaining that while equity cannot 

ordinarily restrain criminal prosecutions, an exception exists for cases in which the court of equity 
obtained jurisdiction of the matter before the commencement of the criminal proceeding); see also 
Whitten, supra note 75, at 598 (“Although the rule against noninterference with criminal 
proceedings seems to be absolute, the authorities reveal some important exceptions.”). 
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basis.  Instead, the Court dismissed on the basis of “the fundamental policy 
against federal interference with state criminal prosecutions . . . .”359 

We question the wisdom of the Court’s apparently deliberate decision 
to base its denial of injunctive relief on judge-made law.  We have a good 
deal of company in making this criticism, so we need not belabor the 
point.360  While equitable discretion inheres in the decision to grant 
injunctive relief,361 federal courts owe an obligation (of uncertain scope) to 
exercise the jurisdiction Congress has conferred on them; indeed, the Court 
itself has occasionally described that obligation as virtually unflagging.362  
Courts, on this view, violate their constitutional duty when they depart from 
congressional guideposts and decline to address matters before them.  
Professor Redish called attention to this problem in an important criticism 
of the Court’s abstention doctrines.363  Professor Whitten posed a similar 
critique, arguing that the Court had, “perhaps intentionally, aggrandized to 
the federal courts a degree of discretion to decline to adjudicate that they 
are not entitled to exercise . . . .”364  Forty years on, the discretion claimed 
in the name of equitable restraint has considerably expanded and continues 
to grow.  In a world where the Court often emphasizes the importance of 
attending carefully to the lessons of statutory texts, its adventuresome 
decision to push the text of the AIA to the margins demands some 
explanation.365 

 

359. Younger, 401 U.S. at 46. 
360. See Redish, supra note 12, at 737–38. 
361. See Shapiro, supra note 354, at 579–80 (noting that there may be compelling reasons for 

withholding injunctive relief when simpler and less intrusive remedies are available). 
362. See New Orleans Pub. Serv., Inc. v. Council of New Orleans, 491 U.S. 350, 359 (1989) 

(“[W]e described the federal courts’ obligation to adjudicate claims within their jurisdiction as 
‘virtually unflagging.’” (quoting Deakins v. Monaghan, 484 U.S. 193, 203 (1988))); Colo. River 
Water Conservation Dist. v. United States, 424 U.S. 800, 817 (1976) (noting that federal courts 
have a “virtually unflagging obligation . . . to exercise the jurisdiction given them”). 

363. See Martin H. Redish, Abstention, Separation of Powers, and the Limits of the Judicial 
Function, 94 YALE L.J. 71, 74 (1984) (arguing “that neither total nor partial judge-made 
abstention is acceptable as a matter of legal process and separation of powers,” suggesting “that 
the high transaction costs imposed by most forms of these abstention doctrines are not justified by 
their supposed benefits” and positing “that their total abolition would not seriously undermine the 
efficient workings of judicial federalism”). 

364. Whitten, supra note 75, at 596. 
365. Indeed, in a decision that came down the same Term, the author of the lead opinion in 

Younger, Justice Black, published a biting dissent from the Court’s decision to recognize a federal 
right of action that lacked a statutory foundation.  See Bivens v. Six Unknown Named Agents of 
the Fed. Bureau of Narcotics, 403 U.S. 388, 427–30 (1971) (Black, J., dissenting).  More recently, 
the Court’s turn away from federal common law has informed its reluctance to recognize implied 
rights of action of all stripes and to question broad conceptions of federal preemption.  See Ernest 
A. Young, “The Ordinary Diet of the Law”: The Presumption Against Preemption in the Roberts 
Court, 2011 SUP. CT. REV. 253, 253–54 (2012) (noting a dissent that questioned the broad use of 
federal preemption); see also, e.g., Egelhoff v. Egelhoff, 532 U.S. 141, 158–60 (2001) (Breyer, J., 
dissenting) (arguing that the state and federal laws should be compared on a narrow basis when 
determining whether they are in direct conflict). 
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Two factors may have informed the Court’s choice of a federal 
common law approach.  First, by treating the doctrine as one of equitable 
restraint, Younger (when coupled with Mitchum) left open the possibility 
that an injunction might issue based on a showing of bad faith or 
harassment or other special factors that warranted equitable intervention.  
For a Court willing to take seriously the possibility that simply asserting 
and preserving for later review a federal defense to a state criminal 
prosecution might not fully vindicate constitutional interests, the creation of 
a safety valve must have been attractive.  (With the benefit of hindsight, we 
know that the safety valve has had virtually no practical application.)366  
Second, the Court had granted review in a broad set of cases, some of 
which sought both injunctive relief and a declaration of rights pursuant to 
the federal Declaratory Judgment Act.367  In the days before Younger, it was 
generally understood that the AIA presented no bar to federal court 
declarations against threatened state proceedings—even if the plaintiff also 

 

366. We designed a search to capture all federal district and circuit court cases in the last ten 
years in which a plaintiff sought injunctive relief, the adjudicating court invoked Younger, and the 
resulting opinion addressed Younger exceptions.  The WestlawNext search for adv: “Younger 
abstention” AND exception! was run on February 28, 2013.  Results were limited to federal 
district and appeals court cases since January 1, 2003, in which the word injunction appeared.  Of 
the 932 resulting cases, 601 found the Younger abstention doctrine applicable.  In only 15 of the 
601 cases that implicated Younger did courts decide abstention would be inappropriate.  Although 
Younger does not require abstention where injunctive relief is necessary to prevent the prosecution 
of patently or flagrantly unconstitutional laws or to interrupt proceedings prosecuted in bad faith 
or harassment, ten opinions cited alternative means of refraining from abstention even where 
Younger applied.  Of those, four cited concerns that plaintiffs might be subject to double jeopardy 
if federal courts abstained, three held that defendants had acquiesced in federal action and had 
thus waived abstention, and three others found facially conclusive federal law preemption 
authorizing the court to refuse to abstain.  No federal court in the last ten years appears to have 
invoked the Younger exception allowing federal court intervention to halt prosecution of a law 
deemed flagrantly or patently unconstitutional.  However, five cases (less than 1% of those 
studied) relied on the Younger exception allowing for injunctive relief when state court 
proceedings are prosecuted in bad faith or harassment: Leer Elec., Inc. v. Schmerin, No. 3:08–
CV–1785, 2011 WL 3444300, at *2–3 (M.D. Pa. Aug. 8, 2011); Michael v. Letchinger, No. 10 C 
3897, 2011 WL 3471082, at *8–9 (N.D. Ill. Aug. 5, 2011); Motel 6 Operating, L.P. v. Gaston 
Cnty., No. 3:08-cv-00390-FDW, 2008 WL 4368478, at *4–5 (W.D.N.C. Sept. 18, 2008); Ginorio 
v. Contreras Gomez, No. 03-2317(PG), 2008 WL 8588474, at *5 (D.P.R. Jan. 8, 2008); and New 
Albany DVD, LLC v. City of New Albany, 350 F. Supp. 2d 789, 795–96 (S.D. Ind. 2004).  Cf. 
Owen M. Fiss, Dombrowski, 86 YALE L.J. 1103, 1115 (1977) (“[T]he universe of bad-faith-
harassment claims . . . is virtually empty.”). 

367. See, e.g., Samuels v. Mackell, 401 U.S. 66, 73 (1971).  The Court held: 
[I]n cases where the state criminal prosecution was begun prior to the federal suit, the 
same equitable principles relevant to the propriety of an injunction must be taken into 
consideration by federal district courts in determining whether to issue a declaratory 
judgment, and that where an injunction would be impermissible under these 
principles, declaratory relief should ordinarily be denied as well. 

Id. 
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sought injunctive relief.368  Thus, the Court may have feared a declaratory 
judgment end run around a holding that based the prohibition against 
injunctive relief solely on the terms of the AIA. 

Here’s how that end run might have been understood to work.  The 
AIA prohibits an injunction to stay proceedings in state court but says 
nothing about declaratory judgments.369  The Declaratory Judgment Act 
accords such a judgment the “force and effect of a final judgment or 
decree” and authorizes further “necessary or proper relief.”370  One can 
easily imagine an argument that a federal court, having granted a prior 
declaratory judgment, could issue an injunction to “protect or effectuate” 
that judgment within the meaning of the AIA.371  (In fact, a later case 
apparently attempts to ward off that possibility.)372  One even finds support 
for this end-run-avoidance account in Samuels v. Mackell,373 a companion 
to Younger in which the Court confronted the history of declaratory relief 
and its connection to constitutional litigation.  As the Court framed the issue 
in Samuels, it was whether the Younger doctrine of equitable restraint that 
forbade the entry of injunctive relief absent a showing of irreparable harm 
“will make declaratory relief equally inappropriate.”374  The Court held that 
it would indeed foreclose declaratory relief, drawing on precedents from 
Declaratory Judgment Act challenges to the constitutionality of state taxes 

 

368. See Zwickler v. Koota, 389 U.S. 241, 253–54 (1967) (holding that, where a plaintiff did 
not “seek solely to restrain threatened criminal prosecution of [him] in the state courts” but rather 
“also requested a declaratory judgment that the state statute underlying the apprehended criminal 
prosecution was unconstitutional,” the district court had “the duty to decide the appropriateness 
and the merits of the declaratory request irrespective of its conclusion as to the propriety of the 
issuance of the injunction” (alterations in original) (internal quotation marks omitted)); Note, The 
Federal Anti-Injunction Statute and Declaratory Judgments in Constitutional Litigation, 83 
HARV. L. REV. 1870, 1870 (1970) (“The [AIA] is . . . silent about declaratory judgments and 
merely threatened proceedings not yet ‘in a State court.’  It appears settled that when a state 
proceeding is likely but not yet pending, federal courts have some discretion to issue 
declarations . . . .” (citing Zwickler, 389 U.S. at 253)); see also, e.g., Am. Ins. Co. v. Lester, 214 
F.2d 578, 582 (4th Cir. 1954) (expressing the view that the district court on remand, after granting 
declaratory relief in favor of insurers in a dispute over insurance liability, would have discretion to 
enjoin an existing state proceeding brought by the insured because “[t]he power of the court to 
grant injunctive relief in such cases is not forbidden by 28 U.S.C. § 2283” and “the exercise of the 
injunctive power is not only ‘in aid’ of the court’s jurisdiction but is essential to its effective 
exercise”). 

369. Note, supra note 368. 
370. 28 U.S.C. §§ 2201–2202 (2006). 
371. See Note, supra note 368, at 1878, 1880–81 (describing this “two-step process [of] 

evading” the AIA). 
372. See Cnty. of Imperial v. Munoz, 449 U.S. 54, 60 n.4 (1980) (rejecting the notion that 

injunctions should be routinely available to effectuate declaratory judgments on the ground that 
the exception would become the rule). 

373. 401 U.S. 66 (1971). 
374. Id. at 69. 
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that treated equitable principles as shaping the availability of declaratory 
relief.375 

Although we understand the Court’s desire to fashion workable 
doctrine, we nonetheless believe that a closer adherence to statutory 
guideposts would have better served the goals of legitimacy and clarity.  
Critics have raised important questions about the legitimacy of the Court’s 
decision to fashion a judge-made barrier to equitable relief in a world 
where, as it ultimately concluded in Mitchum, the most relevant body of 
statutory law was deemed inapplicable.376  The Younger Court could have 
answered this legitimacy concern by simply applying the AIA itself, instead 
of relying on a policy of equitable restraint essentially derived from policies 
underlying the 1793 Act.  Such an approach would have foreclosed the 
issuance of the injunctive relief in Younger (as the Court ruled) and in 
Mitchum377—at least if we’re right that § 1983 does not furnish express 
authority for an antisuit injunction.  Such an approach would have provided 
an arguably more legitimate foundation for future developments; instead of 
an invitation to balance state and federal interests case by case, the Court 
could have regarded the federalism balance as one that Congress had struck.  
We believe such reliance on the AIA would have largely answered concerns 
with legitimacy, shielded the Court from claims that it was arbitrarily 
drawing lines, and provided a fairly clear set of answers to questions that 
divided the Court in subsequent cases. 

Consider, for example, the Court’s struggle over whether to extend its 
doctrine of equitable restraint to proceedings other than the criminal matters 
in Younger itself.  The Court first extended its doctrine to nuisance 
proceedings, treating them as the functional equivalent of the criminal 
proceedings at issue in Younger.378  Next, and somewhat more 
controversially, the Court found that equitable restraint barred injunctions 
against civil proceedings, including those among private parties.379  Finally, 
the Court extended its doctrine to certain administrative proceedings, ruling 
 

375. Id. at 69–73 (discussing Great Lakes Dredge & Dock Co. v. Huffman, 319 U.S. 293 
(1943)). 

376. See Redish, supra note 12, at 737–38. 
377. Concurring Justices in Mitchum invited the lower courts to apply equitable restraint to 

the civil nuisance proceedings at issue in that case, an invitation the Court itself was to accept in 
Huffman v. Pursue, Ltd., 420 U.S. 592, 594 (1975).  See Mitchum v. Foster, 407 U.S. 225, 243–44 
(1972) (Burger, C.J., concurring). 

378. See Huffman, 420 U.S. at 604–05 (likening the nuisance proceeding to a criminal 
prosecution). 

379. See Pennzoil Co. v. Texaco, Inc., 481 U.S. 1, 13–14 (1987) (concluding that “[t]here is 
little difference between the State’s interest in forcing persons to transfer property in response to a 
court’s judgment and in forcing persons to respond to the court’s process on pain of contempt”); 
Juidice v. Vail, 430 U.S. 327, 335–36 (1977) (concluding that “[a] State’s interest in the contempt 
process” is “of sufficiently great import to require application of the principles of” cases involving 
enforcement of state criminal laws and quasi-criminal state proceedings). 
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that they could trigger restraint in certain circumstances.380  One can 
question each of these developments, as did both the dissenting Justices and 
commentators.381  But the AIA offers a straightforward answer.  Its 
prohibition against injunctions to stay state court proceedings would clearly 
apply to both civil and criminal matters.382  On the other hand, its protection 
of proceedings in state court would seemingly provide little support for the 
extension of the doctrine to administrative matters. 

The AIA would also answer a persistent puzzle about the application 
of equitable restraint in the context of federal claims seeking an award of 
damages.  One might suppose, given the doctrine’s roots in equitable 
discretion, that the rule of restraint would apply only to federal applications 
for equitable relief.  Yet the lower federal courts have, for the most part, 
applied the doctrine to block suits for damages when they present a 
constitutional issue that the federal plaintiff could expect to raise as a 
defense to a state criminal proceeding.383  We find these decisions wholly 
inconsistent with the Kline v. Burke Construction Co. presumption in favor 
of overlapping state and federal in personam proceedings.384  Although the 
AIA bars the federal district court from enjoining an overlapping state court 
proceeding in a case like Kline, it does not require the federal court to 
abstain from deciding an in personam action for damages solely because 
the same issue has been brought before a state court.  Had the Younger 
Court based its refusal to authorize injunctive relief on the text of the AIA, 
it would be quite obvious that the prohibition extends only to orders 
granting a formal stay of state proceedings but not to judgments awarding 
damages for the violation of constitutional rights. 

Reliance on the AIA would, for similar reasons, open the way for 
greater reliance on declaratory judgment proceedings in the adjudication of 

 

380. See, e.g., Ohio Civil Rights Comm’n v. Dayton Christian Schs., Inc., 477 U.S. 619, 621–
22 (1986); Middlesex Cnty. Ethics Comm. v. Garden State Bar Ass’n, 457 U.S. 423, 435–37 
(1982); cf. Rizzo v. Goode, 423 U.S. 362, 366 (1976) (suggesting, controversially, that equitable 
restraint should apply to bar some forms of equitable relief directed at members of the executive 
branch of state government). 

381. See, e.g., FALLON ET AL., supra note 2, at 1121–28 (cataloging these developments and 
collecting scholarly commentary). 

382. We do not view Wooley v. Maynard, 430 U.S. 705, 711 & n.8 (1977), as inconsistent 
with the conclusion that a completed proceeding resulting in the entry of judgment enjoys the 
protection of the AIA.  Although the plaintiffs in Wooley succeeded in obtaining an injunction 
against future prosecutions, the Court was careful to emphasize that they did not seek to annul or 
avoid the prior criminal convictions.  Id. at 711.  On the res judicata effect of the prior 
convictions, see generally David P. Currie, Res Judicata: The Neglected Defense, 45 U. CHI. L. 
REV. 317 (1978). 

383. See, e.g., Gilbertson v. Albright, 381 F.3d 965, 968 (9th Cir. 2004) (en banc).  For an 
account, see generally E. Martin Estrada, Pushing Doctrinal Limits: The Trend Toward Applying 
Younger Abstention to Claims for Monetary Damages and Raising Younger Abstention Sua 
Sponte on Appeal, 81 N.D. L. REV. 475 (2005). 

384. See supra subpart I(E). 
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overlapping constitutional claims.385  The AIA says nothing that would 
prevent a federal court from granting a declaration of rights in a situation 
where the state court criminal proceeding remained pending; as noted 
above, the statute bars only injunctions to stay proceedings in state court.386  
By recognizing the statute’s failure to prohibit declaratory relief, the Court 
could enable a party to secure a federal adjudication of constitutional issues, 
particularly in contexts where a ruling on the constitutional defense to a 
state criminal proceeding could leave questions about the legality of future 
conduct unanswered.387  Moreover, to the extent that the Court was looking 
for a safety valve with which to address prosecutions under patently 
unconstitutional state laws—the apparent reason for its decision to treat 
§ 1983 as an exception to the AIA—the declaratory judgment proceeding 
would offer a federal forum.  Such an approach would have more closely 
conformed to the AIA’s text and history and would have preserved the 

 

385. Other scholars recognize that declaratory judgments differ from actions for injunctive 
relief and argue that the doctrine of equitable restraint should be adapted to leave more room for 
declaratory judgment proceedings.  See, e.g., Douglas Laycock, Federal Interference with State 
Prosecutions: The Need for Prospective Relief, 1977 SUP. CT. REV. 193, 216–18. 

386. See supra note 382 and accompanying text.  The argument for treating the declaratory 
judgment as something different from the injunction has at least three elements, many of them 
canvassed in the Court’s opinion in Steffel v. Thompson, 415 U.S. 452 (1974).  First, as a matter of 
precedent, some early cases treated applications for declaratory relief as different in kind from 
those for injunctions.  See id. at 468–69 (discussing Doe v. Bolton, 410 U.S. 179 (1973) and 
Zwickler v. Koota, 389 U.S. 241 (1967)).  Second, the declaratory judgment will have a “less 
intrusive effect” on the administration of state criminal law because it will permit the state 
prosecutor to pursue criminal charges free from the threat of contempt sanctions.  Id. at 469–70.  
Third, the legislative history suggests that Congress intended declaratory judgments to be 
available in cases where the injunction would be inappropriate.  Id. at 466–67.  One question 
raised but not settled in Steffel was the res judicata effect of a declaratory judgment on a 
subsequent state criminal prosecution of the federal plaintiff.  Compare id. at 477 (White, J., 
concurring) (stating that a declaratory judgment would enjoy preclusive effect), with id. at 482 & 
n.3 (Rehnquist, J., concurring) (expressing no opinion on “the possible res judicata effect of a 
federal declaratory judgment in a subsequent state court prosecution”); see generally David L. 
Shapiro, State Courts and Federal Declaratory Judgments, 74 NW. U. L. REV. 759 (1979) 
(arguing in favor of preclusive effect in appropriate cases).  The Court has yet to answer this 
question. 

387. A long line of cases, identified by Professor Laycock, upheld the entry of injunctive 
relief to address the legality of a proposed continuing course of conduct, even in circumstances 
where a state court criminal proceeding would presumably test the constitutionality of certain past 
conduct.  Douglas Laycock, Federal Interference with State Prosecutions: The Cases 
Dombrowski Forgot, 46 U. CHI. L. REV. 636, 649–54 (1979) (citing cases).  Many observers share 
the view that the federal courts have a strong interest in addressing the legality of a proposed 
course of future conduct when the state proceeding will not address or clarify the legality of such 
proposed conduct.  See FALLON ET AL., supra note 2, at 1109 (“[A]nticipatory federal relief is 
important to relieve parties acting in good faith from having to choose between forgoing conduct 
they believe to be constitutionally protected and risking criminal liability.”); Richard H. Fallon, 
Jr., Making Sense of Overbreadth, 100 YALE L.J. 853, 902 (1991) (“When the statute is clear, or 
there is no reasonable possibility that a limiting construction will emerge, the federal court should 
not abstain.”). 
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possibility of federal district court engagement with the constitutionality of 
state criminal law.  Together, the prospect of anticipatory injunctive relief 
along the lines of Ex parte Young and declaratory relief against allegedly 
unconstitutional state laws would justify much of the federal judicial role 
that the Younger Court sought to preserve with its exception for patently 
unconstitutional laws and harassing prosecutions.388  Indeed, the decision 
most often invoked as evidence of a concern with harassment, Dombrowski 
v. Pfister,389 was itself brought in federal court at a time when no state 
criminal prosecution was pending.390  Allowing an overlapping declaratory 
judgment action to proceed would, moreover, address criticism of the 
Court’s decision to require deference to later filed state criminal 
prosecutions.391 

One final example serves to confirm that the Court took a wrong turn 
in choosing the fluidity of federal common law over the high, hard road of 
statutory interpretation.  The Rooker–Feldman doctrine owes the second 
half of its name to District of Columbia Court of Appeals v. Feldman,392 a 
case that could have been readily dismissed in relevant part on the authority 
of the AIA.  The action, brought by disappointed bar applicants, sought in 
effect to enjoin the enforcement of a judgment denying them access to the 
D.C. bar.393  While other prospective-relief elements of the action 
survived,394 the Court treated the challenge to the local judgment as 

 

388. We note that federal courts have the power to expedite their consideration of applications 
for declaratory relief to take account of the exigencies of the case.  See FED. R. CIV. P. 57 (“The 
court may order a speedy hearing of a declaratory-judgment action.”).  Such expedited 
consideration could respond to claims of irreparable harm, if any, arising from a state criminal 
proceeding. 

389. 380 U.S. 479 (1965). 
390. Id. at 481–82. 
391. Reliance on the AIA rather than the doctrine of equitable restraint would have provided a 

ready-made answer to the issue posed in Hicks v. Miranda, 422 U.S. 332 (1975).  There, the state 
prosecutor instituted a criminal proceeding after the defendant had filed suit in federal court for 
injunctive and declaratory relief against the threatened prosecution.  Id. at 337–39.  As a matter of 
equity practice, such subsequently filed criminal proceedings would not oust the federal court of 
jurisdiction.  See FALLON ET AL., supra note 2, at 1117 (“Hicks is contrary to the settled rule that 
equity jurisdiction is not destroyed because an adequate legal remedy has become available after 
the equitable action was filed.”).  Indeed the Court had previously applied this settled rule in the 
context of the AIA, concluding that a state prosecution commenced after the federal suit for 
injunctive relief had been filed was not a “proceeding” within the meaning of the statute.  See 
Dombrowski, 380 U.S. at 484 n.2.  Rather than apply the AIA, however, the Hicks Court created a 
new judge-made rule requiring dismissal in deference to a later filed prosecution so long as the 
federal action had not yet reached the point of “proceedings of substance on the merits.”  Hicks, 
422 U.S. at 349. 

392. 460 U.S. 462 (1983). 
393. See id. at 462–75 (discussing the background of the case and the story of the petitioner’s 

denied applications). 
394. For example, in Feldman, the plaintiff also sought a declaratory judgment to which the 

AIA does not apply.  See id. at 468–69.  The viability of such a claim would depend on the 
doctrine of claim preclusion and the degree to which the declaration of rights sought had already 
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prohibited by Congress’s assignment of appellate jurisdiction to the 
Supreme Court rather than to the district courts.395  By thus reviving a 
doctrine that had lain dormant for sixty years, the Court opened the way to 
the vast expansion and subsequent curtailment of the doctrine that we 
witnessed in the last generation.396  None of that would have been necessary 
but for the Court’s conclusion in Mitchum that § 1983—the foundation for 
the proposed exercise of revisory authority in Feldman—served as an 
expressly authorized exception to the AIA.397 

When we step back from the complicated details of these doctrines 
(Rooker–Feldman and equitable restraint), we find the Court struggling to 
rationalize results that seem broadly consistent with what it could have 
accomplished with greater economy and legitimacy through the AIA.  
Rooker–Feldman seeks to ensure the integrity of state court judgments, 
freeing them from equitable review in an original action in federal court but 
preserving the power of lower federal courts to address issues that were not 
resolved in the state court judgment.  Similarly, the doctrine of equitable 
restraint has come to recognize an important distinction between relief 
against a pending state proceeding and prospective relief against the threat 
of future prosecutions for a continuing course of conduct.  In this subpart, 
we have shown that the AIA would allow federal courts to strike somewhat 
the same balance, foreclosing direct attacks on state court proceedings (and 
judgments) but leaving the federal courts free to clarify the legality of future 
conduct.  The next subpart explores the implications of the principle of 
equitable priority for two well-known abstention doctrines. 

B. Burford and Colorado River Abstention 

Burford398 and Colorado River,399 the Rodney Dangerfields of 
abstention doctrine, receive little respect.400  In Burford, the Court held that 
 

been adjudicated in the District of Columbia court decision under attack.  Feldman refused to 
address the claim preclusive impact of the prior decision on the viability of the plaintiff’s 
constitutional challenge to the D.C. bar’s law school graduation requirement.  Id. at 487–88. 

395. Id. at 476, 482–83. 
396. For an account, see Exxon Mobil Corp. v. Saudi Basic Indus. Corp., 544 U.S. 280, 283 

(2005), where the Court described these developments in the lower courts and FALLON ET AL., 
supra note 2, at 1352–53, which summarizes the impacts of the Exxon Mobil decision and beyond. 

397. Note that the doctrine now applies to federal court actions “complaining of an injury 
caused by the state-court judgment and seeking review and rejection of that judgment”—precisely 
the ground occupied by the AIA.  Exxon Mobil, 544 U.S. at 291.  To the extent that the plaintiff 
also “present[s] some independent claim,” the doctrine of claim preclusion determines its viability 
in the federal proceeding.  Id. at 293 (quoting GASH Assocs. v. Vill. of Rosemont, 995 F.2d 726, 
728 (7th Cir. 1993)) (alteration in original). 

398. Burford v. Sun Oil Co., 319 U.S. 315, 332–34 (1943). 
399. Colo. River Water Conservation Dist. v. United States, 424 U.S. 800, 818–20 (1976). 
400. See, e.g., REDISH, FEDERAL JURISDICTION, supra note 2, at 294, 300 (analyzing the 

various abstention doctrines federal courts use to justify rejection of the assertion of federal 
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federal district courts should stay out of the Texas oil fields, leaving the 
regulation of that complex administrative scheme to the state court and the 
Texas Railroad Commission.401  In Colorado River, the Court declared that 
a federal court should refrain from entertaining a raft of water claims 
brought by the federal government to establish reservation rights in the flow 
of the river.402  As a result, the state courts were left to manage the state’s 
water resources, without the potential disruption that federal judicial 
involvement could have threatened.403  Both cases emphasized the 
importance of preserving the primacy of the state courts but, oddly, the 
Court was quite reluctant to characterize Colorado River as a mere 
application of Burford.  Burford, while not disavowed by the Court, has 
been chiefly notable for the Court’s consistent refusal to find it applicable 
to future cases.404  In New Orleans Public Service, Inc. (NOPSI) v. Council 
of New Orleans,405 for example, the Court had little praise for Burford but 
stopped short of burying it.406 

Although the AIA does not speak directly to the issues presented in 
these two abstention cases, the principle of equitable priority that shaped 
equity practice and gave rise to the AIA’s ancillary exceptions may lend 
them both a measure of support (if not respect).  At bottom, equitable 
priority seeks to defend the power of a single court to provide consolidated 
treatment of a series of related claims that might otherwise proceed, 
inconsistently, in separate courts.  Bankruptcy proceedings and equity 
receiverships, operating to collect and administer the assets of the 
financially embarrassed; interpleader actions; even the humble levies of 
execution; all claim a measure of equitable priority as a result of the threat 
posed by the presence of multiple claims to a single asset or group of assets.  

 

judicial power); Linda S. Mullenix, A Branch Too Far: Pruning the Abstention Doctrine, 75 GEO. 
L.J. 99, 101 (1986) (arguing that abstention for reasons of sound judicial administration is an 
unacceptable abdication of federal jurisdiction); Redish, supra note 363, at 103 (arguing that, by 
abstaining, courts violate their obligation to give effect to jurisdiction assigned to them by 
Congress). 

401. Burford, 319 U.S. at 316–18, 334. 
402. Colorado River, 424 U.S. at 819. 
403. Id. at 820–21. 
404. See FALLON ET AL., supra note 2, at 1077–78 (reporting that the Court has not invoked 

Burford abstention since 1951 but has distinguished it in terms that imply its continuing vitality).  
The Court has suggested that Burford might help to explain the domestic relations exception to 
Article III, but it has not acted on this view.  See Ankenbrandt v. Richards, 504 U.S. 689, 705–06 
(1992) (recognizing that in certain circumstances, the abstention principles developed in Burford 
might be relevant in domestic relationship cases, but refusing to apply Burford abstention when 
the status of the domestic relationship has been determined as a matter of law). 

405. 491 U.S. 350 (1989). 
406. See id. at 360–64 (1989) (holding that Burford abstention was not appropriate under the 

circumstances and observing that “[w]hile Burford is concerned with protecting complex state 
administrative processes from undue federal interference, it does not require abstention whenever 
there exists such a process, or even in all cases where there is a potential for conflict with state 
regulatory law or policy” (internal quotation marks omitted)). 
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In each case, the need for equitable administration flows from scarcity: the 
property in question cannot satisfy all just claims and must be apportioned 
on some equitable basis among competitors. 

Both Burford (oil) and Colorado River (water) featured scarce natural 
resources and the presence of multiple claimants.  Thus, in Burford, the 
problem of multiplicity arose from the possibility that the recipients of a 
right to drill might drain an entire field and diminish the drilling rights of 
other oil and gas producers.407  In Colorado River, recognition of the 
reservation rights of the federal government and Native American tribes 
would produce additional claims on the water in question and diminish the 
amount available to others.408  This interdependent quality makes piecemeal 
adjudication troublesome and supports a rule that would allow one tribunal 
to sort them all out.  In other words, both cases feature elements of scarcity 
that lend support to consolidated resolution.  Indeed, Colorado River said as 
much, likening its abstention decision to the principle that the first court 
acquiring jurisdiction over property may exercise that jurisdiction to the 
exclusion of other courts and noting the interdependent quality of the water 
claims at issue.409  To be sure, a substantial federal constitutional challenge 
to the state administrative scheme would alter the picture, as NOPSI 
observed.410  But such claims were missing in both Burford and Colorado 
River,411 lending additional force to the argument for equitable primacy in 
the state court. 

 
 
 
 
 

 

407. See Burford v. Sun Oil Co., 319 U.S. 315, 319 (1943). 
408. Colorado River, 424 U.S. at 819–20. 
409. Id. 
410. See NOPSI, 491 U.S. at 366–67 (noting that “[i]rreparable injury may . . . be established” 

if there is a showing that a challenged statute is flagrantly violative of the Constitution, making 
abstention inappropriate under Younger); cf. Quackenbush v. Allstate Ins. Co., 517 U.S. 706, 728 
(1996) (noting that the balance of state and federal interests in a Burford analysis “only rarely 
favors abstention”). 

411. The oil company mounted Lochner-style substantive due process claims against the 
Texas administrative scheme, but Justice Black did not regard them as substantial.  See Burford, 
319 U.S. at 317 (noting that “the Texas legislature may not make a federal district court, a court of 
original jurisdiction, into an appellate tribunal or otherwise expand its jurisdiction”).  Nor did 
Justice Frankfurter.  Id. at 336–48 (Frankfurter, J., dissenting) (advocating for federal intervention 
without relying on constitutional arguments); see also Colorado River, 424 U.S. at 815–16, 819 
(noting that the presence of federal water claims by both the government and the tribes would 
presumably require the interpretation of federal law but emphasizing Congress’s decision to 
authorize the state courts to hear such claims as a special factor in its analysis). 
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Emphasis on resource scarcity could focus and simplify these two 
doctrines, thereby addressing the scholarly concern with the failure of the 
lower courts to apply them consistently.412  As critics have noted, some 
lower courts have emphasized the complexity of the administrative 
scheme.413  Others have pointed to the nature of the relationship between 
state administrative agencies and state courts, a factor on which the Burford 
Court placed special emphasis.414  On our view, these factors may deserve 
less weight in the analysis than the fact of resource scarcity and the role that 
the state courts were playing in administering that resource through the 
adjudicatory process.  Colorado, for example, had created seven water 
divisions within the state, each one of which was responsible for allocating 
water within that district (with the assistance of engineers, referees, and a 
water judge).415  To be sure, the rights of the United States would not 
ordinarily be subject to adjudication through such proceedings, but 
Congress had consented to the resolution of its rights in state tribunals.416  
The argument for consolidated resolution has much force, especially when 
one considers the inconvenience of the federal alternative. 

Conclusion 

Much of the lore surrounding the Anti-Injunction Act of 1793 turns 
out, on close inspection, to be wrong.  Although the Act was designed to 
lessen friction between state and federal courts, and did impose an 
important restriction on federal interposition, it did not foreclose all 
injunctions to stay state court proceedings.  Rather, as we have seen, the 
Act barred only original applications for a “writ of injunction” and left the 
federal courts free to grant various forms of ancillary injunctive relief as 
needed to defend their jurisdiction or effectuate their decrees.417  Exceptions 
to the Act arose in the nineteenth century less as acts of judicial hubris than 

 

412. For criticisms of the doctrine that highlight confusion in the lower federal courts, see 
REDISH, FEDERAL JURISDICTION, supra note 2, at 298–304 and Mullenix, supra note 400, at 129–
49.  See generally Friedman, supra note 2, at 1224 & n.34 (noting scholars have recognized that 
the Burford multipart test rarely provides clear guidance to the lower courts). 

413. See 17A WRIGHT ET AL., supra note 52, § 4244 (collecting lower court authority). 
414. See James C. Rehnquist, Taking Comity Seriously: How to Neutralize the Abstention 

Doctrine, 46 STAN. L. REV. 1049, 1077–78 (1994) (arguing that in Burford, the unique role of the 
Texas state courts in the regulatory scheme, which included enforcing rights based on orders of 
the state administrative agency as well as sitting in judgment on that agency, made it difficult for 
federal courts to sit, in effect, as state courts); Gordon G. Young, Federal Court Abstention and 
State Administrative Law from Burford to Ankenbrandt: Fifty Years of Judicial Federalism Under 
Burford v. Sun Oil Co. and Kindred Doctrines, 42 DEPAUL L. REV. 859, 886–89 (1993) (arguing 
that Burford abstention should come into play where the state court proceedings represent a 
continuation of a state administrative proceeding, rather than a review of such proceedings). 

415. Colorado River, 424 U.S. at 804–05. 
416. See id. at 805. 
417. See supra subpart I(C). 
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as an elaboration of the congressional balance between the preservation of 
state court autonomy and the defense of federal authority.418 

In 1941, Justice Felix Frankfurter almost single-handedly transformed 
the statute into a formidable barrier to any sort of federal interposition.419  
Characterizing the Act as a flat ban on equitable interference, Justice 
Frankfurter’s opinion for the Toucey Court overruled the established 
relitigation exception and challenged many more.  Although Congress 
responded by rejecting much of Justice Frankfurter’s gloss and restoring 
some disputed exceptions, jurists and scholars continue to see the AIA 
through Justice Frankfurter’s eyes.  Thus, the Court continues to treat the 
AIA as a broad constraint and to interpret the exceptions in narrow terms.  
Indeed, the Court frequently ascribes iconic status to the Act as an early 
statement of the value of a restrained federal judicial role. 

Our account uproots these settled understandings of the origin and 
evolution of the Act.  We trace the statute’s origins to a time when equitable 
interposition represented a commonplace feature of the separation of courts 
of law and equity.420  At the same time, we suggest that the Act’s distinction 
between original and ancillary interposition still has important lessons to 
teach about the coordination of concurrent jurisdiction.  The 1948 Act, after 
all, restored that distinction by foreclosing injunctions except where the 
federal court acted to defend its jurisdiction or its judgments. 

We hesitate to criticize the Court too sharply for having failed to 
attend to an original–ancillary distinction that the passage of time has 
obscured from view.  But we do believe that many of the Court’s most 
controversial decisions have grown out of a failure to understand what the 
Act banned and what it left alone.  Toucey marginalized ancillary 
injunctions; Rooker–Feldman failed to heed the AIA’s ban on original 
writs; Younger and Mitchum self-consciously transformed a statutory limit 
on federal injunctive relief into a body of federal common law that, 
ironically, drew inspiration from the Act but was not bound by its specific 
terms.  The resulting series of decisions needlessly complicates the doctrine 
of equitable restraint and ignores available legislative guideposts. 

We offer a simple, yet radical, solution.  We propose to reclaim the 
AIA’s original–ancillary distinction and use it to define the power of federal 
courts to enjoin state court proceedings.  While much has changed in over 
two centuries of American legal development, the distinction remains 
surprisingly useful as a measure of the propriety of federal interposition.  

 

418. See supra subpart I(D). 
419. See Toucey v. N.Y. Life Ins. Co., 314 U.S. 118, 129, 139 (1941).  Justice Frankfurter 

drew on a body of scholarship that advanced similar arguments against the legitimacy of judicial 
exceptions to the AIA. 

420. See supra subpart I(A). 
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Along the way, we suggest solutions to many recurring problems of 
concurrent jurisdiction.  By restoring the Act to its proper place in the 
coordination of jurisdictional overlap, our approach would strike a modest 
blow for the restoration of congressional primacy in defining the broad 
contours, if not the particular applications, of concurrent federal judicial 
authority. 

 


