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Introduction 
Corruption is a matter of serious concern throughout the world.  It 

often determines the decisions of voters in democratic regimes and of 
insurgents in nondemocratic ones; it guides investment decisions by 
business firms; and it influences the scope and design of assistance 
programs, both governmental and nongovernmental, for developing nations.  
Many policy makers and scholars have advanced theories about why it 
occurs and what we can do to prevent it.  Laura Underkuffler’s new book1 
does something different: it explains why we are so concerned about the 
subject.  Corruption, she argues, is regarded as the essence of evil, and to be 
corrupt is to succumb to the temptations of evil.  This is not the way we 
typically think about issues of governance in the modern world, of course, 
and that is Underkuffler’s point.  Our attitude toward corruption is a 
holdover from an earlier mode of thought, she argues, a worldview that saw 
the legal and social rules guiding behavior in moralistic rather than 
instrumental terms.  The Devil was a real presence in that world; walking 
the Earth, he subverted political regimes, fomented crime and other social 
misbehavior, took possession of individuals, and tempted them to sell their 
souls for material advantages.  Having replaced the Devil with political 
science, sociology, and psychology, we regard material advantages as their 
own reward.  But, Underkuffler argues, we continue to think about 
corruption in premodern terms, as a process of being “captured by evil.” 

This is an important book.  It should be read by anyone who is 
interested in the problem of corruption, not because of the information it 
provides—it is not an empirical study—but because of the insight it offers 
into the way to think about such information and about the subject in 
general.  For scholars, it offers the promise of what Rawls describes as 
reflective equilibrium, the revision of existing attitudes in light of principled 
reconsideration,2 which in this case would be reconsideration of the role of 
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(2013). 
2. JOHN RAWLS, A THEORY OF JUSTICE 48–50 (1971).  Rawls describes this as being 

“reached after a person has weighed various proposed conceptions and he has either revised his 
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moralism in the contemporary legal treatment of corruption.  For policy 
makers, it offers the promise of what Giddens describes as institutional 
reflexivity, the use of increased knowledge to revise an institution’s 
objectives in a profound way that can alter that institution’s basic role,3 the 
institutions in this case being all those that collectively determine 
anticorruption policy.  But Underkuffler’s book also has value beyond the 
ambit of its admittedly important topic.  It provides a case study of the way 
that preexisting cultural attitudes control current policies.  Such attitudes are 
often so deeply embedded in our concepts, and in the language we use to 
describe those concepts, that it is only by directly confronting and reflecting 
on their prior use that we can decide whether we want to perpetuate their 
ongoing effects.4 

Part I of this Review will summarize Underkuffler’s arguments in 
Captured by Evil.  Part II will then place these arguments in their historical 
context.  While Underkuffler’s theory is intrinsically historical, more can be 
said about the specific features of Western European and American history 
that support it.  This Review will then proceed to consider the central issue 
that Underkuffler’s book addresses—the relationship between corruption, 
as a political and legal issue, and the social morality that supports or 
undermines the effort to control it.  Part III discusses Underkuffler’s 
argument that the moralistic approach to corruption has deleterious effects 
on this effort, and Part IV discusses her argument that it is nonetheless 
necessary to maintain an attitude of moral condemnation toward corruption.  
I agree with both of Underkuffler’s positions on these issues, but I argue in 
Part IV that we are disserved by relying on traditional morality to generalize 
our social sense of condemnation.  Instead, we should recognize that a new 
morality has arisen in conjunction with the advent of administrative 
governance and that this morality provides a more coherent and pragmatic 
basis for condemning and combatting political corruption. 

I. Underkuffler’s Captured By Evil 

Underkuffler begins her book by considering existing theories of 
political corruption.  She divides them into three categories: shell theories, 

 

judgments to accord with one of them or held fast to his initial convictions (and the corresponding 
conception).”  Id. at 48.  Furthermore, Rawls states that “[m]oral philosophy is Socratic: we may 
want to change our present considered judgments once their regulative principles are brought to 
light.”  Id. at 49. 

3. ANTHONY GIDDENS, MODERNITY AND SELF-IDENTITY: SELF AND SOCIETY IN THE LATE 

MODERN AGE 20–21, 149–55 (1991).  Giddens defines this as “the regularised use of knowledge 
about circumstances of social life as a constitutive element in its organisation and transformation.”  
Id. at 20. 

4. See EDWARD L. RUBIN, BEYOND CAMELOT: RETHINKING POLITICS AND LAW FOR THE 

MODERN STATE 6–7 (2005) (arguing that many of the basic concepts used to describe current 
governmental practices “bear the indelible imprint of the prior era when they took shape and 
control our current controversies in ways that we neither desire nor expect” (footnote omitted)). 
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substantive theories, and economic theories.5  Shell theories identify 
corruption as wrongful on some independent, normative basis;6 substantive 
theories identify evils that corruption itself engenders;7 and economic 
theories apply that analysis to either approach.8  She argues that none of 
these theories fully explains the meaning we attach to the term “corruption” 
in the political context,9 and I think she is right. 

The two leading shell theories she considers view corruption as either 
illegality or breach of duty,10 but neither corresponds to the way we use the 
applicable terms.  Many violations of law or obligation, however 
reprehensible, are not typically described as corrupt, even when perpetrated 
by a public official.  If the head of an agency improperly denies benefits to 
eligible recipients, she is violating the law, and if she frequently fails to 
come into work as a result of being drunk, she is violating her duty, but we 
would not describe either as corrupt or attach the same level of opprobrium 
to her malefactions.11 

The substantive theories that Underkuffler considers—betrayal, 
inequality, and abuse of power12—suffer from a similar defect.  Betrayal is 
a much broader category than corruption.  Although Underkuffler relies on 
more limited examples,13 it can be plausibly said that Earl Warren and 
William Brennan betrayed President Eisenhower’s trust by turning as 
liberal as they did14 or that Clarence Thomas has betrayed his own ethnic 
group by being so conservative,15 but no one would describe their behavior 
as corrupt.  Inequality is even broader.  It is certainly true that elected 
officials who engage in the paradigmatically corrupt practice of taking 

 

5. UNDERKUFFLER, supra note 1, at 8–9. 
6. Id. at 8. 
7. Id. 
8. Id. at 8–9. 
9. Id. at 3–4. 
10. Id. at 9, 14. 
11. See id. at 9–20. 
12. Id. at 20, 24, 37. 
13. See id. at 22 (differentiating between garden-variety betrayals that could be characterized 

merely as “annoying” and other betrayals that warrant being labeled “corrupt”). 
14. See JIM NEWTON, JUSTICE FOR ALL: EARL WARREN AND THE NATION HE MADE 328, 

354–55 (2006) (describing the events that lead to a tenuous relationship between Warren and 
Eisenhower and describing the President as “livid” about the Court’s decisions during certain 
points of his administration); SETH STERN & STEPHEN WERMIEL, JUSTICE BRENNAN: LIBERAL 

CHAMPION 71–95 (2010) (suggesting Brennan was regarded by Eisenhower as a major mistake). 
15. See Justice Clarence Thomas, A Classic Example of an Affirmative Action Baby, J. 

BLACKS HIGHER EDUC., Winter 1997–1998, at 35, 35 (noting that Thomas has been described as 
a traitor to his race); Stephen F. Smith, The Truth About Clarence Thomas and the Need for New 
Black Leadership, 12 REGENT U. L. REV. 513, 513 (2000) (reporting—with disproval—that “at the 
1995 convention of the National Association for the Advancement of Colored People (‘NAACP’), 
Justice Thomas was repeatedly called a ‘pimp’ and a ‘traitor’”); Jack E. White, Uncle Tom 
Justice, TIME, June 26, 1995, at 36, 36 (“The maddening irony is that Thomas owes his seat to 
precisely the kind of racial preference he goes to such lengths to excoriate.”). 
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bribes often grant the person who bribed them greater access and influence 
than others in return for the bribe, a clear case of inequality.16  But these 
officials also grant greater access and influence to those who agree with 
them ideologically.  This may be seen as partisan, but it is rarely regarded 
as corruption; the more common argument is that it is entirely proper for 
elected officials to give unequally favorable treatment to those groups in 
their constituency who supported them.17  Responding to Franklin Zimring 
and David Johnson’s substantive theory that corruption can be regarded as 
an abuse of power, and more specifically institutional power,18 Underkuffler 
argues that the characterization is overinclusive.  Public officials who 
mistreat their subordinates or use some punitive authority in a racially 
discriminatory way are certainly abusing their institutional power, but once 
again, we generally do not regard such misbehavior as a form of 
corruption.19 

Economic analyses of corruption, such as Susan Rose-Ackerman’s, 
generally define it as legally prohibited, rent-seeking behavior by public 
officials.20  While such behavior can have beneficial effects, it is generally 
inefficient and should be prohibited on that ground.21  In response, 
Underkuffler points out that the formulation depends on the concept of 
illegality and thus adds little to the shell theory she has already discussed.22  
In addition, it is once again too broad, a problem that would be exacerbated 
if the concept of illegality were omitted in favor of purely economic 
criteria.23  Economists regularly condemn the ordinary process of economic 
regulation as rent-seeking behavior, after all, and while they are ready to 
argue that it is inefficient, it would be somewhat hysterical, even from their 

 

16. See UNDERKUFFLER, supra note 1, at 24–25. 
17. Id. at 27.  Underkuffler also considers the substantive theory that corruption consists of 

betraying the public interest and rejects it on similar grounds.  Id. at 35–37. 
18. Franklin E. Zimring & David T. Johnson, On the Comparative Study of Corruption, 45 

BRIT. J. CRIMINOLOGY 793, 799 (2005). 
19. UNDERKUFFLER, supra note 1, at 38–40. 
20. See SUSAN ROSE-ACKERMAN, CORRUPTION AND GOVERNMENT: CAUSES, CONSE-

QUENCES, AND REFORM 2 (1999) (“[T]he interaction between productive economic activity and 
unproductive rent seeking [can be elucidated] by focusing on the universal phenomenon of 
corruption in the public sector.”).  See generally Anne O. Krueger, The Political Economy of the 
Rent-Seeking Society, 64 AM. ECON. REV. 291 (1974) (exploring the distinction between legally 
acceptable rent-seeking and other forms of rent-seeking such as corruption and bribery); Johann 
Graf Lambsdorff, Corruption and Rent-Seeking, 113 PUB. CHOICE 97 (2002) (analyzing 
corruption from a standpoint of welfare economics); Kevin M. Murphy, Andrei Shleifer & 
Robert W. Vishny, Why Is Rent-Seeking So Costly to Growth?, 83 AM. ECON. REV. (PAPERS & 

PROC.) 409 (1993) (suggesting that rent-seeking by public officials is one of two reasons why rent-
seeking in general impedes economic growth). 

21. See ROSE-ACKERMAN, supra note 20, at 15–16, 21–26 (challenging the view espoused by 
economists that bribery can achieve efficiency). 

22. UNDERKUFFLER, supra note 1, at 43–44. 
23. See id. at 44–45 (questioning whether economic efficiency justifications, alone, can 

separate corrupt from noncorrupt behavior). 
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perspective, to treat this as corruption.24  Moreover, as Underkuffler says, 
“[a]ctions by government actors can be incompetent, wasteful, market 
thwarting, or otherwise inefficient, and not be necessarily corrupt.”25 

The reason these theories all fail, and do so through the particular 
defect of establishing overinclusive categories, is that they do not recognize 
the essential concept of corruption that we employ in our society.  
Corruption, Underkuffler argues, is an explicitly moral notion: to say that 
certain people are corrupt is not simply to say that they have acted wrongly 
but that they are basically and intrinsically evil, that they are sinners.26  
Furthermore, corruption is regarded as an external force that lies in wait for 
all of us, and thus for all who are vested with public authority.27  Those who 
are weak or immoral are “captured” by this evil and become moral 
pariahs.28  As Underkuffler says, corruption “confers a status.  A person, 
now corrupt, has changed.  Evil has captured his being, his essence, his 
soul.”29 

Thus, unlike other crimes, which we regard as acts, corrupt behavior is 
regarded as a status, a revelation of the offending official’s basic nature.  
That status is regarded as irrevocable and all-consuming; even those 
committed to rehabilitative theories of punishment want to permanently 
exclude corrupt officials from holding any further office.30  This extreme 
and categorical approach to corruption, which contrasts with the modern 
attitude toward other crimes, results from the association of corruption with 
evil, a concept that modern society rarely invokes in other contexts.31  It 
draws upon religious modes of thought that our secular society has 
generally rejected32 and thus incorporates the supernatural, eschatological 
machinery of an earlier era.33 

Is this concept of corruption, so obviously at odds with other aspects of 

 

24. See GEORGE W. DOUGLAS & JAMES C. MILLER III, ECONOMIC REGULATION OF 

DOMESTIC AIR TRANSPORT: THEORY AND POLICY (1974); Sam Peltzman, Toward a More 
General Theory of Regulation, 19 J.L. & ECON. 211, 211 (1976); Richard A. Posner, The Social 
Costs of Monopoly and Regulation, 83 J. POL. ECON. 807, 818 (1975); George J. Stigler, The 
Theory of Economic Regulation, 2 BELL J. ECON. & MGMT. SCI. 3, 12 (1971). 

25. UNDERKUFFLER, supra note 1, at 45. 
26. Id. at 90, 104. 
27. Id. at 64. 
28. See id. at 81. 
29. Id. at 69. 
30. See id. at 80–81 (recognizing the pervasive nature of this desire). 
31. Id. at 97–100. 
32. See STEVE BRUCE, GOD IS DEAD 204 (2002); STEVE BRUCE, RELIGION IN THE MODERN 

WORLD 25–62 (1996); RONALD INGLEHART, CULTURE SHIFT IN ADVANCED INDUSTRIAL 

SOCIETY 186–87 (1990); THOMAS LUCKMANN, THE INVISIBLE RELIGION 36–37 (1967); DAVID 

MARTIN, A GENERAL THEORY OF SECULARIZATION (1978); CHARLES TAYLOR, A SECULAR AGE 

1–3 (2007). 
33. See UNDERKUFFLER, supra note 1, at 58–60 (tracing, throughout Western history, the 

depiction of corruption as evil). 
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our legal system, desirable or not, Underkuffler asks.  The great problem 
with it is that it generates a high-pitched emotionalism to the legal, as well 
as the public, response to charges of corruption.34  While modern scholars 
often point out that the role of emotion in law should not be ignored, their 
purpose in doing so is often to warn us that it should not necessarily be 
indulged.35  In the case of prosecutions for corruption, it leads to the 
introduction of character evidence that would be excluded in other criminal 
prosecutions, an all-or-nothing approach that contrasts with the typical 
grading of offenses, and a reliance on impressionistic, standardless decision 
making.36  On the other hand, Underkuffler notes, a moralistic attitude 
toward corruption may be a proper and necessary response to the damage 
that it does to the political system in its entirety and the universality of its 
appeal.37  Economic arguments that corruption can be beneficial under 
certain circumstances only confirm, for Underkuffler, the importance of 
articulating general and definitive condemnations of this offense.38 

The categorical, Manichean approach to corruption that prevails in the 
United States and other Western nations helps explain the reason they differ 
from many developing nations.  In these nations, Underkuffler suggests, 
there is a culture of corruption, a sense that corrupt behavior, while 
recognized as wrong, is nonetheless acceptable because “everybody does 
it.”39  Such a culture often arises in developing nations because the self-
interest encouraged by an emerging market economy undermines the 
preexisting moral ethos of the nation without having generated a 
countervailing morality of governmental honesty.40  In an effort to balance 
the disadvantages of treating corruption as capture by evil with the moral 
force that this conception deploys, Underkuffler concludes that this 
conception should not be used in the legal system but that it is a valuable 
part of a civil society’s belief system.41 

 

34. See id. at 107–13 (discussing how even the legal terms associated with corruption 
engender emotional responses, which are potentially dangerous in their influence). 

35. See, e.g., Susan Bandes, Empathy, Narrative, and Victim Impact Statements, 63 U. CHI. L. 
REV. 361, 365 (1996) (noting that the narrative deployment of emotion is not always helpful in a 
legal context); Terry A. Maroney, Emotional Regulation and Judicial Behavior, 99 CALIF. L. REV. 
1485, 1502 (2011) (warning that the value of emotion “does not signify that it must be allowed 
free rein”); Toni M. Massaro, Show (Some) Emotions, in THE PASSIONS OF LAW 80, 104 
(Susan A. Bandes ed., 1999) (acknowledging the need for emotion yet stressing the importance of 
its measured use).  But see Terry A. Maroney, Angry Judges, 65 VAND. L. REV. 1207 (2012) 
(arguing that judicial anger serves a valid purpose, but only when harnessed in the cause of 
righteousness). 

36. See UNDERKUFFLER, supra note 1, at 121–28. 
37. See id. at 54–56 (noting that the idea of corruption is an “explicitly moral notion” and that 

its moral nature actually helps clarify the term as used in law). 
38. Id. at 129–40. 
39. See id. at 131–32. 
40. Id. at 231–36. 
41. Id. at 248–51. 
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II. Underkuffler’s Theory in Historical Context 

As suggested above, Captured by Evil is not a book about the legal 
doctrine, economic analysis, or public policy of corruption.  It is about the 
concept of corruption.  Its thoughtful and, in my view, convincing theory 
explains the source of our current attitudes about the subject and the way 
that those attitudes affect, and in some cases distort, legal doctrine, 
economic analysis, and public policy in this area.  In addition, its theory, 
which is that our current attitudes derive from a premodern conceptual 
framework, makes the book a case study of the way that the past controls 
the present, particularly in the conceptual realm.  It is fairly easy to see that 
a dirt road needs to be paved, somewhat less easy to see that an old building 
needs to be redesigned, but often quite difficult to recognize that familiar 
concepts need to be rethought. 

Corruption is far from the only concept in our legal system that 
embeds the attitudes of prior times in ways that are not necessarily 
applicable to current circumstances.  Words can, of course, be redefined, 
but Humpty Dumpty notwithstanding,42 they are not as malleable as the 
definition section of a statute might suggest.  As Derrida observed, they 
derive their meaning from a complex linguistic system, generated by 
society and beyond the direct control of any individual writer.43  Thus, 
when we use terms that evolved in earlier times, we may well get a good 
deal more than we bargained for.  In some cases, the baggage that the word 
brings with it can be readily discarded; the modern chemical theory of the 
elements is robust enough to be uninfluenced by the term’s original 
reference to water, air, earth, and fire.  In other cases, the continuities are 
sufficient to overcome the cultural associations; despite vast changes in its 
prevalence, pragmatic use, and cultural significance, a horse is basically the 
same thing now as it was in the Middle Ages.  The question, therefore, is 
whether there have been intervening social changes that render a term’s 
continued usage problematic and whether those changes have been so 
extensive that they overcome the problem and place contemporary users in 
control. 

These considerations suggest that Underkuffler’s argument is best 
evaluated by situating it in its historical context.  Underkuffler hints at this 

 

42. Mr. Dumpty explains as follows:  
 “When I use a word,” Humpty Dumpty said, in rather a scornful tone, “it means just 
what I choose it to mean neither more nor less.”  
 “The question is,” said Alice, “whether you can make words mean so many 
different things.”  
 “The question is,” said Humpty Dumpty, “which is to be master——that’s all.” 

LEWIS CARROLL, ALICE’S ADVENTURES IN WONDERLAND & THROUGH THE LOOKING-GLASS 

178 (Bantam Classics reissue ed. 2006) (1871). 
43. See JACQUES DERRIDA, OF GRAMMATOLOGY 101–07 (Gayatri Chakravorty Spivak trans., 

Johns Hopkins Univ. Press 1976) (1967). 
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issue,44 but there is somewhat more that can be said about it.  My own view, 
which I have elaborated elsewhere with respect to a range of issues,45 is that 
the event that casts doubt on many of the terms that we use to describe 
political and legal issues is the advent of the administrative state, which I 
date to the end of the eighteenth and beginning of the nineteenth centuries.46  
Terms such as legitimacy, power, discretion, law, and property are all 
holdovers from a prior period and embed concepts from that period that are 
largely inapplicable to modern government.47  Legitimacy, for example, 
referred to whether the monarch’s biological progeny were the products of a 
Christian marriage and could thus succeed to the throne.48  The 
dichotomous standard it implies is inaccurate in the modern context, where 
the real question is not whether a law will be recognized as an act of the 
established government but what level of compliance it will achieve in 
practice.49  The term law was used in the premodern era to describe a 
system of rules that fit together in a coherent (“law-like”) manner.50  In a 

 

44. See UNDERKUFFLER, supra note 1, at 1–2 (discussing corruption as a concept that has 
historical roots and has been subject to repeated attempts to redefine it over the course of time). 

45. RUBIN, supra note 4, at 22–25. 
46. See id. at 29.  The process was somewhat delayed in the case of the American federal 

government.  See infra notes 82–85 and accompanying text. 
47. See RUBIN, supra note 4, at 74–91 (power and discretion); id. at 144–60 (legitimacy); id. 

at 191–203 (law); id. at 227–37 (legal rights); id. at 260–68 (human rights); id. at 296–308 
(property). 

48. Id. at 144–45; see also 2 MARC BLOCH, FEUDAL SOCIETY 383–89 (L.A. Manyon trans., 
1961) (describing the centrality of legitimate inheritance as a principle of succession and also 
describing the way that it was integrated with elective mechanisms); ERNST H. KANTOROWICZ, 
THE KING’S TWO BODIES: A STUDY IN MEDIAEVAL POLITICAL THEOLOGY 330–34 (1957) 
(describing the way legitimate inheritance replaced coronation as the theoretical basis for royal 
succession); FRITZ KERN, KINGSHIP AND LAW IN THE MIDDLE AGES 13–14 (S.B. Chrimes trans., 
1956) (discussing how the shift from election to hereditary right was probably based on a shift in 
thinking to the belief that the divine right of a ruler can be inherited by members of his bloodline); 
Jean Dunbabin, Government, in THE CAMBRIDGE HISTORY OF MEDIEVAL POLITICAL THOUGHT, 
C. 350–C. 1450, at 477, 496–98 (J.H. Burns ed., 1988) [hereinafter CAMBRIDGE HISTORY OF 

MEDIEVAL POLITICAL THOUGHT] (describing the centrality of legitimate inheritance as a 
pragmatic approach to questions of succession).  The issue was taken seriously throughout the 
premodern period.  For a description of two titanic battles between monarchs who wanted an heir 
and the Catholic Church, which insisted on the principle of legitimacy, see FRANCES & JOSEPH 

GIES, MARRIAGE AND THE FAMILY IN THE MIDDLE AGES 88–94 (1987), dealing with the conflict 
over the second marriage of Lothair II, king of Lotharingia, or Lorraine, which determined the 
current political map of Europe, and DIARMAID MACCULLOCH, REFORMATION: EUROPE’S HOUSE 

DIVIDED, 1490–1700, at 198–204 (2003), dealing with the conflict over the second marriage of 
Henry VIII, which resulted in England becoming a Protestant country. 

49. RUBIN, supra note 4, at 160–61. 
50. Id. at 193; see also OTTO GIERKE, POLITICAL THEORIES OF THE MIDDLE AGE 75–80 

(Frederic William Maitland trans., 1900) (describing the evolution of natural law into a highly 
structured system of rules); K. Pennington, Law, Legislative Authority, and Theories of 
Government 1150–1300, in CAMBRIDGE HISTORY OF MEDIEVAL POLITICAL THOUGHT, supra 
note 48, at 424, 424–30 (tracing the evolution of law and the reconciliation of three modes of 
thought into a coherent system based on reason).  For the classic statement of the connection 
between law and reason, see 1 ST. THOMAS AQUINAS, SUMMA THEOLOGICA pt. I-II q. 90, art. 4, 
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modern administrative state, the relevant question about legislative 
enactments is not whether or not they fit together in this manner but 
whether each one, considered separately, represents a democratically 
established policy and how effectively that policy will be implemented by 
the administrative agency to which it is assigned.51 

Underkuffler’s theory acquires additional explanatory force when 
placed within this context.  One question that can be asked about it is why 
political corruption was so closely associated with pure evil during the 
premodern period; why, as Underkuffler suggests, it acquired the aura of at 
least semi-Satanic possession.52  To be sure, this was an era that tended to 
delineate its moral judgments with the intense coloration of sin and 
salvation.  But it was nonetheless necessary to decide which issues would 
be subject to this supernatural moralism.  Despite its religiosity, premodern 
society adopted a genially forgiving attitude to many defalcations that we 
now view with concern, such as marital rape, the rape of civilians by an 
occupying army, sexual harassment of female workers, the physical abuse 
of children, assault, and even, in some cases, murder, when committed by a 
member of the elite against slaves, serfs, or other members of the lower 
classes.53  It took many other offenses seriously, of course, and regarded 
some, such as blasphemy or suicide, as equally associated with an evil 
nature and hence unforgivable, but most of these had direct and apparent 
connections to religious issues.54  Political corruption is, by definition, a 

 

at 995 (Fathers of the English Dominican Province trans., 1947); id. q. 95, art. 3, at 997–98; and 
id. q. 95, art. 2, at 1014–15. 

51. See RUBIN, supra note 4, at 205. 
52. See UNDERKUFFLER, supra note 1, at 64–67. 
53. See PHILIPPE ARIÈS, CENTURIES OF CHILDHOOD: A SOCIAL HISTORY OF FAMILY LIFE 

252–68 (Robert Baldick trans., Vintage Books 1962) (1960) (corporal punishment of children); 
JAMES A. BRUNDAGE, LAW, SEX, AND CHRISTIAN SOCIETY IN MEDIEVAL EUROPE 297–313, 444–
53 (1987) (concubinage, prostitution, and marital rape); EUGENE D. GENOVESE, ROLL, JORDAN, 
ROLL: THE WORLD THE SLAVES MADE 413–31 (1974) (master’s sexual relations with slaves); 
BARBARA A. HANAWALT, GROWING UP IN MEDIEVAL LONDON: THE EXPERIENCE OF 

CHILDHOOD IN HISTORY 185–87 (1993) (master’s physical and sexual abuse of servants); Pamela 
DeLargy, Sexual Violence and Women’s Health in War, in WOMEN AND WARS 54, 55 (Carol 
Cohn ed., 2013) (sexual violence in war).  Because the Catholic Church declared that twelve was 
the legal age of consent, sexual relations between a grown man and a twelve-year-old girl were 
not even considered an abuse in the premodern era.  See BRUNDAGE, supra, at 357.  When a 
grown man had sex with an even younger girl to whom he was engaged, Pope Alexander III 
declared that it was quite alright, as long as the man followed through with the marriage.  See id. 
at 335. 

54. See 1 DANTE ALIGHIERI, THE DIVINE COMEDY: INFERNO 65–69 (John Ciardi trans., 
1961) (condemning the suicidal to the seventh ring of hell); id. at 71–75 (condemning the 
blasphemers—those violent against God—to the seventh ring as well); 2 AQUINAS, supra note 50, 
pt. II-II q. 13, art. 3, at 1231–32 (treating blasphemy as a more serious sin than murder because it 
is a sin committed against God); id. q. 64, art. 5, at 1468–70 (deeming it unlawful to commit 
suicide).  These prohibitions were taken seriously.  See 2 ALEXANDER MURRAY, SUICIDE IN THE 

MIDDLE AGES: THE CURSE ON SELF-MURDER 33–76 (2000) (describing the practice of 
“executing” or otherwise mutilating the body of a person who had committed suicide); DAVID 
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secular act; thus, the question about why it was treated in such starkly 
moralistic terms remains. 

The nonadministrative nature of the premodern state provides an 
answer.  Prior to the development of bureaucratic government, the public 
and the private realms were intricately intertwined.  This was most 
dramatically and completely true for the monarch and constitutes the 
essential feature of what Weber described as a patrimonial state.55  In a few 
cases, such as William the Conqueror’s England, the entire realm was 
literally regarded as the monarch’s personal property.56  In most cases, the 
royal property or domain was limited, albeit still extensive, and the king 
was regarded as the owner of the rest as overlord of subordinate aristocrats 
who in turn controlled their territory as private property and owed their 
royal overlord their personal loyalty.57  It was understood, and well-
accepted, that the monarch could use money raised through taxation and 
fees—public money, according to our current view—for his personal 
expenses.58  What we now regard as a classic case of corruption, 
appropriating money from the public fisc to build or improve one’s personal 
residence, was the universal practice for premodern European monarchs.  It 
was not only regarded as acceptable, but near obligatory; people believed, 
quite consciously, that the magnificence of the monarch’s personal 
residence and equipage was necessary to the maintenance of his authority 
and the stability of the regime.59 

 

NASH, BLASPHEMY IN THE CHRISTIAN WORLD: A HISTORY 189 (2007) (discussing how 
blasphemers suffered physical punishment). 

55. A patriomonial state, as Weber defines it, is one where the entire polity is viewed as the 
monarch’s household (oikos).  2 MAX WEBER, ECONOMY AND SOCIETY 1010–15 (Guenther Roth 
& Claus Wittich eds., Ephraim Fischoff et al. trans., Univ. of Cal. Press 1978) (1922). 

56. See R.H.C. DAVIS, A HISTORY OF MEDIEVAL EUROPE: FROM CONSTANTINE TO SAINT 

LOUIS 284–85 (2d ed. 1988) (describing William the Conqueror’s procedure for claiming 
ownership of nearly the entire kingdom); DAVID C. DOUGLAS, WILLIAM THE CONQUEROR: THE 

NORMAN IMPACT UPON ENGLAND 289–96 (1967) (detailing William the Conqueror’s 
consolidation of control over the realm, including the end of the earldom system in favor of 
increased monarchial control). 

57. See, e.g., 1 BLOCH, supra note  48, at 145–75 (describing systems of French vassalage and 
fiefdom in the medieval era, which centered on loyalty to the king); F.L. GANSHOF, FEUDALISM 
69–155 (Philip Grierson trans., Harper Torchbooks 3d rev. ed. 1964) (describing the personal 
nature of vassals and the operation of the the fief system). 

58. See S.B. CHRIMES, AN INTRODUCTION TO THE ADMINISTRATIVE HISTORY OF 

MEDIAEVAL ENGLAND 135–47 (3d ed. 1966) (tracing the evolution of the king’s “wardrobe” from 
the place to store the king’s treasure headed by a person who was attendant to the king’s needs 
into the financial administration of the king’s for the entire realm); JOSEPH R. STRAYER, ON THE 

MEDIEVAL ORIGINS OF THE MODERN STATE 61–62 (Princeton Classic ed. 2005) (1970) 

(discussing the process of collecting revenue to expand the king’s domain and power); 1 T.F. 
TOUT, CHAPTERS IN THE ADMINISTRATIVE HISTORY OF MEDIAEVAL ENGLAND: THE 

WARDROBE, THE CHAMBER AND THE SMALL SEALS 179 (rev. ed. 1937) (stating that the 
wardrobe—the financial department that controlled the household accounts of the king—
“depended on the exchequer for a large part of its income”); W.L. WARREN, THE GOVERNANCE 

OF NORMAN AND ANGEVIN ENGLAND, 1086-1272, at 73–78 (1987) (discussing the king’s 
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The same imbrication of the public and private realms occurred with 
respect to appointed rather than hereditary offices of government.  It was 
typical in the premodern era, as Weber famously noted, to treat public 
offices as private possessions.60  That is, a person obtained an office and 
then kept the revenues that the office generated, with the office itself 
becoming one’s personal, often heritable, property.61  This obvious 
extension of feudal land grants to the operational tasks of Early Modern 
monarchies was used for raising taxes—significantly called tax farming—
recruiting troops, and regulating various areas of the economy.62  Unlike 
feudal fiefdoms, however, these offices were sold in many cases, most 
notoriously in France, and the resulting revenue was a major source of 
funding for the monarchy.63 

When offices were appointive rather than purchased, they were 
typically given to members of the elite through a system of personal 
connections and relations.  Because character, rather than credentials, was 
typically regarded as the essential qualification, there could be no higher 
recommendation than to say that someone is “my dear and trusted friend.”64  
Although Early Modern regimes were rapidly solidifying their control over 
their territory, there remained enough local autonomy and social agitation to 
make personal loyalty to the existing ruler an essential qualification.  Even 
the Early Modern absolute monarch par excellence, Louis XIV, spent a 

 

financing practices and suggesting that, at points, his coffers were overflowing with funds 
obtained from taxation). 

59. See G.R.R. TREASURE, SEVENTEENTH CENTURY FRANCE 286–87 (Anchor Books 1967) 

(1966); MALCOLM VALE, THE PRINCELY COURT 169 (2001).  This was true for leading nobles as 
well.  HEINRICH FICHTENAU, LIVING IN THE TENTH CENTURY 50–51 (Patrick J. Geary trans., 
Univ. of Chi. Press 1991) (1984). 

60. See WEBER, supra note 55, at 1028–29 (describing the king’s patrimonial officialdom as 
lacking any distinction between personal and official). 

61. When the Spanish Armada was approaching England, Sir Francis Drake, in command of 
his own ship and three others, captured a crippled Spanish flagship, the Nuestra Señora del 
Rosario. GARRETT MATTINGLY, THE ARMADA 283, 293 (1959).  Drake immediately ordered one 
of his other ships to take the captured vessel into port as his personal prize.  Id. at 293–94.  As 
Mattingly comments: “No one . . . seems to have blamed Drake’s behavior in this extraordinary 
episode.  No one . . . spoke of it with the slightest disparagement except Martin Frobisher, and his 
quarrel was rather over the division of the Rosario’s spoils than over the manner of their 
acquisition.”  Id. 

62. See THOMAS ERTMAN, BIRTH OF THE LEVIATHAN 76 (1997); DENYS HAY, EUROPE IN 

THE FOURTEENTH AND FIFTEENTH CENTURIES 100–11 (1966); WEBER, supra note 55, at 965–66. 
63. See JAMES B. COLLINS, THE STATE IN EARLY MODERN FRANCE 50–51 (1995) (describing 

the practice of forced annual loans from officers and the resulting boon to revenue in France); 
ERTMAN, supra note 62, at 17, 100–01 (describing the “feudalized” practice of selling offices and 
the fact that laws to the contrary were disregarded in places like France); TREASURE, supra note 
59, at 53–55. 

64. See KEITH THOMAS, THE ENDS OF LIFE: ROADS TO FULFILMENT IN EARLY MODERN 

ENGLAND 192 (2009); see also EVA ÖSTERBERG, FRIENDSHIP AND LOVE, ETHICS AND POLITICS 
50–60, 74–81 (2010) (noting the importance of friendship in developing countries and how it 
overlaps with cronyism). 
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significant portion of his youth being chased out of Paris by the rebellion of 
aristocrats known as the Fronde, an experience he of course never forgot.65 

In these circumstances, the concept of corruption could not be defined 
as the private use of public funds.  To say that there was no distinction 
between the public and the private realm would be incorrect, but there was 
obviously no clear separation of the two, no defined boundary that public 
officials were forbidden to cross.  The charge of corruption, therefore, could 
only be leveled against the most extreme behavior, the acquisition of such 
excessive wealth that it passed beyond the boundaries of the personal 
enrichment that often accompanied a purchased or appointed office.66  As 
such, it was understood as a betrayal of the monarch, in effect an act of 
treason.67  Thus, although the overlap of public and private functions in 
some sense reiterated the patrimonial character of the monarchy, the pattern 
had its limits.  Because the king was in effect the owner of the entire polity, 
subordinate officials who purchased their offices, and were permitted to 
enrich themselves at public expense, intruded on the monarch’s patrimonial 
status if they violated some vaguely defined sense of proportion. 

Thus, dismissing someone for the use of public funds for private gain 
in premodern times was not analogous to dismissing a person for that 
reason today but more similar, instead, to dismissing a civil servant for 
incompetence.  We accept the fact that everyone makes mistakes sometimes 
and, in fact, that there is a wide range of acceptable performance.  In the 
absence of any clearly defined boundaries, it is only colossal incompetence, 
something that would need to be described in more emotive terms, that 
would lead to a dismissal on these grounds. 

There were a few exceptions.  The English legal system had evolved to 
the point that a judge was expected to be neutral and forbidden to accept 
monetary gifts from litigants.  Underkuffler refers to the well-known case 
of Sir Francis Bacon, dismissed from his post as Lord Chancellor of 
England after he admitted to a parliamentary investigation that he had 
accepted bribes in his capacity as the presiding judge of the High Court of 

 

65. See COLLINS, supra note 63, at 65–76; DAVID OGG, EUROPE IN THE SEVENTEENTH 

CENTURY 213–14 (8th ed. 1960); TREASURE, supra note 59, at 200–13.  At the same time, 
England experienced a full-scale revolution, complete with the decapitation of the king, and there 
were disturbances of various sorts in other European regimes.  See H.R. Trevor-Roper, The 
General Crisis of the 17th Century, 16 PAST & PRESENT 31, 31–34 (1959). 

66. See Maryvonne Génaux, Early Modern Corruption in English and French Fields of 
Vision, in POLITICAL CORRUPTION: CONCEPTS AND CONTEXTS 107, 110 (Arnold J. Heidenheimer 
& Michael Johnston eds., 3d ed. 2002) (arguing that corruption must extend beyond the social 
norms of the day); Koenraad W. Swart, The Sale of Public Offices, in POLITICAL CORRUPTION: 
CONCEPTS AND CONTEXTS, supra, at 95, 95 (noting that public offices were regarded as property 
and that their sale was routine). 

67. See Génaux, supra note 66 (noting how the “failure to acquit a personal commitment went 
through the lexicon of treason”). 
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Chancery.68  As she points out, his defense that he was unaffected by the 
gifts, and always decided cases fairly, proved unavailing.69  But even in 
these circumstances, some caution is required before generalizing.  The 
impeachment of Bacon was highly political; it was spearheaded by the 
formidable Edward Coke and involved the controversy about the 
boundaries of royal authority that would lead to the independence of the 
English judiciary, the Civil War, and the execution of the king in the next 
generation.70  Thus, Bacon’s impeachment may be comparable to the 
impeachment of Bill Clinton, who was charged with a recognizable offense 
but not one that would necessarily lead to condemnation in our present 
moral system had the accusation not served obvious political purposes. 

This historical contextualization of Underkuffler’s theory provides 
additional support for her claim that that the emotive approach to political 
corruption does not fit with our contemporary legal system.  Underkuffler’s 
argument, as summarized above, is that treating political corruption as a 
character-revealing sin, as allowing oneself to be “captured by evil,” 
violates the modern notions that we punish people for their actions, not their 
characters; that we do so according to clearly defined behavioral standards; 
and that we vary the amount of punishment according to the severity of the 
offense.  The additional argument is that we no longer need any of the 
moral machinery of condemnation because we now have clearly defined 
legal standards.71  Patrimonial monarchs are completely gone from Western 
nations and their successors relegated to the gossip pages.  The elected 
officials who have replaced them are generally regarded as public servants, 
with no claim to the resources of the state beyond their salaries and 
expenses.72  Below them, and more relevant to the topic of corruption, the 
advent of the administrative government has separated the previously 
intertwining realms of public and private behavior, not in any theoretically 
justifiable way, perhaps, but in a pragmatically manageable one. 

Weber’s classic account of bureaucracy can be read as an instruction 
manual for the legal separation of the public and private realms and the 
consequent definition of corruption as a legal rather than a moral category.  
Offices are no longer personal possessions but predefined positions that 

 

68. UNDERKUFFLER, supra note 1, at 78–79. 
69. Id. at 79. 
70. See CATHERINE DRINKER BOWEN, FRANCIS BACON: THE TEMPER OF A MAN 177–204 

(1963) (describing the political backdrop in which Bacon was impeached); LOREN EISELEY, THE 

MAN WHO SAW THROUGH TIME 44–47 (1973) (showing that Bacon’s downfall can be attributed 
to political forces).  For the proposition that the behavior for which Bacon was impeached was 
typical for officeholders at the time, see BOWEN, supra, at 179–80.  For an imaginative, novelistic 
account of Bacon’s public life, see DAPHNE DU MAURIER, THE WINDING STAIR: FRANCIS 

BACON, HIS RISE AND FALL (1976). 
71. See UNDERKUFFLER, supra note 1, at 249–50. 
72. For the U.S. general rule, see IDA A. BRUDNICK, CONG. RESEARCH SERV., RL30064, 

CONGRESSIONAL SALARIES AND ALLOWANCES 1–2 (2013). 
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appointed individuals fill in succession.73  The economic benefits that these 
individuals receive are no longer the income that the position generates but 
a fixed salary and a pension on retirement.74  They are no longer chosen 
because of their social status or their personal relations with higher officials 
but rather on the impersonal basis of socially defined qualifications, an 
examination, or a combination of the two.75  Their responsibilities, salaries, 
and selections are all monitored and recorded by permanent, carefully 
maintained, and readily examined files.76 

The United States fully conforms to this general pattern, although it 
was a bit delayed in reaching it.  Western European nations entered the 
modern era with centralized royal regimes already in place so that the 
transition to administrative government involved reorganizing, redefining, 
and expanding an established structure.77  The practice of treating public 
offices as private property, for example, was ended by restructuring existing 
positions.78  This is not to say that the process was an easy one—in France 
it required a revolution,79 in Austria it was implemented by a benevolent 
despot,80 and in Britain, which had neither, the offices often had to be 
bought out from their owner, in some cases for enormous sums.81  But 
however expensive or traumatic this shift to bureaucratic governance may 
have been, it can be plausibly described as a reform.  The United States 
lacked any premodern inheritance of this sort, having been formed from 
thirteen colonies that were separately administered by Britain.  With no 
unified colonial government in North America, it was required to concoct 
its central government from scratch as it achieved independence and 
simultaneously entered the administrative era.  The result was a rather 

 

73. See WEBER, supra note 55, at 962. 
74. See id. at 958–59 (“[E]ntrance into an office . . . is considered an acceptance of a specific 

duty of fealty to the purpose of the office . . . in return for the grant of a secure existence.”). 
75. See id. at 958–62. 
76. See id. at 957. 
77. See ERNEST BARKER, THE DEVELOPMENT OF PUBLIC SERVICES IN WESTERN EUROPE, 

1660–1930, at 2 (Oxford Univ. Press ed. 1966) (1944) (observing how the philosopher–king 
movement of the eighteenth century compelled existing monarchial sovereigns to reform and 
“rationalize” existing administrative systems). 

78. See id. at 8–10 (noting that, in France, although the proprietary offices of the nobility 
persisted, the offices of the intendants, comprised of members of the legal profession, developed 
so as to supersede the local authority of these hereditary positions). 

79. Id. at 12. 
80. See T.C.W. BLANNING, JOSEPH II 65–67, 92 (1994) (tracing how the Hapsburg Emperor 

Joseph II abolished preexisting privileges and customs to establish a rationalized, bureaucratic 
state). 

81. See BARKER, supra note 77, at 32 (describing the English system of offices in the 
seventeenth and eighteenth centuries as one in which offices were bought and sold for 
consideration, essentially as investments); NORMAN CHESTER, THE ENGLISH ADMINISTRATIVE 

SYSTEM, 1780–1870, at 18–20 (1981) (showing that in order to eliminate a wasteful office, the 
English system had to worry about violating property rights and therefore offices could not be 
eliminated without paying substantial sums to the holder). 
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diminutive central government—although not quite as diminutive as 
previously thought82—that was staffed by a narrow, quasi-aristocratic elite.  
Andrew Jackson, the first president from the western part of the nation, 
replaced this with a political patronage system based on the premodern 
principle of loyalty.83  Having thus regressed, the United States then had to 
work its way back to the Weberian rationality that European nations had 
already achieved.  The first success of this effort was the Pendleton Civil 
Service Reform Act of 1883,84 but the process took at least another fifty 
years.85 

In both the United States and Europe, the resulting separation of public 
service from private property made possible, and was in turn facilitated by, 
a well-developed set of rules.  Corruption could now be defined as 
receiving any money from one’s exercise of office from any source other 
than one’s official employer or as hiring anyone for an administrative 
position on any basis other than the meritocratic criteria established for the 
position.  There are of course ambiguities in these rules, and borderline 
cases that demand an exercise of judgment, but that is true for any set of 
legal rules.  The basic point is simply that these are legal rules; they can be 
stated and enforced without the need to invoke notions of evil or to draw 
upon the emotive force of moral condemnation.  In other words, because we 
are now able to define illegality, we can dispense with sin.  The idea that 
corruption consists of being captured by evil not only violates our ways of 
defining crimes, as Underkuffler suggests, but also our ways of organizing 
and controlling our public officials. 

III. Getting Morality out of Political Corruption 

The aspects of corruption considered thus far can be properly 
described as pragmatic.  They involve the way the crime of corruption is 
defined so that people who fall within the defined category can be 

 

82. See JERRY L. MASHAW, CREATING THE ADMINISTRATIVE CONSTITUTION: THE LOST 

ONE HUNDRED YEARS OF AMERICAN ADMINISTRATIVE LAW 11 (2012) (analyzing former views 
among academics and constitutional scholars that the Constitution failed to recognize or vest the 
government with direct authority for establishing administrative powers); id. at 34–35 (describing 
how Congress established the Departments of War, Foreign Affairs, and the Treasury, as well as 
the Post Office, national bank, and federal judiciary, all within ten years of the Constitution’s 
effective date). 

83. See DANIEL WALKER HOWE, WHAT HATH GOD WROUGHT: THE TRANSFORMATION OF 

AMERICA, 1815–1848, at 331–34 (2007); MASHAW, supra note 82, at 175–78; GLYNDON G. VAN 

DEUSEN, THE JACKSONIAN ERA, 1828–1848, at 31–37 (1959). 
84. See Pendleton Civil Service Reform Act, ch. 27, 22 Stat. 403 (1883) (codified as amended 

at 5 U.S.C. § 3304 (2012)) (establishing a merit system and mandating, among other requirements, 
that all officers and clerks for both new and preexisting positions must pass an examination that 
tests their “relative capacity and fitness” and that no more than two members of a single family 
can hold positions covered by the Act). 

85. See RONALD N. JOHNSON & GARY D. LIBECAP, THE FEDERAL CIVIL SERVICE SYSTEM 

AND THE PROBLEM OF BUREAUCRACY 12–13 (1994). 
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criminally prosecuted.  Underkuffler’s conclusion, which is that this 
pragmatic definition is anachronistically moralistic because it clashes with 
our current ways of defining crime, can be amplified by an historically 
conceptualized analysis, as suggested above, which suggests that the 
pragmatic definition’s moralism is also anachronistic because it was 
devised for a premodern state where public and private functions 
overlapped.  But an historically contextualized analysis of corruption also 
reveals a more conceptual way in which the moralistic definition of 
corruption is out of date.  This further consideration supports 
Underkuffler’s conclusion as well, but I think it also suggests a 
modification of her theory. 

To say that someone who is corrupt has been captured by evil suggests 
that people have an essential nature of some sort, a core identity that is 
subject to a plenary characterization.  By itself, this does not exactly 
correspond to the Christian concept of a soul, since there is no necessary 
implication of immortality.  But it is certainly a necessary component of the 
Christian concept, which assumes a unitary essence on which final 
judgment can be rendered and does not include the idea that a multifaceted 
individual might spend part of the afterlife in Heaven and part in Hell.  The 
idea, then, is that becoming corrupt is equivalent to selling one’s soul to 
Satan, an abandonment of one’s basic status as a moral being. 

As Underkuffler points out, there is an essential ambiguity about the 
idea of being captured by evil.86  On the one hand, it suggests that certain 
individuals are evil at their essential core.87  On the other hand, it suggests 
that evil is a powerful temptation that lies in wait for all of us and can 
capture anyone at a moment of weakness or vulnerability.88  She never quite 
resolves this ambiguity, and it may be unresolvable.  Quite possibly, 
however, it acknowledges the existence of free will (and is thus Catholic89 
or Arminian,90 rather than Lutheran91 or Calvinist92).  The idea is that we are 

 

86. UNDERKUFFLER, supra note 1, at 4–6. 
87. See id. at 74 (“[C]orruption is a dispositional concept, which describes the deep, moral 

character of the accused.”). 
88. See id. at 64 (“[C]orruption is portrayed as an external evil, which attacks and undermines 

better human impulses.  It is, furthermore . . . something to which we are all potentially 
susceptible . . . .” (footnote omitted)). 

89. See AQUINAS, supra note 50, pt. I q. 83, art. 1, at 417–18; Erasmus, A Discussion or 
Discourse Concerning Free Will (1524), in ERASMUS AND LUTHER: THE BATTLE OVER FREE 

WILL 1, 29 (Clarence H. Miller ed., Clarence H. Miller & Peter Macardle trans., 2012); Erasmus, 
The Shield-Bearer Defending: A Discussion Part 1 (1526), in ERASMUS AND LUTHER: THE 

BATTLE OVER FREE WILL, supra, at 127, 128. 
90. See W. STEPHEN GUNTER, ARMINIUS AND HIS DECLARATION OF SENTIMENTS 140 (2012) 

(outlining Arminius’s theological position on free will, which features the doctrine that humans 
are endowed with a free will directed by divine grace); MACCULLOCH, supra note 48, at 375 
(suggesting that Arminius modified the traditional Calvinist doctrine by adding that people are 
subject to damnation by their own fault).  Wesleyanism, and modern American evangelism in 
general, is derived from Arminian theology.  See id. at 699–701. 
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all capable of becoming evil, at our essential core, but that we must choose 
to do so.  What makes corruption different from other defalcations, 
according to Underkuffler, is that we view it as a total surrender to evil 
rather than a single, separable action that can be repented.93 

This totalistic conception of human nature is at odds with our modern 
understanding, and specifically with the notion of a personally and socially 
constructed self.  We tend to view the self as a narrative structure, an 
ongoing creation that changes over the course of one’s life.  Notions of the 
formative role of child, the development of one’s capabilities, and the 
cumulation of experience are distinctive features of our contemporary sense 
of human personality.  Similarly, the idea that people are the products of 
their particular society, rather than standing in relation to a universal, 
supernatural order, is central to the worldview of an era that is widely 
identified as a secular age.  According to this view, there is really nothing 
for evil to capture; it can become an event or factor in one’s ongoing 
existence, but it cannot seize control of one’s total being because that 
totality does not truly exist. 

The modern conception of a personally and socially constructed self 
has important political implications.  It means that the process of self-
formation is a crucial aspect of political autonomy as well as personal 
development.  This is, in effect, Isaiah Berlin’s notion of negative liberty.94  
The state is forbidden to impose a general pattern of behavior on its citizens 
or even to urge such a pattern on them.95  According to Berlin, the effort to 
create “Socialist Man” or “Aryan Man” was the essence of twentieth-

 

91. See Luther, The Enslaved Will (1525), in ERASMUS AND LUTHER: THE BATTLE OVER 

FREE WILL, supra note 89, at 32, 110–11. 
92. See JOHN CALVIN, INSTITUTES OF THE CHRISTIAN RELIGION 62–63 (Elise Anne Mckee 

trans., Wm. B. Eerdmans Publ’g Co. 2009) (1541); MAX WEBER, THE PROTESTANT ETHIC AND 

THE SPIRIT OF CAPITALISM 55–57 (Stephen Kalberg trans., Routledge 2012) (2001) (outlining 
Calvin’s doctrine of predestination, which depends on the absence of free will).  For a 
contemporary discussion of the competing views, see generally JOHN MARTIN FISCHER ET AL., 
FOUR VIEWS ON FREE WILL (2007). 

93. See UNDERKUFFLER, supra note 1, at 80–81 (noting that corruption is a dispositional 
concept that confers an “irrevocable moral status” whereby an individual is deemed to be 
“completely and thoroughly consumed by [corruption]” (emphasis in second quotation omitted)). 

94. See ISAIAH BERLIN, Two Concepts of Liberty, in FOUR ESSAYS ON LIBERTY 118, 121–22 
(1969) (discussing negative liberty as the ability for humans to construct a sense of self within a 
defined area and without outside influences and giving as an example of negative freedom the idea 
that “[p]olitical liberty in this sense is simply the area within which a man can act unobstructed by 
others”); id. at 141 (discussing self-realization and stating that “[t]he only true method of attaining 
freedom . . . is by the use of critical reason, the understanding of what is necessary and what is 
contingent”). 

95. See id. at 122 (“You lack political liberty or freedom only if you are prevented from 
attaining a goal by human beings.”); id. at 129–31 (suggesting that negative freedom questions 
how much a government should be able to limit individual liberty, whereas positive freedom 
questions who should impose those limits). 
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century totalitarianism.96  The idea of self-formation as a human right is 
further linked to the theory of representative democracy.  If the government 
is to be truly chosen by the people, then that government, once chosen, 
should not be able to exercise a significant impact upon its citizens’ 
personalities and thus affect their future choices.  Once again, this means 
that the government must not impose or even convey a view about its 
citizens’ essential natures.  It may only judge, and attempt to control, their 
specific actions. 

Thus, the government’s basic stance toward its citizens is that they do 
not have an essential nature, that there is nothing to be captured.  To regard 
a particular offense as affecting people’s basic natures—to transfer the 
premodern idea of corruption into the modern context—thus represents a 
conceptual mismatch.  This does not necessarily create an immediate 
problem in pragmatic terms; as Oliver Wendell Holmes observed, there are 
many ways in which practical governance does not obey the rules of logic.97  
But when the time comes to construct operational rules, the reliance on 
underlying concepts that conflict with our basic mode of thought can 
readily lead us in the wrong direction. 

Oddly, Underkuffler herself succumbs to the analytic version of this 
same mismatch.  In discussing the deficiencies of the existing theories of 
corruption, she states repeatedly that these theories fail to “capture” the 
meaning of the term.98  Just as the use of this term to define the offense of 
corruption implies that people have an essential nature, Underkuffler’s use 
of it to assess those definitions implies that words have an essential nature.  
This is as outdated an approach to language as the definition she is 
criticizing is to law.  The modern view, most closely associated with 
Derrida and Wittgenstein, is that words represent a range of usages that 
depend on the totality of our language or our life.99  Thus, Wittgenstein 
points out that the word game refers to a range of activities; each one shares 
some characteristics with some of the other uses, but there is no core 
meaning shared by all these usages.100  Instead, the usages display nothing 
more than “family resemblances” that reflect our forms of life.101 

 

96. See id. at 131 (noting that the “great clash of ideologies” resulted from the misapplication 
of positive freedom, which adherents of the negative notion call “no better than a specious 
disguise for brutal tyranny”). 

97. O.W. HOLMES, JR., THE COMMON LAW 1 (Bos., Little, Brown & Co. 1881).  For a 
general discussion of the views that Holmes’s famous observation represents, see WILLIAM P. 
LAPIANA, LOGIC AND EXPERIENCE 89–91, 113–20 (1994). 

98. See UNDERKUFFLER, supra note 1, at 8, 11, 16–17, 19–21, 37, 43, 46, 53. 
99. See DERRIDA, supra note 43, at 6.  See generally LUDWIG WITTGENSTEIN, 

PHILOSOPHICAL INVESTIGATIONS (G.E.M. Anscombe trans., 3d ed. 1972). 
100. WITTGENSTEIN, supra note 99, §§ 66–78. 
101. Id. § 67.  Underkuffler refers to this notion that the varying usages of a term display only 

family resemblances with one another in identifying a possible argument favoring theories that 
explain only certain uses, but not all uses, of the term corruption.  UNDERKUFFLER, supra note 1, 
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This suggests a modification of Underkuffler’s argument, but not a 
basic defect.  It is not necessary for her to argue that the term corruption 
possesses some verbal essence—some core meaning—that a theory of the 
concept needs to “capture.”  It is enough to say that many contemporary 
uses of the term embed the outdated idea that the corrupt official has been 
captured by evil.  Her observations about the discourse of contemporary 
prosecutions for corruption, and their connection to premodern concepts, 
are sufficiently convincing by themselves to establish the importance of her 
theory without the further assertion that they reveal the essential meaning of 
the term. 

At the same time, the modification frees Underkuffler’s theory from 
the obligation of explaining every situation to which the concept of political 
corruption currently applies.  Underkuffler seems correct in arguing that the 
idea of evil, and of being captured by evil, animates most contemporary 
usages and that the prevailing shell theories, substantive theories, and 
economic theories are not able to distinguish misbehavior that we describe 
as corrupt from other misbehavior that we do not place in this category.  
But her characterization, despite its explanatory power, does not necessarily 
apply to all our uses of the term or concept of corruption.  Consider for 
example the U.S. Foreign Corrupt Practices Act, which forbids American 
companies from bribing public officials in other nations.102  Do we really 
regard those who violate this law as evil, or do we see them as rational 
decision makers accommodating themselves to the realities of the situation 
in many developing countries?  The Act seems motivated by the policy-
based recognition that some American companies are large enough to 
disrupt small foreign nations and the policy-based aspiration that these 
companies should abide by domestic standards in their behavior overseas 
rather than by the sense of moral condemnation that we feel when someone 
tries to bribe our own officials. 

Modifying Underkuffler’s theory in this way places greater emphasis 
on its historical contextualization.  The reason that an outmoded, moralistic 
approach to the topic of political corruption has prevailed in contemporary 
times is not because the word itself necessarily implies this meaning and 
that it automatically transports the idea of being captured by evil into every 
context where it is employed.  Rather, as suggested above, it is because the 
concept of corruption as being captured by evil is part of our historical 
inheritance.  The advent of the administrative state has transformed our 
concepts of government and law, but the terms that we have inherited from 
the past will continue, and retain their premodern meanings, unless we 
consciously rethink them and revise those meanings in recognition of the 

 

at 50–53.  She rejects this, however, in favor of a theory that “captures” the whole range of uses.  
Id. at 53. 

102. 15 U.S.C. § 78dd-1(a) (2012). 
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altered circumstances.  We have failed to do so for basic terms such as 
legitimacy or law, and we have also failed to do so for the term corruption.  

The idea that the term corruption does not have an identifiable 
essence, that it is merely a useful designation for a range of related actions, 
is connected with the political position that government may not treat 
people as possessing an essential nature.  If there is nothing that can be 
captured in its totality, then there is no unified condition that can be 
described as corruption per se.  Rather, people must be judged on the basis 
of their specific and separable acts, and those acts are likely to vary in their 
character and culpability.  In other words, the idea that corruption is a 
status, not an action, depends on the equally outdated idea that people have 
an essential nature to which a status such as “corrupt” can be attached.  In 
this way as well, the inheritance of our past conflicts with, and distorts, our 
present. 

IV. Bringing Morality Back In 

Moral considerations are not absent from modern law, however.  
While we accept the existence of malum prohibitum offenses, we are not 
necessarily comfortable with this concept.  We prefer that actions punished 
as crimes—the most serious sanction our society deploys—are also 
condemned by our system of morality.  Underkuffler draws upon and 
endorses this inclination.  While she believes that the concept of corruption 
as capture by evil does us a disservice when it is used as the basis for legal 
rules, she also believes that it serves a real purpose as a component of our 
moral system.103  It induces us to be vigilant about political corruption, to 
condemn it in all its forms, and to punish its perpetrators electorally, 
whether or not they are also punished legally.104 

There is a great deal to be said in favor of this view.  What can be said 
against it, however, is that a premodern concept—one that depends upon 
the notions that both individuals and corruption have an identifiable 
essence—is unlikely to provide any better guidance for our moral 
inclinations than for our legal rules.  We are better served, according to the 
countervailing argument, by dispensing with the buttressing effects of 
morality and focusing more fully on the legal rules themselves.  A number 
of economists have adopted a particularly strong version of this position by 
arguing that what we call corruption is economically efficient under certain 
circumstances.105  As a result, the moral condemnation that we have 
 

103. See UNDERKUFFLER, supra note 1, at 136–38. 
104. See id. 
105. See Daron Acemoglu & Thierry Verdier, The Choice Between Market Failures and 

Corruption, 90 AM. ECON. REV. 194, 209 (2000) (suggesting that government intervention with 
partial corruption could be optimal “when corruption is relatively rare and the market failure it is 
trying to correct is relatively important”); Bruce L. Benson & John Baden, The Political Economy 
of Governmental Corruption: The Logic of Underground Government, 14 J. LEGAL STUD. 391, 



RUBIN.FINAL.OC (DO NOT DELETE) 3/24/2014  12:10 PM 

2014] Corruption, Governance, and Morality 963 

historically attached to these acts is not only unnecessary but 
counterproductive. 

Most people, among them most economists, have found this view 
problematic.  As Susan Rose-Ackerman argues, once corruption is 
tolerated, there is no guarantee that it will be limited to inefficient 
regulations.106  The corporate executive who is willing to bribe government 
officials to relax a burdensome restriction on fair competition will also be 
willing to bribe those officials to relax essential health and safety 
regulations.  To tolerate corruption on the grounds that some or even many 
official requirements are inefficient delegates the authority to set 
compliance policy to dishonest private parties.  A dreary litany of 
collapsing bridges and buildings in developing countries attests to the 
dangers of that policy. 

In addition, a tolerant approach to political corruption undermines the 
integrity of government in general and decreases its ability to carry out any 
of its functions.  We cannot rely on public officials to behave like Orwell’s 
Burmese judge, who “would never sell the decision of a case, because he 
knew that a magistrate who gives wrong judgments is caught sooner or 
later.  His practice, a much safer one, was to take bribes from both sides and 
then decide the case on strictly legal grounds.”107  That justification of 
corrupt behavior was rejected in Francis Bacon’s case, as Underkuffler 
notes,108 and has been rejected ever since; here again, once corruption is 
tolerated, there is no way of restricting it to undesirable or excessive 
regulations.  Rather, it will place the entire administrative and judicial 
apparatus under the influence of dishonest private parties and beyond the 
control of the officials who have been chosen by the citizenry.109 

We are thus presented with a dilemma.  On the one hand, morality 
seems to disserve us, distorting public policy and inserting discordant 
consideration into modern legal rules.  On the other hand, we seem to need 
it as a means of generating the sense of condemnation necessary to combat 
corruption and to draw a clear boundary around all its manifestations.  This 
dilemma is hardly unique to the subject of corruption of course.  As a 
number of observers have noted, modern law in general has jettisoned the 
moralistic component of the premodern era and become “positivized,” a 
social instrumentality designed to serve specific and identifiable public 

 

410 (1985) (proposing the use of a cost–benefit analysis regarding the prevention of corruption 
associated with regulations); Nathaniel H. Leff, Economic Development Through Bureaucratic 
Corruption, AM. BEHAV. SCIENTIST, Nov. 1964, at 8, 11–12 (noting that in some circumstances 
corrupted officials can produce “more effective policy than the government”). 

106. ROSE-ACKERMAN, supra note 20, at 22–23. 
107. GEORGE ORWELL, BURMESE DAYS 6 (1934). 
108. UNDERKUFFLER, supra note 1, at 78–79. 
109. See ROSE-ACKERMAN, supra note 20, at 22–23. 
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purposes.110  But this process raises concerns about the ability of law to 
serve those purposes, given the crucial role of morality in inducing 
commitment to the law and compliance with its particular provisions.111  
Thus morality, however outdated, seems difficult to dispense with; this 
concern brings to mind the old adage that “you can’t beat something with 
nothing.” 

In my view, however, the apparent dilemma is illusory.  It arises from 
the assumption that premodern morality is morality itself and that modern 
administrative government is essentially amoral.  This assumption, 
however, is implausible because virtually every society has a moral system 
of some sort.  Perhaps some small, dysfunctional groups in the process of 
collapse can be described as lacking any operative moral system, like Colin 
Turnball’s Ik.112  But a large, complex society such as ours, that maintains 
such high levels of social order,113 cannot function without a well-
 

110. See JÜRGEN HABERMAS, BETWEEN FACTS AND NORMS: CONTRIBUTIONS TO A 

DISCOURSE THEORY OF LAW AND DEMOCRACY 132–93 (William Rehg trans., Mass. Inst. Tech. 
Press 1996) (1992) [hereinafter HABERMAS, BETWEEN FACTS AND NORMS] (describing law as 
collective will formation); 1 JÜRGEN HABERMAS, THE THEORY OF COMMUNICATIVE ACTION 
243–71 (Thomas McCarthy trans., Beacon Press 1984) (1981) (describing law as the 
instrumentally rational implementation of policy); 2 JÜRGEN HABERMAS, THE THEORY OF 

COMMUNICATIVE ACTION 361–73 (Thomas McCarthy trans., Beacon Press 1987) (1981) 
(describing the conversion of socially integrated contexts into the medium of law); NIKLAS 

LUHMANN, LAW AS A SOCIAL SYSTEM 76–141 (Fatima Kastner et al. eds., Klaus A. Ziegert trans., 
Oxford Univ. Press 2004) (1993) (describing law as a self-contained system of posited rules); 
WEBER, supra note 55, at 880–95 (describing law as the professionalized administration of 
justice).  For my agreement with the view, see RUBIN, supra note 4, at 191–226. 

111. See HABERMAS, BETWEEN FACTS AND NORMS, supra note 110, at 67 (“The addressees 
of a norm will be sufficiently motivated to comply with norms on the average only if they have 
internalized the values incorporated in the norms.”); BRIAN Z. TAMANAHA, LAW AS A MEANS TO 

AN END: THREAT TO THE RULE OF LAW 215 (2006) (describing the perils of a legal system 
without “a built-in integrity, a core of good and right”).  This is an animating concern of modern 
natural rights scholarship.  See RANDY E. BARNETT, THE STRUCTURE OF LIBERTY: JUSTICE AND 

THE RULE OF LAW 21 (1998) (contending that only human laws in compliance with natural rights 
are obligatory); JOHN FINNIS, NATURAL LAW AND NATURAL RIGHTS 354–62 (2d ed. 2011) 
(arguing that morals necessarily play a role in obtaining compliance with law); ROBERT P. 
GEORGE, IN DEFENSE OF NATURAL LAW 49 (1999) (discussing broadly the role of moral 
principles in structuring and guiding human choice); HEIDI M. HURD, MORAL COMBAT 1 (1999) 
(recognizing three foundational moral principles that guide our legal and political system); 
LLOYD L. WEINREB, NATURAL LAW AND JUSTICE 6 (1987) (proposing an account of moral 
responsibility); Michael S. Moore, Law as a Functional Kind, in NATURAL LAW THEORY: 
CONTEMPORARY ESSAYS 188, 198 (Robert P. George ed., 1992) (endorsing the view that “the 
justness of a norm is necessary to its status as law”). 

112. COLIN M. TURNBULL, THE MOUNTAIN PEOPLE 265–86 (1972).  The Ik’s problems, 
according to Turnbull, arose when they were forcibly removed from their home territory and 
restricted to a smaller area where they were unable to obtain adequate sustenance.  See id. at 24–
32. 

113. Regarding the orderliness and functionality of modern society, see generally NORBERT 

ELIAS, STATE FORMATION AND CIVILIZATION, reprinted in THE CIVILIZING PROCESS 257 
(Edmund Jephcott trans., 1994); ANTHONY GIDDENS, THE CONSEQUENCES OF MODERNITY 4 
(1990); and STEVEN PINKER, THE BETTER ANGELS OF OUR NATURE: WHY VIOLENCE HAS 

DECLINED 175–86, 592–611 (2011). 
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established and largely internalized system of beliefs about proper and 
improper behavior. 

As I argue in a forthcoming work,114 we in fact possess a moral 
system, but it is different from the moral system of the premodern era.  Just 
as government was transformed by the advent of the administrative state, so 
morality was transformed in the transition to the modern era.  The new 
morality does not urge people to achieve salvation, or to serve their nation, 
but rather to seek their own personal self-fulfillment.  Its primary rule is 
that all people are entitled to define their own idea of fulfillment and to the 
basic material, social, and political conditions that would allow them to 
pursue those self-defined goals.  Its basic constraint on people’s behaviors 
is that they must not interfere with the self-fulfillment of others.  This 
produces the familiar pattern of modern moral prohibitions, including 
prohibitions against the condemnation of other people’s lifestyles, of 
intolerance, of coercive sex in any form, of nonnurturing or nonsupportive 
parenting, and so forth.  If one thinks of premodern morality as morality 
itself, then the modern world will naturally look amoral—and immoral—
because it differs, in distinctive ways, from its premodern predecessor.  But 
if one recognizes that morality can vary from one culture to the next, then 
the new morality of our modern culture becomes rapidly apparent. 

This new morality is organically linked to the modern state and, in 
fact, both generates and is generated by modern governmental structures.  
In its political aspect as a representative democracy, the modern state, as 
described above, is forbidden to base its actions on a theory of people’s 
essential nature.  Rather, it must allow them to define their own views about 
their advantages and aspirations, and its representational mechanisms are 
consciously designed to induce it, if not compel it, to respond to those 
independently defined desires.  In its administrative aspect, the purpose of 
the modern state is to provide services to people, to facilitate their efforts to 
achieve personal self-fulfillment.  In addition to establishing internal order 
and external security, where its goals overlap with premodern European 
monarchies, the modern administrative state provides the basic necessities 
of life—subsistence, housing, health, and education—so that its citizens can 
pursue their individual life plans.  Moreover, it enforces the general moral 
prohibition against discrimination and other forms of intolerance for the 
purpose of ensuring that all its citizens, regardless of race, religion, or 
gender, have relatively equal opportunities. 

Underkuffler is correct in arguing that the premodern morality of sin 
and evil essences conflicts with modern legal notions and consequently 
produces distorting and deleterious effects when imported into our modern 
legal system.  She is also correct in arguing that a system of rules designed 
 

114. EDWARD L. RUBIN, THE NEW MORALITY: SELF-FULFILLMENT AND THE MODERN 

STATE (forthcoming 2014). 
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to curb potentially widespread abuses requires support from a system of 
morality in civil society to achieve widespread compliance.  But the 
dilemma is not unresolvable—the new morality enables us to support and 
intensify a modern, act-based approach to political corruption.  It suggests 
that the service-oriented aspect of government is not merely a matter of 
efficiency but a true moral imperative.  Government is morally required to 
provide services to its citizens—services that facilitate their efforts to 
achieve personal self-fulfillment—and it must do so evenhandedly, without 
discrimination.  Political corruption is immoral because it impedes the 
government in implementing this essential task. 

This modern concept of morality informs both the way a government 
institution interacts with the public and the way that it is staffed.  The 
requirement that the agency be service oriented and its obligation to treat 
people equally preclude its staff members from taking bribes, which is 
obvious, but also from exercising favoritism on some other basis.  In other 
words, the institution’s staff must not grant privileges to any member of the 
public for any reason related to their personal advantage.  Distinctions 
among members of the public are permissible and, indeed, essential, but 
they must be based on the policy established by the legislature or by 
publicly adopted regulations or enforcement strategies designed to advance 
that policy.115  In addition, the institution must choose its officials on the 
basis of merit, not on the basis of bribery, favoritism, patronage, or other 
such considerations.116  Here again, the purpose is to ensure that the 
institution is acting to advance governmental policy, not for its members’ 
private benefit. 

As is apparent, modern morality fully supports our prevailing legal 
rules against political corruption.  There is no need to rely on outmoded 
moral concepts from an earlier era; we can replace the concept of sin with 
the concept of disservice, and instead of viewing corrupt officials as 
captured by evil, we can view them as undermining democratically 
established public policy.  The failure of modern corruption law, therefore, 

 

115. See EUGENE BARDACH & ROBERT A. KAGAN, GOING BY THE BOOK: THE PROBLEM OF 

REGULATORY UNREASONABLENESS 87 (1982) (giving examples of Occupational Safety and 
Health Act (OSHA) enforcement officers rigidly enforcing violations of regulations because 
OSHA has an enforcement “philosophy that compels inspectors to adhere to the official view of 
what is feasible” instead of what is practical for each individual company in each instance).  
Bardach and Kagan recommend that inspectors enforcing OSHA avoid imposing fines for 
technical violations on firms that are basically cooperative, thus granting minor indulgences in 
exchange for voluntary compliance.  See id. at 123–24.  Such indulgences could be granted for 
corrupt purposes, of course, but their recommendation avoids this possibility since the agency 
would be using this device to advance the goals of the legislation, not for the personal benefit of 
its staff.  See id. at 143–50 (noting that such flexibility can aid employers who share the agency’s 
goals). 

116. See MASHAW, supra note 82, at 239 (describing one purpose of the Pendleton Act as 
instituting competitive examinations for hiring and promotion within the government). 
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is not that it must detach itself from morality in order to employ 
contemporary legal standards but rather that it has failed to understand and 
incorporate the morality that has in fact arisen in the modern world and that 
conforms to those legal standards. 

Even in developed nations, where the problem of corruption, although 
certainly significant, is manageable,117 the failure to recognize the new 
morality as an antidote to its predecessor presents some notable difficulties.  
Underkuffler offers the example of Rod Blagojevich, the brazenly corrupt 
Governor of Illinois, who turned out to be surprisingly difficult to convict 
because of his boyish charm.118  “Blagojevich and his antics seemed almost 
too good-natured, too good-hearted, too ordinary, to signal the kind of 
dangerous and evil hypocrite that [the] idea of corruption [as captured by 
evil] assumes.”119  But he ultimately was convicted, and even if he had 
miraculously escaped punishment (the evidence against him was 
overwhelming),120 his good fortune would have been perceived as a fluke 
rather than as a signal that other corrupt officials would be immune.  Our 
inability to rethink the basis of our legal and moral condemnation of 
corruption thus causes certain problems, as Underkuffler argues,121 but we 
seem to have sufficient social and legal resources to keep these problems 
under control.122 

In many developing countries, however, the problem is considerably 
more severe.  These nations suffer from what has been called a “culture of 

 

117. What may not be manageable is the more general problem of private money’s distorting 
effect on our political process.  See Frank J. Sorauf, Politics, Experience, and the First 
Amendment: The Case of American Campaign Finance, 94 COLUM. L. REV. 1348, 1366–67 
(1994) (decrying a broken campaign finance system and lack of effective regulation); David A. 
Strauss, Corruption, Equality, and Campaign Finance Reform, 94 COLUM. L. REV. 1369, 1389 
(1994) (noting various ambiguities that make campaign finance reform a daunting task); Zephyr 
Teachout, The Anti-Corruption Principle, 94 CORNELL L. REV. 341, 384–85 (2009) (critiquing 
Buckley v. Valeo, 424 U.S. 1 (1976), the seminal Supreme Court case on campaign finance, 
expenditures, and corruption).  The Supreme Court’s recent decision in Citizens United v. Federal 
Election Commission, 558 U.S. 310 (2010), represents a virtual abandonment of any effort to deal 
seriously with this issue.  See generally Richard L. Hasen, Citizens United and the Illusion of 
Coherence, 109 MICH. L. REV. 581 (2011).  But these legally permissible inequalities, however 
much they may distort the democratic process, are not the kinds of problems to which 
Underkuffler’s book is addressed.  If the term corruption is applied to them, as it is by the above-
cited authors, it is being used in a distinctly different sense. 

118. UNDERKUFFLER, supra note 1, at 145–55. 
119. Id. at 154. 
120. Id. at 145–46, 152–53. 
121. See id. at 107–28. 
122. See, e.g., Norman Abrams, The Distance Imperative: A Different Way of Thinking About 

Public Official Corruption Investigations/Prosecutions and the Federal Role, 42 LOY. U. CHI. L.J. 
207, 209 (2011) (using the term distance imperative to describe the social and legal mechanisms 
that should be employed to solve the problem of allegedly corrupt officials meddling in, or 
otherwise interfering with, their own prosecutions and noting that federal prosecutors can obtain 
convictions in cases where corrupt state officials refuse to act). 
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corruption.”123  Public officials regularly demand bribes for performing 
their regular responsibilities, such as issuing licenses, and they create new 
problems for people that require bribes to resolve, such as false accusations 
of illegality.124  Public positions are filled by demanding bribes as well or 
on the basis of illegal patronage or nepotism.125  Jean-François Médard 
describes the situation as neo-patrimonial.126  The idea is that a modern 
administrative structure was imposed by colonial powers on traditional, 
kinship-based societies.127  The structure demands Weberian rationality, but 
the underlying society, which resembles premodern Europe, then takes 
control of the structure and distorts it in accordance with its own norms and 
values, thus producing a pattern of endemic corruption.128   

 

123. See VICTOR T. LE VINE, POLITICAL CORRUPTION: THE GHANA CASE 12 (1975) (noting 
that bribery, graft, nepotism, and favoritism “at all levels of officialdom” signaled the 
establishment of such a culture of corruption in Ghana); see also MARTIN MEREDITH, THE FATE 

OF AFRICA 172–75 (2005) (describing how bribery and corruption quickly became a “way of life” 
in post-colonial West Africa); JAMES C. SCOTT, COMPARATIVE POLITICAL CORRUPTION 2–3 

(1972) (stating that the particular political system of a given country will help determine the 
amount of corruption that is tolerated, which suggests that a culture of corruption could arise as a 
result of the political system of a particular country).  For a well-known fictional portrayal of this 
situation, see CHINUA ACHEBE, NO LONGER AT EASE (1960). 

124. See LE VINE, supra note 123, at 25–26, 32–33 (discussing the practice of taking bribes 
for import licenses in Ghana); ROSE-ACKERMAN, supra note 20, at 18 (discussing Mexican and 
Kenyan officials who take bribes for licenses and permits); SCOTT, supra note 123, at 81–82 
(detailing rampant corruption in Indonesia whereby groups bribe officials to receive state-
guaranteed economic privileges); Tom Lodge, Political Corruption in South Africa: From 
Apartheid to Multiracial State, in POLITICAL CORRUPTION: CONCEPTS AND CONTEXTS, supra 
note 66, at 403, 409–10 (documenting evidence of extortion, bribes in exchange for permits and 
licensing, and other forms of corruption in South Africa); Andrei Shleifer & Robert W. Vishny, 
Corruption, 108 Q.J. ECON. 599, 608 (1993) (discussing literal roadblocks in India that prevent 
vehicles from passing through without paying a bribe). 

125. See, e.g., PAUL D. HUTCHCROFT, BOOTY CAPITALISM: THE POLITICS OF BANKING IN 

THE PHILIPPINES 73 (1998) (chronicling the corruption surrounding the allocation of banking 
licenses in the Philippines); LE VINE, supra note 123, at 64–71 (chronicling the rampant 
corruption in a state-run betting pool for soccer games in Ghana); ROSE-ACKERMAN, supra note 
20, at 104–10 (giving examples of industries, such as the credit and banking sectors, that suffer 
from corruption and patronage in developing countries); Mushtaq H. Khan, Patron-Client 
Networks and the Economic Effects of Corruption in Asia, in POLITICAL CORRUPTION: CONCEPTS 

AND CONTEXTS, supra note 66, at 467, 468 (discussing patronage networks in Thailand); 
Donatella della Porta & Alberto Vannucci, Corrupt Exchanges and the Implosion of the Italian 
Party System, in POLITICAL CORRUPTION: CONCEPTS AND CONTEXTS, supra note 66, at 717, 
724–25 (discussing how control of political power was bought and sold in Italy). 

126. Jean-François Médard, Corruption in the Neo-Patrimonial States of Sub-Saharan Africa, 
in POLITICAL CORRUPTION: CONCEPTS AND CONTEXTS, supra note 66, at 379, 380. 

127. See BASIL DAVIDSON, THE BLACK MAN’S BURDEN: AFRICA AND THE CURSE OF THE 

NATION-STATE 38–51 (1992) (describing the struggles associated with fitting foreign forms of 
government into Africa’s culture and the problem of having foreigners draw the political boundary 
lines with no concern as to how Africa had previously been divided and governed before 
European rule). 

128. See Médard, supra note 126, at 382–84 (suggesting that the particular pervasiveness of 
corruption in African nations is due in part to the fact that corrupt acts in those nations are 
designed to entrench or reorient particular social structures). 
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Transitional economies in Eastern Europe and Central Asia also fit 
within this pattern.  During the Communist Era, their official governmental 
structure and economy, although certainly not free of corruption, was 
organized according to the modern pattern that separates the public and 
private realms and imposes a bureaucratic, rationalized structure on the 
public one.129  The problem is that the economic system that this 
bureaucracy implemented was so poorly conceived that much of the 
society’s ordinary and necessary commerce was driven underground, into 
the black market or second economy.130  There, patrimonial patterns 
prevailed; when these nations then established a market economy, the 
people who were best positioned to control or thrive in that economy were 
those who had been active in the second economy, and they brought their 
patterns of behavior with them into the post-Communist setting.131 

Efforts to reform endemically corrupt or neo-patrimonial nations often 
employ the moralistic approach that Underkuffler describes.  They regard 
corruption as an irremediable sin and the corrupt official as having been 
captured by evil.  “Integrity initiatives” are combined with prosecutorial 
task forces and enhanced criminal punishment.132  Officials convicted of 
corruption tend to be permanently banned from government.133  Even 
though many of these nations did not have the Christian cultural 
background that seems to have generated the perspective Underkuffler 
describes, they have adopted its strictures—in part because they see this 
moralistic approach as intrinsic to the process of Westernization and 
industrialization, and in part because it is being imposed on them by the 
World Bank and other development organizations.134 

A preferable approach might be to jettison premodern morality in its 
entirety and fashion the effort to reduce corruption on the basis of the new 
 

129. See JÁNOS KORNAI, THE SOCIALIST SYSTEM: THE POLITICAL ECONOMY OF 

COMMUNISM 36–39 (1992). 
130. SHEILA FITZPATRICK, EVERYDAY STALINISM 59 (1999). 
131. See Mark Levin & Georgy Satarov, Corruption and Institutions in Russia, 16 EUR. J. 

POL. ECON. 113, 128 (2000); Jasmine Martirossian, Russia and Her Ghosts of the Past, in THE 

STRUGGLE AGAINST CORRUPTION: A COMPARATIVE STUDY 81 (Roberta Ann Johnson ed., 2004). 
132. See, e.g., Médard, supra note 126, at 393–97; Anti-Corruption and Public Integrity 

Background, Rule of Law Initiative, AM. BAR ASS’N, http://www.americanbar.org/advocacy/ 
rule_of_law/thematic_areas/anti_corruption/background.html (giving an example of such an 
initiative and outlining five aspects of the ABA’s anticorruption program). 

133. See UNDERKUFFLER, supra note 1, at 80–81 (noting that only three of the ninety-seven 
high-ranking public officials convicted of corruption in the United States resumed public careers). 

134. See Thomas M. Callaghy, Africa and the World Political Economy: Still Caught Between 
a Rock and a Hard Place?, in AFRICA IN WORLD POLITICS 39, 43 (John W. Harbeson & Donald 
Rothchild eds., 4th ed. 2009); David F. Gordon, Debt, Conditionality, and Reform: The 
International Relations of Economic Restructuring in Sub-Saharan Africa, in HEMMED IN 90, 104 

(Thomas M. Callaghy & John Ravenhill eds., 1993); Reginald Herbold Green, The IMF and the 
World Bank in Africa: How Much Learning?, in HEMMED IN, supra, at 54, 57; David Simon, 
Debt, Democracy and Development: Sub-Saharan African in the 1990s, in STRUCTURALLY 

ADJUSTED AFRICA 17, 19 (David Simon et al. eds., 1995). 
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morality of self-fulfillment and administrative governance.  Rather than 
being regarded as sin, corruption could be seen as a failure to provide 
adequate service to the citizens.  The focus on the moral status of the 
corrupt public official would be replaced by considerations of the official’s 
specific actions as a part of an administrative system.  Instead of speaking 
of public officials as having become corrupt—a reflection of the captured-
by-evil idea, as Underkuffler notes—we would speak of them as having 
taken a bribe, or hired a subordinate, on the basis of patronage.  Instead of 
banishing them from government and imposing severe sanctions, we would 
consider the gravity of their offense and punish them accordingly.  This 
approach, which is certainly milder but perhaps better described as more 
modulated, does not represent an abandonment of morality but rather the 
substitution of a new morality, based on government service, for an older 
one based on sin, Satan, and damnation.135 

In developing nations where corruption is such a widespread problem, 
it is a natural instinct to conclude that penalties for corruption should be 
more, rather than less, severe, but there are many reasons why the more 
modulated approach of modern morality might be preferable in this 
situation.  To begin with, if corruption is endemic to the society, it seems 
hard to argue that each individual who engages in corrupt practices has been 
captured by evil.  This would lead to the disparaging and implausible 
conclusion that developing nations are filled with evil people, whereas more 
settled, prosperous societies are paragons of social virtue.  Moreover, it is 
often the case in developing societies that public officials are not paid 
wages commensurate with their training, or that they are not paid even a 
living wage, or that they are not paid at all when financial crises occur.136  
In these cases, it is often understood that they will survive by taking bribes 
and selling favors, activities which thus become more similar to legal, 
proprietary offices, rather than true corruption.  This practice needs to be 
stopped of course, but to do so by means of severe punishment seems both 
excessively and unnecessarily harsh. 
 

135. See Susan Rose-Ackerman, Introduction: The Role of International Actors in Fighting 
Corruption, in ANTI-CORRUPTION POLICY: CAN INTERNATIONAL ACTORS PLAY A 

CONSTRUCTIVE ROLE, 3, 34 (Susan Rose-Ackerman & Paul D. Carrington eds., 2013) 
(“Reductions in corruption are not ends in themselves, but are part of the global focus on 
improving human well-being and governmental functioning.”); see also Joost Pauwelyn, Different 
Means, Same End: The Contribution of Trade and Investment Treaties to Anti-Corruption Policy, 
in ANTI-CORRUPTION POLICY: CAN INTERNATIONAL ACTORS PLAY A CONSTRUCTIVE ROLE, 
supra, 247, 248–50 (suggesting that corrupt practices can be challenged as barriers to trade, apart 
from any finding of criminal liability). 

136. See ROSE-ACKERMAN, supra note 20, at 71–73 (discussing the problem of low civil 
service pay and stating that incentives to pay bribes are high when high-skill civil service 
employees are underpaid); Richard C. Crook, Rethinking Civil Service Reform in Africa: ‘Islands 
of Effectiveness’ and Organisational Commitment, 48 COMMONWEALTH & COMP. POL. 479, 481 
(2010); Barbara Nunberg & Robert R. Taliercio, Sabotaging Civil Service Reform in Aid-
Dependent Countries: Are Donors to Blame?, 40 WORLD DEV. 1970, 1970, 1974 (2012). 
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As a pragmatic matter, moreover, it is simply not possible to address 
the problem of endemic corruption by imprisoning the entire police force or 
all the members of a particular administrative office that is regulating some 
sector of the economy.  In a developed nation, the dismissal and 
imprisonment of a corrupt official rarely creates a staffing problem, given 
the supply of human resources,137 but this is not necessarily the case in a 
developing one, particularly given the scale of corruption.  Inevitably, 
therefore, efforts to end corruption in these settings must proceed by 
making examples of targeted individuals.  Doing so not only raises general 
questions of fairness but also may cause pragmatic difficulties in obtaining 
convictions.  Modern morality suggests that widespread corruption, being 
viewed as failure of service, might be punished by administrative rather 
than criminal means, such as a year’s suspension without pay for the first 
offense and dismissal or prison only for recidivism.  Delimited sanctions of 
this sort could be more swiftly and widely imposed and would probably 
seem more fair as well. 

Shifting to modern morality as a support for an anticorruption 
campaign also has the advantage of avoiding standardless rules of behavior, 
another of the problems that Underkuffler identifies with the captured-by-
evil approach.138  If we see specific acts of political corruption as evidence 
that the person accused has become intrinsically evil, we must necessarily 
seek evidence of a sort that would otherwise be deemed irrelevant and has 
no obvious boundaries or limitations.  Shifting to modern morality not only 
avoids this problem but also provides positive assistance in defining and 
clarifying the offense.  By recognizing that the government’s provision of 
services to the citizens is itself a moral imperative, it focuses attention on 
the precise nature of the action that we want to condemn.  Thus, receiving a 
gift from a person who was granted a license on valid grounds may be 
treated as noncriminal (depending on social practices), whereas granting a 
license to an undeserving friend, even without receiving any financial 
benefit oneself, might count as corruption.  Similarly, the shift to modern 
morality attaches a normative value to merit-based hiring and may help in 
clarifying when a discretionary appointment should be regarded as corrupt 
and when it is based on the desire to create an effective work environment. 

Conclusion 

Laura Underkuffler’s Captured By Evil is a major contribution to the 
 

137. In the Chicago Greylord investigation, fifteen Cook County judges were convicted of 
taking bribes, one of the most widespread scandals in modern American history.  See Maurice 
Possley, Operation Greylord: A Federal Probe of Court Corruption Sets the Standard for Future 
Investigations, CHI. TRIB., Aug. 5, 1983, http://www.chicagotribune.com/news/politics/chi-
chicagodays-greylord-story,0,4025843.story.  It revealed many problems about local government, 
but there was no difficulty replacing the judges. 

138. UNDERKUFFLER, supra note 1, at 124–27. 
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literature on political corruption.  This issue will never fully vanish from 
even the most settled, well-organized nations, and it has become an 
increasing focus of attention as an explanation for the vicissitudes of the 
most unsettled, poorly organized ones.  In addition, the book explores the 
enormously complex and important relationship between morality and 
governance.  Underkuffler convincingly argues that our prevailing attitude 
toward corruption is infused with a premodern moral perspective that 
regards political corruption as a process of being captured by evil, an only 
partially secularized version of seduction by Satan.  She further argues, 
again convincingly, that importing such concepts into a modern, 
administrative legal system creates a range of problems involving modes of 
proof, ungraded offenses, and the lack of coherent legal standards.   

Underkuffler further notes, however, that it is difficult to dispense with 
the moral underpinnings of the law and view legal rules as purely positive 
enactments.  In order to retain this normative component of law, however, 
we need not return to the religiously based morality of premodern times.  
The culture of our own High Modern Era and the system of administrative 
governance associated with it, generates a morality of its own.  This is in 
fact the morality to which we subscribe, as denizens of this era, even if we 
do not recognize it as such.  It is based on the normative position that 
government is expected to serve people’s interests and that those interests 
are defined by the people themselves, as an effort to achieve personal self-
fulfillment, rather than by some external force or authority.  As such, it 
provides a basis for condemning political corruption, but doing so in a 
strategic, modulated fashion rather than in the quasi-hysterical 
righteousness of a bygone time. 

 


