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I. Introduction 

Daniel Crane’s “Bargaining over Loyalty” argues that loyalty discounts 

are usually procompetitive, and that the conditions under which they can 

create anticompetitive effects typically do not obtain.  This is fundamentally 

an empirical claim for which he does not provide any precise data to support.  

That said, whether this claim is true or false is not the critical issue.  Rather, 

the critical issue is how relevant it should be for antitrust.  Except for a few 

practices, such as horizontal price fixing, which are considered per se illegal, 

antitrust law examines the legality of most competitive practices under the 

rule of reason.  Rule-of-reason analysis entails a detailed examination of the 

facts of the particular case at hand in order to determine whether the practice 

in question is pro- or anticompetitive (in this particular case).  Just as the fact 

that driving is socially desirable almost all the time tells us very little about 

whether a particular driver was reckless in any given instance, finding that a 

practice such as a loyalty discount is procompetitive (anticompetitive) in one 

case, given one set of competitive conditions, does not mean that it is 

necessarily procompetitive (anticompetitive) in another case under a different 

set of competitive conditions. 

This means that even a conclusive determination that loyalty discounts 

are procompetitive, say, 87 percent of the time they are used is of little use in 

deciding whether the use of loyalty discounts in any given case is pro- or 

anticompetitive.  First, there is not a precise, generally accepted definition of 
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what constitutes a loyalty discount.  Thus, any rigorous attempt to establish 

the overall prevalence of pro- or anticompetitive loyalty discounts will 

necessarily involve making choices about what constitutes a loyalty discount 

that will affect the result in important ways.  Second, the selection of cases 

that receive any antitrust scrutiny is likely to be very different from the entire 

universe of cases in which loyalty discounts are used.  Third, in any given 

case there is a large amount of case-specific evidence that can shed light on 

the competitive effects of the loyalty discounts in that case, evidence that is 

precise enough that it makes the baseline probability of procompetitive 

effects almost meaningless.1 

The implicit response to this in Crane’s article is two-fold.  First, he 

argues that the type of detailed economic analysis necessary to distinguish 

anticompetitive loyalty discounts from procompetitive loyalty discounts is 

too complicated for courts to perform adequately.2  Thus, if we think of 

courts in terms of a Bayesian decision maker, the signal that courts get from 

the case-specific evidence is so noisy (even if it would not be very noisy for 

someone well trained in antitrust and economics) that their prior probability 

matters a great deal.  Second, he argues that as an empirical matter, “antitrust 

law proceeds in large part by catechisms.”3  Thus, if a Supreme Court 

decision on loyalty discounts were to say that loyalty discounts are usually 

procompetitive, this would have important effects on how lower courts 

decide future loyalty discount cases.  While Crane does not explicitly say so, 

for this to have bite, it must mean that such a decision will have important 

effects on future cases even if the competitive environment in those cases is 

very different. 

While Crane is certainly correct that much of the academic economic 

research on loyalty discounts is “complex economic modeling that the 

average lawyer or judge is unlikely to read or understand,”4 this does not 

mean that detailed economic analysis cannot inform court decisions.  Just 

because academic economic research is technical does not mean that it 

cannot be explained to lawyers, judges, and juries in ways they can 

understand.  Indeed, this is precisely the role of the economic expert 

witnesses that are ubiquitous in antitrust cases.  This is not to say that 

economic expert testimony removes all sources of error in evaluating 

 

1. In fact, as Louis Kaplow has argued, even the overall probability that loyalty discounts (or 

any other questioned practice) that end up in court are procompetitive tells us very little about how 

well courts are handling loyalty discount cases.  See Louis Kaplow, Likelihood Ratio Tests and 

Legal Decision Rules, AM. L. & ECON. REV. (forthcoming 2013), available at 

http://ssrn.com/abstract_id=2284035.  Instead, the relevant question is how a change in the way 

loyalty discounts are handled would change the overall social welfare associated with changing the 

underlying number of pro- and anticompetitive loyalty discounts that occur as a result. 

2. Daniel A. Crane, Bargaining Over Loyalty, 92 TEXAS L. REV. 253, 274–75 (2014). 

3. Id. at 273. 

4. Id. at 274–75. 
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difficult economic concepts, but it does enable the court to more accurately 

evaluate the competitive impact of loyalty discounts given the particular 

factual environment in the case.  By contrast, relying purely on the average 

effect of loyalty discounts amounts to using the factual environment in other 

cases to help evaluate the competitive effects in the case at hand.  Surely, 

even an imperfect attempt at properly analyzing the current facts is better 

than ignoring them completely.  This is especially true given that, as Crane 

himself says, “[t]he academic literature on loyalty discounts and exclusive 

dealing demonstrates that the welfare effects of these practices are 

ambiguous and that market details determine the direction of the effect.”5 

Of course, this is not to say that the current practice of each side 

presenting their own expert testimony analyzing the factual environment is 

necessarily the optimal way to proceed.  Crane is surely correct that with 

competing experts, each charged with arguing for a particular side, “lawyers 

and judges often find themselves unsure of how much weight to put into any 

particular model.”6  While that uncertainty does not warrant completely 

ignoring economic analysis and trying to see which model best matches the 

factual environment of the case, courts could almost surely do a better job of 

evaluating the economic expert testimony of the parties if the court had its 

own economic expert.  Courts are not prohibited from hiring their own 

experts, even if it is rarely done.7  Having an expert employed by the court, 

with no obligation to support one side or another, would give the court 

someone with the training to help the court figure out how to weigh the 

economic analysis of the parties’ experts.  This would surely improve courts’ 

abilities to accurately sort out the effects of loyalty discounts given the 

factual environment of the given case. 

Crane argues, however, that even if courts do attempt to use the case-

specific environment to assess competitive effects, judicial maxims about 

loyalty discounts have the potential to have an important influence on how 

cases are decided.8  If so, this certainly means that having the right maxim is 

important.  Essentially, this amounts to saying that even rule-of-reason cases 

have a per se flavor to them.  To support this assertion, Crane refers to the 

Supreme Court’s predatory pricing jurisprudence.9  He is absolutely correct 

 

5. Id. at 275 (quoting Assaf Eilat, Jith Jayaratne, Janusz Ordover & Greg Shaffer, How Loyalty 

Discounts Can Perversely Discourage Discounting: Comment, 4 ANTITRUST CHRON., Apr. 2010, 

https://www.competitionpolicyinternational.com/how-loyalty-discounts-can-perversely-discourage-

discounting-comment/). 

6. Id. 

7. See Joe S. Cecil & Thomas E. Willging, Court-Appointed Experts, in REFERENCE MANUAL 

ON SCIENTIFIC EVIDENCE 525, 529 (1st ed. 1994), available at http://www.fjc.gov/public/pdf.nsf/ 

lookup/13.expert.pdf/$File/13.expert.pdf (discussing why court-appointed experts, authorized by 

Federal Rule of Evidence 706, are employed so infrequently). 

8. Crane, supra note 2, at 270–73. 

9. Id. at 272–73. 



4 Texas Law Review See Also [Vol. 92:1 

 

that judicial dicta that regard predatory pricing as an unlikely source of 

anticompetitive behavior has greatly increased lower courts’ reluctance to 

find for plaintiffs in predatory pricing cases. 

As Crane says, however, predatory pricing is the “best example” of the 

importance of such dicta.10  In fact, such dicta plays a much less important 

role in most other areas of antitrust law that is governed by the rule of reason.  

One of the best examples of this is the D.C. Circuit’s opinion on the tying 

allegations in the Microsoft case.11  In this opinion, the court acknowledged 

that the dicta on tying is that it is per se illegal, yet it decided to analyze it 

under the rule of reason because it viewed per se treatment as inappropriate 

given the competitive environment of the case.12 

In the area of antitrust law most closely related to loyalty discounts, 

exclusive dealing, judicial maxims also play a limited role.  Courts do refer 

to standards enunciated in prior cases, such as a requirement of substantial 

foreclosure, but these standards are evaluated based on the economic effects 

in the case at hand.13  Indeed, as the Supreme Court has observed in 

discussing the rule of reason in general, “[u]nder this rule, the factfinder 

weighs all of the circumstances of a case in deciding whether a restrictive 

practice should be prohibited as imposing an unreasonable restraint on 

competition.”14  So, while the Supreme Court’s emphasis on the 

implausibility of anticompetitive predatory pricing has had important 

limiting effects on predatory pricing cases, for most rule-of-reason cases, the 

Court suggests detailed analysis of “specific information about the relevant 

business” and “the restraint’s history, nature, and effect.”15 

Furthermore, as a normative matter, it would be a sad commentary on 

antitrust law if it had to acknowledge that courts were so incapable of 

analyzing the specifics of any particular case that it had to rely on very strong 

prior beliefs to make most decisions.  Were that to be the case, we might be 

better off with legislative rules governing much of antitrust law rather than 

 

10. Id. 

11. See generally United States v. Microsoft Corp., 253 F.3d 34 (D.C. Cir. 2001). 

12. Id. at 84. 

13. LePage’s Inc. v. 3M, 324 F.3d 141, 162 (3d Cir. 2003) (pointing to courts such as the Third 

Circuit that have taken the effects of foreclosure on the market into consideration when considering 

the anticompetitive and economic effects of a defendant’s conduct under the Sherman Act).  Indeed, 

FTC Commissioner Josh Wright (appointed for a Republican spot) has recently argued that 

exclusive dealing law is more appropriate for loyalty discounts than is predatory pricing law, 

saying, “it would be a curious choice indeed to choose deliberately a rule that ignores economic 

analysis telling us that anticompetitive exclusion can occur even in scenarios where price is above a 

relevant measure of cost.”  Josh Wright, Comm’r, Fed. Trade Comm’n, Remarks at the Bates White 

10th Annual Antitrust Conference: Simple but Wrong or Complex but More Accurate? The Case for 

an Exclusive Dealing-Based Approach to Evaluating Loyalty Discounts 19 (June 3, 2013), 

http://www.ftc.gov/speeches/wright/130603bateswhite.pdf. 

14. Continental T. V., Inc. v. GTE Sylvania Inc., 433 U.S. 36, 49 (1977). 

15. State Oil Co. v. Khan, 522 U.S. 3, 10 (1997). 
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deciding the legality of restraints on a case-by-case basis through the 

Judiciary.  The fact is, as Crane’s quote of Eilat et al. attests to, loyalty 

discounts can either be procompetitive or anticompetitive and one cannot 

determine the direction of the effect without knowing a great deal about the 

competitive environment in which they are used.16  To have a one-size-fits-

all maxim from the Supreme Court dictate (or even strongly influence) case 

results in such a situation would make very poor use of a huge amount of 

relevant information. 

Yes, distinguishing pro- from anticompetitive conduct is hard and 

requires relying on expert testimony, but there is no way around this without 

resigning oneself to eliminating a great deal of competition, either through 

systematic over- or under-enforcement.  As FTC Commissioner Josh Wright 

recently put it when arguing that loyalty discounts should be treated like 

exclusive dealing and not like predatory pricing, 

It would be one thing to choose a simple legal framework over a more 

complex one when both are based upon the correct underlying 

economic analysis.  But the choice in this context is between a simple 

legal test based upon the wrong economic model and a legal test—

albeit a more complex rule of reason analysis—based upon a more 

accurate set of economic models.  The trend in antitrust law over the 

last three-plus decades has been increasingly to incorporate more 

accurate economic models into the design of legal rules . . . .17 

We have the rule of reason for a reason—except for a few exceptional 

instances (like price fixing).  The reason is that antitrust is inherently 

complicated and fact specific, so it should not be governed by simple 

maxims. 

II. Are Disloyalty Penalties Plausible? 

Crane argues that there should be a strong presumption that loyalty 

discounts are just that, discounts, so they benefit buyers.18  He argues that it 

is implausible that loyalty discounts are simply disloyalty penalties in 

disguise.19  He does so by explaining that in a competitive market, buyers 

must receive something (often a lower price) for giving up their freedom to 

purchase as much from other vendors or else they will buy from a 

competitor.20  In a monopoly, a disloyalty penalty would exceed the 

monopoly price; therefore it would reduce the monopolist’s profits.21  

Furthermore, he argues that if a loyalty commitment is costly to the buyer, 

 

16. Crane, supra note 2, at 275. 

17. Wright, supra note 13, at 19. 

18. Crane, supra note 2, at 300. 

19. Id. at 279–84. 

20. Id. 

21. Id. 
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then it should, like a higher price, reduce buyer demand.  So the profit-

maximizing monopoly price with a loyalty commitment must be lower than 

the profit-maximizing monopoly price without one.22 

Crane’s arguments are correct for competitive markets.  For a pure 

monopoly market (that is, one in which there are no substitutes), the concept 

of a loyalty discount has no meaning—by definition buyers buy all their units 

of this product from the monopolist because there are no other suppliers.  So, 

in these two polar cases, loyalty discounts are of no competitive concern.  

Where loyalty discounts could potentially be anticompetitive is in an 

oligopoly market or a market with a dominant firm that is threatened by 

entry.  In a market with a dominant firm (one that is often called a 

monopolist for antitrust purposes even though the market is not a pure 

monopoly), Crane’s argument is not so clear cut.  In such a market, it is 

natural to think that consumers value variety but have a preference for the 

dominant firm’s product (that is why it is dominant).  In this setting, a loyalty 

discount does not have the same effect on demand as a price increase.  

Offering a disloyalty penalty will cause buyers who value the dominant 

firm’s product less than most to buy less, but it will also cause other buyers 

who value the dominant firm’s product more than most to buy more in order 

to meet the loyalty threshold.  Thus, the profit-maximizing price for loyal 

buyers could equal (or potentially even exceed) the standard monopoly 

price.23  Of course, this does not mean that loyalty discounts are necessarily 

anticompetitive in these situations either, only that these are the competitive 

environments in which anticompetitive effects are possible. 

What distinguishes these competitive environments from either a 

competitive market or a secure monopoly market is that in an oligopoly or a 

threatened monopoly, a loyalty discount could potentially alter the 

competitive environment in a way that hurts consumers.  In other words, in 

these markets, one cannot simply compare prices with and without the 

loyalty discount, taking the market conditions as given.  Instead, to measure 

 

22. Id. at 280–81. 

23. Crane also argues that the threat to charge disloyal buyers a price above the monopoly price 

is not credible because such a price is, by definition, less profitable than the monopoly price.  Id. at 

280.  Given that the pool of buyers who are disloyal is different from those who are not, however, 

we cannot say that, by definition, the same price for this restricted set of buyers maximizes profits, 

as is the case for the entire set of buyers in the market (it could be higher or lower).  Furthermore, if 

the loyalty discount scheme is desirable for the dominant firm, it has an incentive to maintain its 

reputation for sticking to it in order to use it in the future.  If this credibility issue were a problem, 

then it would also arise even under normal above-cost pricing after a buyer had bought all it wanted 

at the existing market prices.  The firm would have an incentive to offer a lower price to get the 

buyer to buy more.  Knowing this, the buyer would only buy very little at the initial price, making it 

impossible for firms to exercise market power.  Since we know firms are able to price above cost, 

however, firm reputation or some other mechanism must solve this problem.  Einer Elhauge has 

made a similar point in The Failed Resurrection of the Single Monopoly Profit Theory, 6 

COMPETITION POL’Y INT’L 155, 177–82 (2010). 
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the effect of a loyalty discount, one must determine what the market 

conditions would have been (and the price those market conditions would 

have produced) had no firm offered a loyalty discount. 

Notice, however, that this is not a simple inquiry that can be done in 

general.  Rather, it requires a specific model of the market in question and 

the conditions that exist in that market.  Einer Elhauge and I have analyzed 

two particular types of loyalty discounts under particular assumptions about 

how competition may operate.24  In one of our models, a buyer is offered a 

loyalty discount if he or she commits to loyalty.25  With many buyers, one 

buyer’s commitment to loyalty has a small effect on the competitive 

environment that raises prices by a small amount for everyone.26  The buyer 

will agree to this as long as he or she is compensated for his or her losses 

from facing slightly higher prices.27  He or she does not need to be 

compensated for the losses he or she inflicts on other buyers.28  In aggregate, 

some buyers always agree (and there is always an equilibrium in which all 

buyers agree), resulting in higher prices and lower consumer welfare.29  I will 

discuss our other model below when I discuss competition softening. 

We do not claim that either of these models suggests that loyalty 

discounts are necessarily anticompetitive.  Rather, we offer them as potential 

mechanisms, under particular conditions, for loyalty discounts to harm 

consumers.  We make no claim that these conditions occur frequently or 

infrequently (though they do occur, and we cite several examples in our 

article30) or that these anticompetitive effects exhaust all possible 

anticompetitive effects.  That is beside the point because, as I discussed 

above, we do not need to come to any general conclusions about the 

competitive effects of loyalty discounts.  Rather, the benefit of the rule of 

reason is that it allows courts to consider any particular loyalty discount on 

its own merits.  Thus, courts can examine the conditions in the market at 

issue and determine whether those conditions are such that the effects that 

occur in our model could plausibly obtain in the case at hand.  Moreover, the 

 

24. See Einer Elhauge & Abraham L. Wickelgren, Robust Exclusion Through Loyalty 

Discounts with Buyer Commitment, in HARVARD JOHN M. OLIN DISCUSSION PAPER SERIES (2012) 

(manuscript on file with author) [hereinafter Robust Exclusion] and Einer Elhauge & Abraham L. 

Wickelgren, Anticompetitive Market Division Through Loyalty Discounts Without Buyer 

Commitment, in HARVARD JOHN M. OLIN DISCUSSION PAPER SERIES (2012), available at 

http://www.law.harvard.edu/programs/olin_center/papers/pdf/Elhauge_723.pdf  

[hereinafter Anticompetitive Market Division]. 

25. In this model, the buyer commits to be fully loyal, but the same qualitative effects would 

occur if the commitment were to, say, 80–90 percent loyalty. 

26. See Elhauge & Wickelgren, Robust Exclusion, supra note 24, at 13–16. 

27. See id. 

28. See id. at 19 (explaining that buyers agreeing to loyalty discounts create a negative 

externality affecting all buyers in the form of higher prices due to less aggressive competition). 

29. See id. at 2. 

30. Id. at 2. 
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value of these models is that they are very explicit about the conditions under 

which particular anticompetitive effects occur.  Thus, it requires no detailed 

economic analysis to determine if one of these models applies to a particular 

case.  One only need examine the contracts, a task courts are certainly 

capable of doing. 

Of course, our models are not the only plausible models of loyalty 

discounts.  Existing models of exclusive dealing may often be able to provide 

a mechanism by which a particular loyalty discount could be anticompetitive.  

For example, a loyalty discount could be used to deny a rival economies of 

scale in production, as in the Rasmusen et al. and Segal and Whinston 

models of exclusive dealing.31  This would change a more competitive 

environment into a less competitive one, resulting in higher prices than in the 

absence of loyalty discounts.  Alternatively, if buyers compete with one 

another, then buyers might be willing to accept loyalty discounts that reduce 

competition and increase prices in exchange for a small payment if these 

increased prices affect all of the buyers, and so these buyers are able to pass 

along the price increases to final consumers, as in the Simpson and 

Wickelgren model of exclusive dealing.32  Again, this would change the 

competitive environment from a more competitive one to a less competitive 

one.  Although the immediate buyers in this model do not suffer, final 

consumers do.  Others find anticompetitive effects when the entrant is more 

financially constrained than the incumbent and there are buyer switching 

costs.33 

Hopefully, other scholars will continue to develop new models of 

loyalty discounts that lay out more conditions under which certain types of 

loyalty discounts will be pro- or anticompetitive.  No one model will ever be 

able to capture a large fraction of the possible competitive environments in 

which different types of loyalty discounts could be used.  As more models 

are developed, and tweaked to fit the facts in particular cases, courts will be 

able to more accurately analyze the competitive effects of a given loyalty 

discount in a given competitive environment.  That is, they will be able to 

use one of these models that happens to fit the conditions in the case they are 

dealing with to determine what the price (or other competitive conditions) 

might have been, had loyalty discounts not been used.  This is the only 

sensible way to determine if a particular loyalty discount is really a net 

 

31. See Eric B. Rasmusen, J. Mark Ramseyer & John S. Wiley, Jr., Naked Exclusion, 81 AM. 

ECON. REV. 1137 (1991); Ilya R. Segal & Michael D. Whinston, Naked Exclusion: Comment, 90 

AM. ECON. REV. 296 (2000); see also Einer Elhauge, How Loyalty Discounts Can Perversely 

Discourage Discounting, 5 J. COMPETITION L. & ECON. 189, 199–202, 211 (2009) (showing that 

these effects from exclusive dealing can also occur with loyalty discounts). 

32. See generally John Simpson & Abraham L. Wickelgren, Naked Exclusion, Efficient Breach, 

and Downstream Competition, 97 AM. ECON. REV. 1305 (2007). 

33. Janusz A. Ordover & Greg Shaffer, Exclusionary Discounts 26–27 (Ctr. for Competition 

Policy, Working Paper No. 07-13, 2007), available at http://ssrn.com/abstract=995426. 
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discount that benefits consumers or a device to restrain competition that may 

harm consumers either in the short or the long run. 

III. Can Loyalty Discounts Soften Competition? 

Crane also argues that it is not plausible that loyalty discounts can 

soften competition.34  As he notes, Einer Elhauge and my model is the most 

precise model that explains how loyalty discounts might lead to 

anticompetitive effects through the softening of competition.35  In our model, 

an incumbent firm first offers buyers a loyalty discount which is, as the name 

implies, a discount off the price it will offer to buyers who are not loyal (this 

could be either a fixed dollar discount or a percentage discount).36  Then the 

entrant enters and the incumbent and the entrant set their prices and compete 

for buyers.37  By offering the loyalty discount to some, but not all, buyers, the 

incumbent effectively segments the market between itself and the entrant.38  

The entrant knows the incumbent does not want to compete aggressively for 

the buyers without the loyalty discount because that would require the 

incumbent to offer an even lower price for the loyal buyers.39  Thus, the 

entrant can sell to the buyers without the loyalty discount at a higher price, 

which in turn enables the incumbent to sell to the loyal buyers at a higher 

price as well.40 

Crane criticizes our model by saying that we have not captured the way 

pricing works in reality.41  He says that prices are often set by individual 

negotiations and that list prices are purely nominal; a set discount off a list 

price is really meaningless.42  As examples of this process, Crane discusses 

how Group Purchasing Organizations (GPOs) negotiate over medical devices 

and how Intel negotiated with Original Equipment Manufacturers (OEMs).43  

While we make no claim that our model fits all (or even most) situations in 

which loyalty discounts are used, as we note in our Robust Exclusion article, 

some hospital GPO loyalty discount arrangements often do fit our model 

reasonably well.44  Suppliers often offer loyal customers (those who buy a 

high percentage from a particular supplier) a larger discount off its list prices 

while disloyal customers get a much smaller discount.45  This commits the 

 

34. Crane, supra note 2, at 285–89. 

35. See generally Elhauge & Wickelgren, Anticompetitive Market Division, supra note 24. 

36. Id. at 5. 

37. Id. 

38. Id. at 1. 

39. Id. 

40. Id. at 1–2. 

41. Crane, supra note 2, at 285–86. 

42. Id. at 286. 

43. Id. at 286–87. 

44. See Elhauge & Wickelgren, Robust Exclusion, supra note 24, at 2. 

45. Id. 



10 Texas Law Review See Also [Vol. 92:1 

 

seller to charge loyal customers less than disloyal ones and allows the seller 

to adjust both prices (while keeping the ratio the same) by changing list 

prices.46 

Of course, our model does not apply in any case in which discounts to 

one buyer can be easily and effectively kept secret from another buyer and 

the buyers do not trust the seller to honor its loyalty commitments.  If that is 

possible, then an incumbent firm cannot use loyalty discounts to segment the 

market because it cannot commit itself not to compete aggressively for those 

buyers who do not have the discount.47  In such situations, however, there is 

really no loyalty discount if customers cannot count on a lower price if they 

are loyal than if they are not. 

To his credit, Crane does not say that this makes our model useless.  

Rather, he says it makes it not “generalizable.”48  I entirely agree, but our 

point was not to create a generalizable model.  In fact, as I argued above, 

trying to create a one-size-fits-all model of loyalty discounts (or almost any 

contested competitive practice) is a mistake.  The rule of reason is in place 

for the vast majority of competitive practices because the competitive effects 

of these practices cannot be determined generally.  They must be determined 

given the circumstances of the case at hand.  Our model will not be relevant 

to most loyalty discount cases (nor will any other model).  Because we 

precisely specify the conditions of our model, a court can easily make this 

determination (for most cases) at very little cost.  It need not rely on any 

judicial maxim to do so, it can simply look at the way the market operates 

and tell if those conditions match those in our model.  In the small number of 

cases in which our model (or any other model) reasonably closely matches 

the competitive environment, however, the court can draw on the model’s 

insights to help it determine the effect of the loyalty discount in the case 

before it. 

IV. Conclusion 

Crane argues that loyalty discounts are generally procompetitive and 

courts should start any loyalty discount case with this presumption.  To 

further bolster this argument, his penultimate section discusses many cases in 

which large, sophisticated buyers have sought out loyalty discounts.49  

 

46. Id. 

47. It is worth noting, however, that in our model the incumbent firm that offers the loyalty 

discount can only benefit from doing so if it can figure out a way to commit itself to not being able 

to give secret discounts to buyers who do not have the discount.  Thus, we should expect that 

incumbent firms that can benefit from this type of loyalty discount will try to figure out a way to do 

that.  One possibility would be to give buyers with the loyalty discount the ability (and incentive) to 

audit the firm’s contracts with buyers without the discount. 

48. Crane, supra note 2, at 286. 

49. Id. at 292–97. 
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Because they have done so, Crane argues that loyalty discounts must be 

beneficial to consumers.50  At the risk of beating a dead horse, it may often 

be the case that when large, sophisticated buyers seek loyalty discounts that 

these discounts are procompetitive, but antitrust is not about what often 

happens, it is about what happens in the particular case before the court. 

The more relevant question is whether evidence that a particular buyer 

has sought a loyalty discount should be seen as supporting (or proving) that 

the loyalty discount is procompetitive.  Again, I would argue that even if this 

might often be evidence in favor of a procompetitive effect, how persuasive 

it should be will depend on the particulars of the case.  First, in some cases a 

court might worry that it is easy to manipulate evidence that buyers sought a 

loyalty discount.  Buyers who depend on their suppliers may not be willing 

to risk antagonizing them by contradicting this.  Second, if buyers compete, 

loyalty discounts might help generate the joint profit-maximizing outcome 

that benefits both buyers and sellers, but hurts final consumers.51  Third, 

there may be some situations where loyalty discounts benefit some buyers 

and hurt others.  This is particularly likely if some buyers mostly use the 

product of the dominant firm while other buyers prefer a rival’s product.  If 

the loyalty discount allows buyers to purchase the dominant firm’s product 

more cheaply but raise costs for the rivals, then some buyers might benefit 

and others might suffer.52 

To reiterate, I am not arguing that courts should presume one of these 

three to generally be the case.  As with all the other arguments in this 

comment, the main and most important point is simply that the markets, 

strategies, and conditions under which firms compete with each other is 

varied and complicated.  As a result, general claims about the competitive 

effects of loyalty discounts are of limited use in determining the competitive 

effects of loyalty discounts in any particular case.  To the extent that Crane is 

arguing that loyalty discounts often benefit consumers and so any per se rule, 

 

50. Id. at 297. 

51. See, e.g., Roman Inderst and Greg Shaffer, Market Share Discounts as a Facilitating 

Practice, 41 RAND J. ECON 709, 715–723 (2010) (showing that in situations where buyers 

compete, and where there are substitute upstream products, market share discounts are the only way 

to achieve the integrated monopoly outcome.  As a result, the authors show these contracts can often 

lower final consumer surplus.); see also Einer Elhauge, Defining Better Monopolization Standards, 

56 STAN. L. REV. 253, 288–92 (2003) (explaining how a powerful buyer can use loyalty discounts 

to create monopoly profits that are split between seller and buyer using side payments or special 

discounts). 

52. Large buyers might also agree in exchange for special loyalty discounts that are unavailable 

to the buyers’ rivals.  Elhauge, supra note 51, at 289–90.  Indeed, if the downstream market is fairly 

competitive, large buyers have incentives to agree to conditions that create supracompetitive prices 

even without being guaranteed special discounts if their buyer market power enables them to 

negotiate special discounts from those supracompetitive prices that gives the large buyer a 

competitive advantage downstream.  Id. at 290–91.  It is only if the large buyer has significant 

market power in the downstream market that it will likely benefit from a more competitive upstream 

market so as to avoid double marginalization. 
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or even hostile presumption, against them is misguided, I completely agree.  

To the extent that he is arguing for a presumption against any anticompetitive 

effect (like there is with predatory pricing), I disagree.  Rather, this comment 

argues that presumptions should play very little role in antitrust cases 

involving loyalty discounts.  Instead, we should simply use rule-of-reason 

analysis to assess each case independently given the particular facts of that 

case. 


