
 

 

Harpooning the Intangible: Community Custom and Property Rights in Jokes 

 

“Wash (as Stegosaurus): ‘We will rule over all this land, and we will call it...“This 

Land.”’ 

Wash (as T-Rex): ‘I think we should call it...your grave!’ 

Wash (Stegosaurus): ‘Ah, curse your sudden but inevitable betrayal!’ 

Wash (as T-Rex): ‘Ha ha HA! Mine is an evil laugh...now die!’”
1
 

 

 

This melodramatic exchange demonstrates that a man (or dinosaur) is only as good as his 

word when it comes to agreements regarding property.  Without legal recognition or 

formalization, agreements and customs lack power.  The practices used by comedians described 

by Herman in The Copyrightability of Jokes, for example, fall outside of the legal definition of 

community custom at common law, and their enforcement depends almost entirely on good faith 

and self-regulation.  Without legal force, such methods of enforcement are essentially toothless 

and must be formalized in order to have legal effect.     

This essay argues the comedians’ community custom practices described by Herman 

provide an insufficient basis for the management of joke rights because those practices (1) have a 

high “information cost,” (2) fall outside of the common-law doctrine of community custom, and 

(3) deal with intangibles and intellectual property.  Whaling and public land access are offered as 

counterexamples to illustrate effective community custom management of property rights. 

 

 Smith’s “information-cost” theory of community custom in property law states that the 

more “informationally demanding” a particular custom is, the less likely that community custom 

is to be accepted or “adopted into the law.”
2
  When a custom demands “an audience with a high 
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degree of common knowledge,” in other words, it is less likely to be formalized into law.
3
  

Community customs with a high “information cost” that are based solely on self-regulation or 

honesty are even less likely to be adopted into law under this theory. 

The comedians’ practices described by Herman are “self-imposed good faith practice[s]” 

and “are possible because most comedians in a given area are aware of each other’s existence 

and acts.”
4
  In other words, effective protection of comedians’ property rights in jokes requires 

that the enforcer and the person enforced against have knowledge of which jokes belong to 

whom, whether sharing jokes has been authorized, and possibly many other areas.   

Such practices would appear to have a high information cost under Smith’s theory and 

would thus be unlikely candidates for formalization.  Indeed, judicial or legal enforcement of 

such a custom would be nearly impossible without specialized knowledge.  Furthermore, the 

knowledge required for enforcement is subjective and honesty-dependent, making proper 

enforcement even more difficult.   

In contrast, community custom provided an ample basis for the management of property 

rights in harpooned whales, as demonstrated in Ghen v. Rich, partially due to a low information 

cost.  In that case, the court gave legal force to a community custom whereby the killer of a 

whale acquired the rights to that whale.
5
  “Each boat’s crew engaged in the business” had its own 

“peculiar mark or device on its lances,” which allowed for ascertainment of the whale’s killer.
6
  

The finder and purchaser of a whale killed by the plaintiff “knew or might have known, if they 

had wished, that it had been shot and killed by a bomb-lance, by some person...in this species of 
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business,” even though they did not know that the defendant in particular had killed the whale.
7
  

If a whaler had killed a whale, his property rights were ascertained because the whaler’s “mark” 

would presumably have been found on the lance in the whale.  The information cost, then, would 

be low, requiring no more than an observation that a whale had been killed by a whaler’s lance.  

In a whaling community of the 19th century, this information would most likely be common 

knowledge, or at least something that one would reasonably be expected to know.   

While this whaling custom, like that of the comedians, required some degree of honesty 

and self-regulation, a low information cost made enforcement much easier.  Furthermore, whale 

finders had a financial incentive (in the form of a “small salvage”) to report their findings.
8
  

Comedians, on the other hand, would have little incentive to comply with their community 

custom other than “at least, a demand for an apology and, at most, a blacklisting from work in 

one’s ‘town.’”
9
   

 

“Acquisition of a right through custom” at English common law required use since “‘time 

immemorial, without interruption, and as a right,’” and that the use be “‘certain as to the place, 

and as to the persons; and it must be certain and reasonable as to the subject matter or rights 

created.’”
10

   

While the court in State ex rel. Haman v. Fox did recognize that the English common law 

doctrine of community custom applied in Idaho
11

, not all states do so.  Indeed, until the 1970s, 

“the law of custom was a dead letter in the United States,” with few cases even applying the 
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doctrine, much less recognizing it as valid.
12

  Nonetheless, the common law doctrine of 

community custom may help establish public rights to land use when other areas of property law, 

such as adverse possession or a prescription theory, are insufficient.  For example, in State ex rel. 

Thornton, Oregon’s prescriptive rights did not allow the “general public” to acquire the right to 

use a privately owned beach, but community custom did.
13

  The court held that the public had in 

fact acquired these rights via customary usage.
14

  Similarly, in Haman, the appellant argued that 

Idaho’s prescriptive property rights laws were insufficient and common law custom could thus 

establish the rights of the general public to recreational use of certain private property.
15

 

Even so, common law community custom is limited in its application and does not 

provide an adequate system for the management of joke rights.  The wording of the doctrine as 

presented in Haman even makes particular mention that the use must be “certain as to the 

place,”
16

 implying that the doctrine was intended for land-based property or use rights.  Proving 

use since “time immemorial” also presents particular difficulty in the case of jokes, or, indeed, in 

the case of most intangible and non-land-based interests.   

Say, for example, a particular comedian invents a catchphrase that eventually enters 

common parlance.  Furthermore, movies and other comedians begin using the phrase shortly 

after the inventor.  The inventor has not used the phrase since “time immemorial,” but neither 

has the general public, the movies, or the other comedians.  Who, then, owns the rights to this 

phrase?  This is clearly a problem more suited to the realm of copyright or intellectual property 

law.   
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 4 

 

The regulation of jokes as property is better left to the laws of intellectual property rather 

than community custom.  As previously mentioned, legal regulation of joke property rights under 

a community custom theory would be difficult, if not impossible.  Intangibles like jokes fall 

outside of adverse possession and the scope of community custom at common law.   

As previously mentioned, the maximum “nonlegal ramifications” of stealing another 

comedian’s jokes under the practices described by Herman would be “at most, a blacklisting 

from work” in one’s area.
17

  Were intellectual property to manage joke rights, legal penalties 

would likely be more severe and more enforceable.   

 Tangible interests such as land and whales, on the other hand, are more easily managed 

by community custom.  For example, in the aforementioned Ghen case, the whales themselves 

were not only tangible items, but also items of a rather substantial size and value.  Discerning 

one’s property right in a whale that one killed under the customs in Ghen would not be nearly as 

complex as determining who has taken one’s jokes, the extent of use, and whether one gave 

permission for such uses.  One would simply wait for the whale, marked with one’s lance or 

harpoon, to surface or emerge on a beach and wait for a finder’s report.  The “marking” 

capability of the killing device made the system particularly effective: there would be no 

question as to who killed a whale in the first place as long as the killer’s specially-marked 

harpoon or lance (another tangible item) could be found in the whale.   

Additionally, other cases of whale property rights mentioned in Ghen rely not only on 

community custom, but also on doctrines of actual possession or appropriation,
18

 lending 

strength to the practices.  Such doctrines tend to apply only to physical interests and not 
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intangibles.  Tangible interests are, again, thus more easily managed by customary practices such 

as those described in Ghen. 

 Furthermore, whaling as a profession was limited, and “few persons engage[d] in it.”
19

  

The community customs regarding possession of whales were thus necessarily limited.  In Swift 

v. Gifford, another whaling case mentioned in Ghen, the court noted that “whale fishery is the 

only branch of industry of any importance in which [the rule in this case] is likely to be much 

used[.]”
20

  The court in Ghen as well stated that the application of “the usage provided in this 

case...must necessarily be extremely limited, and can affect but a few persons.”
21

 

Jokes, like many other intangible interests, unfortunately cannot be “harpooned.”  When 

possession or even use cannot be clearly shown and a large amount of information is required to 

determine use or possession, property customs are difficult to enforce.  The honesty question also 

comes into play: the only indication of possession, use, or violation is one’s word.  Additionally, 

comedy “as a profession,” has an extensive reach and many comedians travel the whole country.  

Unlike whaling, comedians are not limited to working in a small number of designated areas or 

communities, and in this day and age their material may even be spread globally through the 

Internet.  The impossibility of “marking” one’s own material thus means that comedians’ joke 

management practices clearly exceed the scope of community custom doctrine, both legally and 

practically.   
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