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Prosecutorial Discretion: A Modern Hamiltonian Conundrum 

 

Introduction 

In the years immediately preceding the birth of the United States of America the 

Founding Fathers struggled to reconcile their competing views on the proper form of the 

Nation’s new government. One Founder in particular, Alexander Hamilton, worried about the 

balance of power between the three branches of government contemplated by the proposed 

Constitution; specifically Hamilton was concerned with the potential for one branch to use its 

power to dominate another branch.
1
 Recent years have seen Hamilton’s fear recognized in at 

least one respect: the government’s discretion in the prosecution of criminal cases. 

 The prosecutor is normally the most powerful entity in the criminal justice system 

because of his ability to decide whom to prosecute and what crimes to charge, coupled with his 

influence on the sentencing of the guilty.
2
 Yet “with great power comes great responsibility,”

3
—

the prosecutor is constrained in his utilization of such broad discretion by the unique ethical 

obligation to “seek justice.”
4
 Or more precisely, the prosecutor is theoretically constrained by 

this ethical imperative: reliance on ethical guidelines alone is insufficient to ensure that 

prosecutors properly perform their role in a democratic system predicated on the separation of 

powers between co-equal branches of government. This article briefly explores the contours of 

the prosecutor’s duty to seek justice, and analyzes three problems with the current regime of 
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reliance on ethical guidelines as a mechanism for cabining prosecutorial discretion. Finally, the 

article ends by suggesting some possible solutions to these problems. 

I. The Duty to Seek Justice 

The criminal prosecutor’s duty to seek justice stems from his unique role as the 

representative of the government, and thus of society as a whole, rather than of a single 

individual.
5
 The prosecutor, like all other attorneys, seeks to advance his client’s interests to the 

best of his ability. However, because the prosecutor’s client is the government, the interest that 

the prosecutor seeks to advance is that justice is done: the prosecutor is not simply seeking to 

win his case against the accused, but is concerned with the broader concept of justice within the 

systemic framework of democracy.
6
 

Because the prosecutor is concerned with the government’s broad interest in systemic 

justice, when deciding how to proceed with a case he must consider both the potential resource 

inequality between the government and the defendant as well as the prosecutorial role in 

reinforcing public confidence in the judicial system and in democratic governance as a whole.
7
 

To this end, the Model Rules of Professional Conduct and other ethics rules place a number of 

limitations on prosecutors that are not placed on criminal defense attorneys or other attorneys. 

The Model Rules address resource inequality by requiring a prosecutor to refrain from 

prosecuting a charge that he knows is not supported by probable cause, despite a strong 

likelihood of obtaining a conviction.
8
 Further, both the Model Rules

9
 and the Supreme Court

10
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recognize the prosecutor’s role as an agent for democratic legitimacy and governmental 

transparency by requiring the prosecutor, but pointedly not the defense attorney, to disclose all 

evidence or information that tends to negate the guilt of the accused. 

These ethical guidelines recognize that the prosecutor is required to operate at the nexus 

of the three branches of government: as a member of the executive branch the prosecutor is 

concerned with enforcing the laws as they exist; however, criminal convictions necessarily entail 

the involvement of other governmental organizations such as prisons or rehabilitation facilities, 

and the cost of utilizing these organizations implicates the legislature.
11

  Further, given the 

prosecutor’s considerable resources, at least in relation to individual defendants, the prosecutor 

has the ability to significantly affect how judges see particular cases, and thus, indirectly, how 

the judiciary operates. The ethical guidelines also recognize that when a prosecutor focuses on 

winning individual cases rather than on the broader interests of justice there is a greater risk that 

an innocent person may be convicted; because the risk that an innocent individual may be 

convicted has been more carefully guarded against than the risk that a guilty individual may be 

set free, the ethical rules properly place the limitations on prosecutors.
12

 

II. The Failure of the Ethical Guidelines Regime 

 The prosecutor’s duty to seek justice stems from the many important roles the prosecutor 

plays in a democratic system predicated upon the separation of powers between co-equal 

branches of government. However, given the importance of the prosecutor’s responsibilities, the 

broad discretion afforded the prosecutor in carrying out his duties should be constrained by more 
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than broadly couched ethical guidelines for three reasons. First, the ethical guidelines do not 

address the externalities of prosecutorial discretion. Second, ethical guidelines do not effectively 

address the resource imbalance between the government and most criminal defendants. Third, 

ethical guidelines do not address the fundamental institutional incapacity of the prosecutor’s 

office to ensure that the prosecutor is truly seeking justice.  These problems will be addressed 

below. 

A. The Problem of Externalities 

 The prosecutor operates at the interstices of the three branches of government; as such his 

actions often impact more than just the accuser and the accused. Yet the current ethical 

guidelines do nothing to impose upon the prosecutor the costs, or externalities, his actions may 

have on third parties, including the other branches of government. Because criminal prosecutions 

are undertaken at the behest of society as a whole, the decision to prosecute constitutes an 

important process of naming and conferring disesteem upon a particular defendant.
13

 However, if 

the defendant is a member of a minority, disesteem is conferred on both the defendant and the 

minority group.
14

 It is easy to see how disesteem for a minority group could impose costs on the 

members of that minority group, whether through discrimination within the community or 

through increases in racial profiling by police and prosecutors alike. The current ethical rules, by 

focusing primarily on single-case analysis, do little to encourage prosecutors to consider 

potential externalities such as group-wide disesteem and thus do not adequately ensure that the 

broader societal interest in justice is protected.
15
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 Further, ethical guidelines do not require the prosecutor to consider the costs his actions 

impose on the other branches of government. One such externality is the availability of prison 

space for convicted criminals. In most jurisdictions prosecutions proceed at the county level, 

with county funds, while prisons are operated at the state level, with state funds; as a result the 

prosecutor is not required to consider the availability of prison space when deciding whether to 

prosecute.
16

 This externality has the potential to affect both the legislature and the judiciary. 

Because the prosecutor can prosecute as many criminals as he wishes without regard for prison 

space, he could essentially force the legislature to maintain the level of spending necessary to 

accommodate any amount of defendants the prosecutor manages to convict.
17

 The legislature, in 

turn, could pass this cost on to the judiciary by refusing to spend the requisite amount on prison 

accommodations, thus requiring the judiciary to resolve any prison capacity issues.
18

 The fact 

that none of these costs are borne by the prosecutor when deciding whether to prosecute a case 

represents an untenable expansion of executive power in the area of criminal justice. And yet the 

current ethical guidelines do little to incentivize the prosecutor to take active steps to minimize 

the costs of punishment or to become an active participant in crime prevention programs.
19

 More 

is needed to ensure that the prosecutor bears the full costs of his decisions. 

B. The Problem of Resource Inequality 

 Further, ethical guidelines do not adequately address the problem of resource inequality 

between the prosecutor and the defendant. The prosecutor represents the interests of the 

government, and thus society as a whole; as such the prosecutor has the resources of society as a 
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whole. However, the expansive nature of the prosecutor’s resources mirrors the equally 

expansive nature of the interests of society that the prosecutor is charged with protecting. The 

accused, as a member of society, shares in the interests of society, and thus the prosecutor is 

tasked with using some of his resources to ensure that the interests of the accused as a member of 

society are protected;
20

 this task includes correcting resource inequalities.  

However, ethical guidelines are not sufficient to correct this resource imbalance 

considering the multi-faceted nature of the resources available to the prosecutor and the fact that 

ethical guidelines are rarely enforced. One unique prosecutorial resource is the ability of the 

prosecutor to use cooperation agreements, in which the prosecutor offers leniency in exchange 

for information from the accused.
21

 Ethical guidelines do not prohibit this practice despite the 

fact that cooperation agreements seem to contradict the prosecutor’s duty to seek justice by 

allowing him to reduce the charge against an otherwise guilty defendant or to unduly threaten a 

possibly innocent defendant.
22

 In any event, even the ethical guidelines that do exist are rarely 

enforced by bar discipline processes, and Brady violations usually result in the reversal of a 

conviction rather than discipline.
23

 This combination of unique prosecutorial resources and 

systematic non-enforcement of ethical guidelines demonstrates that a more potent mechanism is 

needed to correct the resource inequalities between prosecutor and defendant. 

C. The Problem of Institutional Incapacity 

 A final problem stems from the fact that the ethical guideline regime requires the 

prosecutor to police himself. Prosecutors are lawyers, and lawyers can be conceptualized in one 
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of two ways: the lawyer as prophet, or the lawyer as bureaucrat.
24

 The prophetic lawyer is an 

impassioned advocate, willing to make great sacrifices to advance his client’s cause; the 

bureaucratic lawyer takes a more scientific view of the law, seeking to manipulate it in order to 

legitimize existing power structures.
25

 The prosecutor’s unique duty to seek justice is at odds 

with both of these conceptualizations. 

 The prophetic prosecutor cannot properly perform his duties because the duty to seek 

justice occasionally requires the prosecutor to step out of his adversarial role.
26

 The prophetic 

prosecutor, as an unyielding advocate for the interests of his client, is apt to focus too intently on 

individual cases and is predisposed to be unlawful should the needs of the particular case 

require.
27

 This predisposition is at odds with the self-policing and the broader conceptualization 

of the interests implicated in individual cases that are required under the ethical guidelines 

regime. On the other hand, the bureaucratic prosecutor is no better situated to seek justice than 

the prophetic prosecutor because the bureaucratic prosecutor’s concern for the legitimation of 

existing power hierarchies contradicts the principle of equality before the law.
28

 Prosecutors, as 

elected officials, are perhaps predisposed to be bureaucratically minded: they are more likely to 

be concerned with the outcome of the next election than with ensuring that true equality before 

the law exists. This predisposition is also at odds with the requirements of the ethical guidelines 
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regime because an election-oriented official is unlikely to seek justice where the requirements of 

justice are at odds with his chances of re-election. 

III. Possible Solutions 

 It is not the purpose of this article to devise a practicable replacement for the ethical 

guidelines regime; however, considered together, the above problems suggest one aspect that 

must be included in any proposed solution: the prosecutor’s discretion when seeking justice must 

be policed from the outside rather than from within. Indeed, the problem of externalities would 

vanish if the legislature would pass laws aimed at requiring prosecutors to recognize and 

internalize more of the costs of prosecution and conviction. Additionally, the problem of 

resource inequality could be better addressed with the creation of an independent monitoring 

entity, whose task would be to review the use of cooperation agreements and to ensure that 

violations of the existing ethical guidelines are enforced. The problem of institutional incapacity 

is more an illustration of the necessity for external policing than it is a separate problem; 

however, recognition that the very nature of the prosecutor predisposes him to attempt to thwart 

any regime based solely on ethical guidelines is crucial to the implementation of an effective 

solution. 

 Alexander Hamilton worried that one branch of government would come to dominate the 

others. The current state of prosecutorial discretion represents the realization of just such a fear: 

the ethical guidelines regime has proven itself unable to cabin the discretion that prosecutors 

have when seeking justice, resulting in an overbearing executive branch that imposes costs on 

both the legislature and the judiciary, as well as on individual citizens. Hamilton’s fears were not 

baseless, but it is not too late for a solution to restore the balance of power contemplated by the 

Founding Fathers. 


