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READ ALL INSTRUCTIONS. 

FAILURE TO FOLLOW ALL DIRECTIONS WILL LEAD 

TO YOUR SUBMISSION BEING THROWN AWAY. 
 

A. SUBMITTING THE ESSAY 
 

• DEADLINE: Your essay must be postmarked or submitted in person by 5:00 p.m., 

Wednesday, May 30, 2012.  You may hand-deliver or mail your essay to the offices 

of the TEXAS LAW REVIEW (Townes Hall, 4.138).  Late papers will not be accepted.  If 

you choose to mail in your essay, please mail to: 
 

TEXAS LAW REVIEW 

Write-On Competition 

The University of Texas School of Law 

727 East Dean Keeton Street 

Austin, Texas 78705 
 

• COPIES: Submit three copies of your essay to the TEXAS LAW REVIEW.  Submit one 

additional for each of the other journals in which you are interested.  All essays 

submitted will be considered by the TEXAS LAW REVIEW.  
 

• IDENTIFICATION: Put (1) your University of Texas EID and (2) the year of law 

school that you just completed (first year or second year) on a separate page 

stapled to the front of each copy of the essay that you submit.  Do not put your 

name anywhere other than on the forms that follow these instructions.  
 

• PREFERENCE SHEET: Turn in your preference sheet with your essay.  Do not 

include the TEXAS LAW REVIEW on your preference sheet.  The TEXAS LAW REVIEW 

will extend an offer of membership to any candidate who is chosen through its 

selection process.  Accordingly, a candidate might receive an offer from the TEXAS 

LAW REVIEW and from other journals. 
 

• GPA RELEASE & CONTACT FORMS:  Turn in your TEXAS LAW REVIEW GPA 

Release Form and Contact Form with your essay.  This form is the only link between 

your essay and you.  Therefore, it is important that your information is accurate and 

legible.  If you turn in your essay in person, we will have separate boxes for essays 

and GPA Release Forms.  If you mail in your essay, your GPA Release Form will be 

separated from your essay as soon as we open the envelope.  Do not include your 

name or any other personal information anywhere else inside the envelope or on 

your essay.  Please note that certain other journals request GPA information as well.  

They have provided release forms, which are included in the front matter of this 

packet.  If you desire to apply to other journals, you need to fill out the GPA release 

form/s as well. 
 

• EMERGENCIES: In the event of truly extraordinary circumstances, write-on 

candidates may call Ralph Mayrell (617-417-5102) to negotiate possible extensions. 

 

B. HONOR CODE 
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• The Write-On Competition is conducted pursuant to the Honor Code.  A student may 

be disqualified by a journal or expelled from the Law School (yes, it has happened 

before) for violating a rule of the Write-On Competition.  Each journal may 

determine independently whether a candidate has violated a rule of the Write-On 

Competition. 
 

• THE ESSAY THAT YOU SUBMIT MUST BE THE PRODUCT OF YOUR 

EFFORTS ALONE.  It is a violation of the Honor Code to solicit or use advice on 

how to write your essay.  This includes help with structure, style, argument, or 

proofreading.  It also includes reading essays from previous years, except for the 

sample answers provided on the TEXAS LAW REVIEW write-on web page.  Under no 

circumstances may you discuss the contents of this packet with other students 

participating in the Write-On Competition.  
 

• EXCEPT FOR CONSULTING THE CONSTITUTION OF THE UNITED 

STATES OF AMERICA, NO ONE MAY CONDUCT ANY OUTSIDE 

RESEARCH.  Your essay should be based on the packet materials. You may 

make passing reference to history, current events, or other information not included 

in the packet.  You may rely on basic legal knowledge acquired during the first year 

of law school to support your argument.  However, your essay should focus on the 

packet sources.  Treat the packet as a self-contained “universe of discourse.” 
 

• You may consult dictionaries (including legal dictionaries), thesauri, and style 

manuals, as well as their electronic equivalents, such as a word processor’s spell-

checker.  You may also consult, and cite, THE U.S. CONSTITUTION. 
 

• If the packet mentions a case or source that is not included as a primary source 

within the packet, you may discuss it in your essay, but you may not investigate the 

actual source unless that actual source is THE U.S. CONSTITUTION.  If you cite a 

source that appears within another source, make clear in which packet source it 

appears. 

 

C. CITATION 
 

• REQUIRED FORM: When citing an authority, refer to the author’s full name as 

given, title, packet page number, and column in which the material you are citing 

appears.  These citation forms are simple, and are intended to be so. Attempts at a 

more complicated or “correct” citation form will not be rewarded. Your ability to 

follow these citation instructions will be one basis for evaluating your essay. Use of 

the following citation forms is mandatory. 
 

• PLACEMENT: You must cite authorities with footnotes. Do not place citations 

within the body of your essay. Footnotes should be formatted in 12 point font. 

 

• Id.: You may—but are not expected or required to—use “id.” if you repeat the same 

citation. Be careful in your use of id., as incorrect usage will hurt your essay score. 

 

• SAMPLE CITATION FORMATS: 
 

o Cases: Bush v. Gore, at 2, col. 1. 
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� Note: If, and only if, the case being cited appears in two different 

courts, provide the court name unabbreviated following the case name.  

For example:  Bush v. Gore, Supreme Court of the United States, at 2, 

col. 1. 

o Concurring/Dissenting Opinions: Johnson v. Myers (Scalia, dissenting), 

at 2, col. 2. 

o Statutes and Rules: 17 U.S.C. § 1221, at 7, col. 1–2.   

� Note: For statutes or rules not in the United States Code, do not 

abbreviate the name of the code, and provide all given subdivisions.  

For example: Tamil Nadu Civil Code, Part X, art. 17, § 51, at 62, col. 1. 

o Constitution: U.S. Const. art. I, § 8.  or  U.S. Const. amend. XIV § 1. 

o Periodicals: Alex Kozinski, In Praise of Moot Court—Not!, at 23, col. 1. 

� Note: Do not provide titles for authors, like judge, justice, or doctor. 

o Dictionary: Black’s Law Dictionary, legal formalism, at 69, col. 1. 

o Restatements: Restatement (Second) of Property § 39, at 75, col. 1–2. 

� Note: This sample shows how to cite a span of two columns on the 

same page. 

o Federalist Papers: Federalist No. 38, at 83, col. 1. 

o Book: Richard A. Posner, How Judges Think, at 56, col. 2–57, col. 1. 

� Note: This sample shows how to cite a span of two pages. 

o Television Shows and Movies: Animaniacs, at 56, col. 1. 

o Song: Cyndi Lauper, Girls Just Wanna Have Fun, at 73, col. 2. 

o Quotation: Richard A. Posner, at 95, col. 1. 

o Other: [Author’s Name], [Title], at 101, col. 2.  

 

• AUTHORS: If an article has more than one author, cite them all: Carl Bernstein & 

Robert U. Woodward, FBI Finds Nixon Aides Sabotaged Democrats, at 14, col. 2.  

Hubert Huey Duck, Deuteronomy Dewey Duck & Louis Louie Duck, Do Not Try 

Swimming in Pennies: Copper and Zinc Are Not Liquid at Room Temperature and 

Coinage Is Quite Filthy, at 25 col. 1.  Provide authors in the order presented in the 

title, not alphabetically. 

 

• TITLES: If a title of an article is long and you wish to shorten it, feel free to do so. 

Do not cite the full title and use “[hereinafter]”—simply shorten the title as you wish 

in your first citation of the source and in all subsequent citations. You must remain 

consistent in your use of the shortened title. Likewise, reasonable abbreviations of 
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individual words in titles and case names are perfectly fine—but, again, be 

consistent. 
 

 

D. AESTHETICS 
 

• LENGTH: Your essay must not exceed eight (8) double-spaced pages.  Shorter 

essays are perfectly acceptable. 
 

• FONT: 12-point, Times New Roman font is required. 
 

• PAPER: The copies of your essay must be submitted on white, 8½” × 11” paper.   
 

• MARGINS: Use one-inch margins on all sides.  Page numbers should be 

centered at the bottom of each page and can fall within the bottom one-inch 

margin. 

 

E. APPROACHING THE ESSAY  
 

• THERE IS NO “QUESTION PRESENTED.”  THERE ARE NO “RIGHT” 

ANSWERS.    
 

• The packet consists of a diverse collection of materials.  We do not expect or 

encourage you to use all, or even most, of the materials in the packet.  Attempts by 

previous candidates to incorporate the entire packet into the essay have been, on the 

whole, unsuccessful. Many of the best essays in previous write-ons have been 

narrowly focused, concentrating on only a few sources.  If you have a strong 

argument about a single source, feel free to use only that source. 
 

• These materials are intended to provoke critical thought; therefore, you should not 

simply summarize the cases.  Your essay should reflect command of the materials 

you use, as well as very careful reasoning in the development of a thesis and 

supporting arguments.  To repeat, there are no “right” answers!  The packet is 

designed to encourage candidates to shape creative legal arguments. 
 

• There is no significance to the order of the materials in the packet.  
 

• Edit your essay.  Organization and clarity of thought are crucial to a successful 

essay, as are good grammar and style. 
 

• Do not feel hesitant about criticizing court decisions or other materials if you believe 

the analysis is flawed.  Remember that some of the court decisions and statutes in 

the packet may no longer be good law, and some of the other materials may not have 

many adherents today. 
 

• The materials in the packet have been heavily edited.  Most footnotes and case 

citations have been omitted without indication. Dissenting and concurring opinions 

have often been omitted without indication, as have portions of some opinions.  You 

may not investigate or refer to omitted portions of these sources.  We realize that the 

universe of materials that may be accessed is closed, so do not worry that there may 

be other materials that inform your argument.  Make sound, creative, interesting 

legal arguments using the sources, and you will be fine. 
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• Do not be intimidated by the length of the packet (or these instructions)!  

We include a variety of materials in the packet so that you can write on a wide 

variety of issues.  Do not feel compelled to read everything in the packet.    

 

F. NOTES ON THE TEXAS LAW REVIEW 

 

• The Write-On Competition is a mandatory part of the membership selection process 

for the TEXAS LAW REVIEW.  The TEXAS LAW REVIEW will extend ten offers of 

membership based solely on the strength of essay submissions.  For the remaining 

candidates, the quality of the essay is often the deciding factor. 

 

• Grading of the essays is completely anonymous; no grader will know your name or 

your grades.  Further, all essays are graded by three independent graders, with the 

aim of reducing grading disparities.  Essay scores and grades are tracked using an 

anonymous identification system until membership offerees are selected.  Then, and 

only then, will identification numbers be matched up with names.  TEXAS LAW 

REVIEW will only consider applicants that, as of the end of the Spring 2012 semester, 

have earned enough credit hours to be classified under the 2011–2012 UT Law 

School Catalog as “second-year” students or higher. 

 

• Approximately fifty applicants will be offered membership on TEXAS LAW REVIEW.  

We will try to notify new members early in the second week of July.  Those 

candidates who accept an offer of membership on the TEXAS LAW REVIEW will be 

required to attend a two-day orientation/training session on September 1st and 2nd, 

to attend a cite-checking session on a Saturday or Sunday in early September, and 

to fulfill all other obligations of membership. 

 

G.  FINAL REMARKS 
 

• You may also download the packet at http://www.texaslrev.com/about/membership. 

 
 

Good luck and  

have a wonderful summer! 
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Submission Checklist  

REMEMBER THAT FAILURE TO FOLLOW ALL 

INSTRUCTIONS AND INCLUDE ALL NECESSARY 

COMPONENTS WILL LEAD TO YOUR 

SUBMISSION BEING THROWN AWAY. 

 

□ Journal Preference Sheet 

□ TLR GPA Release Form 

□ TLR Contact Sheet 

□ THREE Copies of Your Essay for TLR 

□ One Additional Copy for Each of Up to Four Other 

Journals You Select on the Preference Sheet 

 □ UTEID and Year of Law School Just  

  Completed on Cover Page of EACH Copy of Your  

  Essay 

□ If Required for Another Journal, Their Application 

 Form, GPA Release, or Essay 

□ Post-Marked or Turned in at TLR Office  

 by Wednesday, May 30, 2012.  
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Journal Preference Sheet 
 

Please place an “X” next to the journals that you would like to consider your 

application.   You may select up to four journals, not including the TEXAS LAW 

REVIEW.  Information about all twelve of the UT journals is available on 

TexasLRev.com.  Please keep in mind the following: 

 

• ALL entries will be considered for membership by the TEXAS LAW 

REVIEW, regardless of the preferences below.   

 

• Though each of the journals below specializes in a specific area of the law, 

you need not have specialized knowledge in the subject area, nor be planning 

a career in a given area, to participate. 

 

• You must return this sheet with your essay if you wish to be considered for 

any journal other than TEXAS LAW REVIEW. 

 

• You must submit an extra copy of your essay for each journal that you 

select below.  For example, if you select two journals below, you should 

include five copies of your essay with your application—three copies for the 

TEXAS LAW REVIEW and one copy for each of the other two journals. 

 

The TEXAS LAW REVIEW cannot begin extending offers for membership until all first-

year grades have been returned. Other journals will have a two-day period following 

the extension of TEXAS LAW REVIEW offers during which they may extend but not 

accept offers.  This lets you consider all of your options before accepting. 

Journal 
Consider My 

Application 

AMERICAN JOURNAL OF CRIMINAL LAW 
 
 

TEXAS ENVIRONMENTAL LAW JOURNAL 
 
 

THE REVIEW OF LITIGATION 
 
 

TEXAS HISPANIC JOURNAL OF LAW AND POLICY 
 
 

TEXAS INTELLECTUAL PROPERTY LAW JOURNAL 
 
 

TEXAS INTERNATIONAL LAW JOURNAL 
 
 

TEXAS JOURNAL ON CIVIL LIBERTIES AND CIVIL RIGHTS  

TEXAS JOURNAL OF OIL, GAS, AND ENERGY LAW 
 
 

TEXAS JOURNAL OF WOMEN AND THE LAW 
 
 

TEXAS REVIEW OF ENTERTAINMENT AND SPORTS LAW 
 
 

TEXAS REVIEW OF LAW AND POLITICS  
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TEXAS LAW REVIEW  
 

GPA Release Form 
 

 

 

Last Name First Name MI UT EID            1L Section  
 

 

Address City State  Phone number 

 

 

I authorize The University of Texas School of Law to release my overall GPA 

to the TEXAS LAW REVIEW. 

 

I understand that unless I specify otherwise, this information may be kept as 

a permanent record on file with the TEXAS LAW REVIEW. 

 

 

 

     

Signature   Date 
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TEXAS LAW REVIEW  
 

Contact Sheet 
 

So that TEXAS LAW REVIEW is able to timely contact students selected for 

membership, please provide us as much contact information as you can.  If available, 

please provide: (1) a phone number where you can be reached from July 1–11, (2) a 

phone number where you can be reached from July 12–20, (3) your cell phone 

number, (4) your permanent (e.g., parents’ home) phone number, and (5) your email 

address.  It is essential that you provide TEXAS LAW REVIEW with as many 

alternative numbers as possible so that we can promptly extend offers of 

membership. Also, by filling out and submitting this sheet, you give TLR permission 

to share this information with the other journals. Finally, if you are a transfer, 

indicate this by writing “transfer” above the request for “IL Section” 

 

 

Last Name                 First Name    MI         

 

 

1L Section (if you are rising 2L)   Total credit hours earned 

upon completing the Spring 

2012 semester 

 

Phone Numbers 

 

(1)____________________________(July 1–11)    (2)______________________(July 12–20) 

 

(3)_________________________________(Cell)    (4)_____________________(Permanent)  

 

Email Address 

 

(5)_____________________________________________________________________(email) 

 

Mailing Addresses 

Summer Address: 

 

  

 

Austin Address: 

(for Fall 2012) 

 

  

 

I return to Austin on: 
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AMERICAN JOURNAL OF CRIMINAL LAW  

 

GPA Release Form 

 
 

I, __________________________________________, hereby authorize the 

University of Texas School of Law to release my cumulative law school grade 

point average to the AMERICAN JOURNAL OF CRIMINAL LAW for consideration 

in the Spring Write-On Competition.    

 

Signed, 

 

 

__________________________________  _________________________________ 

(Signature) (Date) 

 

 

__________________________________ 

(Print Name) 

 

 

__________________________________ 

(UT EID) 
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AMERICAN JOURNAL OF CRIMINAL LAW  

 

Optional Statement of Interest 
 

If you are applying to the AMERICAN JOURNAL OF CRIMINAL LAW, please 

consider writing a statement of interest. In no more than one page, please 

state:  

 

Your experience or interest in the area of criminal law, including activities in 

and outside of law school.   

 

The statement of interest must be anonymous—do not include personal 

details in the text— and it must be attached to the front of the essay 

that you submit (immediately following the prescribed cover sheet). 

 

Should you choose not to submit a statement of interest, it will not have any 

negative consequences.   

 

The statement of interest should be titled: “AMERICAN JOURNAL OF CRIMINAL 

LAW.” 
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THE REVIEW OF LITIGATION  
 

GPA Release Form 

 
 

I, __________________________________________, hereby authorize the 

University of Texas School of Law to release my cumulative law school grade 

point average to THE REVIEW OF LITIGATION for consideration in the Spring 

Write-On Competition.    

 

Signed, 

 

 

__________________________________  _________________________________ 

(Signature) (Date) 

 

 

__________________________________ 

(Print Name) 

 

 

__________________________________ 

(UT EID) 
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TEXAS ENVIRONMENTAL LAW JOURNAL  
 

Application GPA Release Form 
 

 

 

________________________________________________________________________ 
Last Name     First Name    MI          UT EID 

 

 

 

 

Year Completed (circle one): 1L / 2L / Transfer 

 

 

 

_____________________________________________________________________________ 

Address     City    State   Phone 

number 

 

 

I authorize The University of Texas School of Law to release my overall GPA 

to the TEXAS ENVIRONMENTAL LAW JOURNAL. 

 

I understand that unless I specify otherwise, this information may be kept as 

a permanent record on file with the TEXAS ENVIRONMENTAL LAW JOURNAL. 

 

 

________________________________________________________________________ 

SIGNATURE        DATE  
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TEXAS INTELLECTUAL PROPERTY LAW JOURNAL  
 

Application Statement of Interest 
 

If you are applying to the TEXAS INTELLECTUAL PROPERTY LAW JOURNAL, 

please write a statement of interest. In no more than one page, please state  

 

(1) your experience or interest in the area of intellectual property, 

including activities in and outside of law school, and  

(2) your relevant experience or special skills that would be of particular 

interest to TIPLJ (i.e. with event planning, fund raising, publishing, 

editing, writing, computers, etc.).  

 

The statement of interest must be anonymous—do not include personal 

details in the text— and it must be attached to the front of the essay 

that you submit (immediately following the prescribed cover sheet). 

 

The statement of interest should be titled: “TEXAS INTELLECTUAL PROPERTY 

LAW JOURNAL Statement of Interest.” 
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TEXAS INTERNATIONAL LAW JOURNAL  
 

GPA Release & Application Form 
 

In evaluating prospective members, the TEXAS INTERNATIONAL LAW JOURNAL 

considers an applicant’s writing ability, language proficiency, and GPA.  Please print 

the following information: 

GPA Release 

  

Last Name First Name MI UT EID                1L Section 
 

 

Address City State Phone number 

 

I authorize The University of Texas School of Law to release my overall GPA to the 

TEXAS INTERNATIONAL LAW JOURNAL.  I understand that unless I specify otherwise, 

this information may be kept as a permanent record on file with the TEXAS 

INTERNATIONAL LAW JOURNAL. 

 

     

Signature   Date 

 

Language Ability 

 

As an international law journal, we are interested in your foreign language skills.  

Please list any foreign language(s) that you know, and circle the number that most 

closely corresponds to your level of proficiency.  If you have experience in more than 

three languages, please list those languages and your skill level in each as well. 

1=Fluent (able to speak and read at a sophisticated, scholarly level) 

2=Conversational (able to speak and read at a moderate level with a general vocabulary) 

3=Basic (have rudimentary speaking and/or reading skills) 

  1 2 3 

 Language 1  Level of ability 

  1 2 3 

 Language 2  Level of ability 

  1 2 3 

 Language 3  Level of ability 

Contact Information 

 

____________________________(cell phone)      ________________________(permanent)  

 

____________________________(email) 
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TEXAS JOURNAL ON CIVIL LIBERTIES & CIVIL RIGHTS 
 

Application & GPA Release Form 
 

______________________________________________________________________________ 

Last Name     First Name    MI  UT EID 

 

Year Completed (circle one): 1L / 2L / Transfer 

 

_____________________________________________________________________________ 

Address     City    State   Phone 

number 

 

I authorize The University of Texas School of Law to release my overall GPA to the 

TEXAS JOURNAL ON CIVIL LIBERTIES & CIVIL RIGHTS. 

 

 

I understand that unless I specify otherwise, this information may be kept as a 

permanent record on file with the TEXAS JOURNAL ON CIVIL LIBERTIES & CIVIL 

RIGHTS. 

 

______________________________________________________________________________ 

Signature    Date 
 

Optional Statement of Interest 

If you are applying to the TEXAS JOURNAL ON CIVIL LIBERTIES & CIVIL RIGHTS, 

please consider writing a statement of interest. In no more than one page, please 

state: Your experience or interest in the area of civil liberties and civil rights, 

including activities in and outside of law school.   

 

The statement of interest must be anonymous—do not include personal details in 

the text—and it must be attached to the front of the essay that you submit 

(immediately following the prescribed cover sheet). 

 

Should you choose not to submit a statement of interest, it will not have any 

negative consequences.  

 

Please title the statement of interest: TEXAS JOURNAL ON CIVIL LIBERTIES & CIVIL 

RIGHTS. 

  



— xxvii — 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
This page is intentionally left blank. 

  



— xxviii — 

THE TEXAS JOURNAL OF OIL, GAS, AND ENERGY LAW  
 

GPA Release Form 

 
 

I, __________________________________________, hereby authorize The 

University of Texas School of Law to release my cumulative law school grade 

point average to THE TEXAS JOURNAL OF OIL, GAS, AND ENERGY LAW for 

consideration in the Spring Write-On Competition.    

 

Signed, 

 

 

__________________________________  _________________________________ 

(Signature) (Date) 

 

 

__________________________________ 

(Print Name) 

 

 

__________________________________ 

(UT EID) 

 

Optional Statement of Interest 
 

If you are applying to the TEXAS JOURNAL OF OIL, GAS, AND ENERGY LAW, you 

may write a short statement of interest. THE STATEMENT IS ENTIRELY 

OPTIONAL. In no more than one page, please state  

 

(1) your experience or interest in the area of energy law, including activities 

in and outside of law school, and  

(2) any relevant experience or special skills that would be of particular 

interest to TJOGEL  

 

The statement of interest must be anonymous—do not include personal 

details in the text— and it must be attached to the front of the essay 

that you submit (immediately following the prescribed cover sheet).  

The statement of interest will not count against your page limit for the essay. 

 

The statement of interest should be titled: “TEXAS JOURNAL OF OIL, GAS, AND 

ENERGY LAW Statement of Interest.” 
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TEXAS JOURNAL OF WOMEN AND THE LAW 
 

Application Statement of Interest 

 

 
If you are applying to the TEXAS JOURNAL OF WOMEN AND THE LAW, please 

attach a brief statement of interest explaining your interest in the journal, 

any experiences with gender studies, and other relevant experiences, such as 

volunteer work. 

 

 

The statement of interest must be anonymous—do not include personal 

details in the text—and it must be attached to the front of the essay 

that you submit (immediately following the prescribed cover sheet). 

 

 

The statement of interest should be titled: “TEXAS JOURNAL OF WOMEN AND 

THE LAW Statement of Interest.” 
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TEXAS REVIEW OF ENTERTAINMENT & SPORTS LAW 
 

Application Statement of Interest 

 

 
If you are applying to the TEXAS REVIEW OF ENTERTAINMENT & SPORTS LAW, 

please attach a brief statement of interest explaining your interest in the 

journal. 

 

 

The statement of interest must be anonymous—do not include personal 

details in the text—and it must be attached to the front of the essay 

that you submit (immediately following the prescribed cover sheet). 

 

 

The statement of interest should be titled: “TEXAS REVIEW OF ENTERTAINMENT 

& SPORTS LAW Statement of Interest.” 
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TEXAS REVIEW OF LAW & POLITICS 

Information 

The TEXAS REVIEW OF LAW & POLITICS aims to serve as a forum for the 

discussion and debate of contemporary social and political issues, federalism 

and constitutional history. TROLP is one of the highest regarded 

conservative law journals in the country, ranked second only to the HARVARD 

JOURNAL OF LAW & PUBLIC POLICY in number of citations. 

The Review also seeks to connect conservative-minded students with one 

another as well as with judges, legal practitioners, legislators, and other 

leaders with whom they share certain fundamental values. As the only 

conservative journal at Texas’ premier law school, TROLP has built an 

extensive network over the years and is proud to count U.S. Senators, 

Supreme Court Justices, and nationally recognized academics among its 

contributors and supporters.  

We welcome all who are interested to apply through (1) the TEXAS LAW 

REVIEW write-on competition, or (2) the TROLP Provisional Editor Program 

detailed below.  

Provisional Editor Program 

TROLP invites those who wish to be considered for a position on the 

Review, yet would prefer not to participate in the write-on, to apply through 

its Provisional Editor Program. Those earning a position via the Provisional 

Editor Program will be responsible for attending one additional edit session 

during the course of the semester (for a total of six). 

If you have any questions about, or would like to apply via the Provisional 

Editor Program, simply send an email to txrolp@gmail.com with the subject 

line “Provisional Editor Program” and attach a copy of your resume with 

GPA omitted by June 5. 
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Quote 

Douglas Adams 

 

I love deadlines. I like the whooshing 

sound they make as they fly by. 

 
 

Quote 

Winston Churchill 

If you have an important point to make, 

don't try to be subtle or clever. Use a pile 

driver. Hit the point once. Then come 

back and hit it again. Then hit it a third 

time—a tremendous whack. 

 
 

Tolerance Theory and the First 

Amendment the Tolerant Society: Free 

Speech and Extremist Speech in 

America (review of The Tolerant 

Society (1986) by Lee C. Bollinger) 

James L. Oakes (1987) 

 

Freedom of speech, according to Lee 

Bollinger’s The Tolerant Society, is no 

longer a simple slogan or rubric by which 

we protect speakers against governmental 

regulation. It is, or has become, in the 

United States in this century, a method of 

social interaction which benefits, within 

wide bounds, the tolerator (and perforce 

his or her society) as much as, or more 

than, it does the tolerated (whose own 

intolerance as expressed in his extremism 

may be better exposed by the tolerance of 

it than by its censorship). 

**** 

While the ‘safety valve function’ as set 

forth by Brandeis in Whitney might be 

thought to be the flip side of Bollinger’s 

tolerance theory, it proceeds basically on 

the premise that ‘repression breeds hate’ 

which ‘menaces stable government,’ or, as 

Nimmer puts it, men will be less prone to 

violence when speech is an emotional 

outlet. As Nimmer points out, however, 

there are at least two other aspects to the 

safety-valve function seen by Brandeis—

first the effect on those in power, 

permitting them to respond to grievances, 

and, second, the effect on audiences by 

enabling them to avoid behavior aimed at 

outrage and protest. But in the end 

Nimmer states that ‘the safety valve 

function is probably much too ephemeral 

and speculative for it, in itself, to justify 

speech which might otherwise be abridged 

by reason of given anti-speech interests.’  

Vicent Blasi recognizes that our basic first 

amendment theories developed in 

response to cases involving anarchists and 

socialists in the 1920s, Jehovah’s 

Witnesses in the 1940s, and communists 

in the 1950s, litigants who pressed claims 

either to engage in advocacy or to keep 

their beliefs private. Those theories 

included: 

(1) a concept of individual autonomy 

concerning personal beliefs; (2) a 

commitment to diversity in a wide range 

of affairs, summed up in the metaphor of 

a ‘marketplace of ideas’; and (3) a theory 

of political community known as ‘self-

government,’ which holds that each 

member of the polity, no matter how 

eccentric or humble, occupies a vital role 

in the governing process and thus enjoys a 

right to hear and be heard on all matters 

relevant to governance. 

But the civil rights and antiwar 

movements with new tactics to influence 

the collective consciousness presented 

issues not soluble in terms of fair play for 

the dispossessed. Large news 

organizations also became involved in 

challenging governmental and social 

orthodoxy. Thus Blasi sees ‘values 

relating to the concept of countervailing 

power in a democratic state’ as figuring in 

the disputes of today.  

**** 

Kenneth Karst, as a prelude to developing 
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his views on equality and the first 

amendment (what he calls the principle of 

equal liberty of expression), states: 

The principle of equal liberty of 

expression underlies important purposes 

of the first amendment. Three such 

purposes, not always distinct in practice, 

are commonly identified: (1) to permit 

informed choices by citizens in self-

governing democracy, (2) to aid in the 

search for truth, and (3) to permit each 

person to develop and exercise his or her 

capacities, thus promoting the sense of 

individual self-worth. As a practical 

matter, realization of these goals implies 

realization of the first amendment’s 

equality principle. 

But he admits that: 

These purposes are not exhaustive. For 

example, on another view, the first 

amendment serves chiefly as a safety 

valve, permitting peaceful reform within a 

stable system—or, as Herbert Marcuse 

would have it, preventing revolution 

through ‘repressive tolerance.’ The 

function can be seen more positively as 

one of legitimizing. Chief Justice Warren 

remarked in the context of a claim of 

equal protection: ‘Any unjustified 

discrimination in determining who may 

participate in political affairs or in the 

selection of public officials undermines 

the legitimacy of representative 

government.’ Thus the safety-valve 

purpose does expressly involve ‘tolerance’ 

even if it is ‘repressive’ in Marcuse’s 

terms. 

 

Whitney v. California 
Supreme Court of the United States 

(1927) 

 

This court has not yet fixed the standard 

by which to determine when a danger 

shall be deemed clear; how remote the 

danger may be and yet be deemed 

present; and what degree of evil shall be 

deemed sufficiently substantial to justify 

resort to abridgment of free speech and 

assembly as the means of protection. To 

reach sound conclusions on these matters, 

we must bear in mind why a state is, 

ordinarily, denied the power to prohibit 

dissemination of social, economic and 

political doctrine which a vast majority of 

its citizens believes to be false and 

fraught with evil consequence. 

Those who won our independence believed 

that the final end of the state was to make 

men free to develop their faculties, and 

that in its government the deliberative 

forces should prevail over the arbitrary. 

They valued liberty both as an end and as 

a means. They believed liberty to the 

secret of happiness and courage to be the 

secret of liberty. They believed that 

freedom to think as you will and to speak 

as you think are means indispensable to 

the discovery and spread of political truth; 

that without free speech and assembly 

discussion would be futile; that with 

them, discussion affords ordinarily 

adequate protection against the 

dissemination of noxious doctrine; that 

the greatest menace to freedom is an inert 

people; that public discussion is a political 

duty; and that this should be a 

fundamental principle of the American 

government. They recognized the risks to 

which all human institutions are subject. 

But they knew that order cannot be 

secured merely through fear of 

punishment for its infraction; that it is 

hazardous to discourage thought, hope 

and imagination; that fear breeds 

repression; that repression breeds hate; 

that hate menaces stable government; 

that the path of safety lies in the 

opportunity to discuss freely supposed 

grievances and proposed remedies; and 

that the fitting remedy for evil counsels is 

good ones. Believing in the power of 

reason as applied through public 



 

 

 

 

discussion, they eschewed silence coerced 

by law-the argument of force in its worst 

form. Recognizing the occasional 

tyrannies of governing majorities, they 

amended the Constitution so that free 

speech and assembly should be 

guaranteed. 

Fear of serious injury cannot alone justify 

suppression of free speech and assembly. 

Men feared witches and burnt women. It 

is the function of speech to free men from 

the bondage of irrational fears. To justify 

suppression of free speech there must be 

reasonable ground to fear that serious evil 

will result if free speech is practiced. 

There must be reasonable ground to 

believe that the danger apprehended is 

imminent. There must be reasonable 

ground to believe that the evil to be 

prevented is a serious one. Every 

denunciation of existing law tends in 

some measure to increase the probability 

that there will be violation of it. 

Condonation of a breach enhances the 

probability. Expressions of approval add 

to the probability. Propagation 

criminal state of mind by teaching 

syndicalism increases it. Advocacy of 

lawbreaking heightens it still further. But 

even advocacy of violation, however 

reprehensible morally, is not a 

justification for denying free speech where 

the advocacy falls short of incitement and 

there is nothing to indicate that the 

advocacy would be immediately acted on. 

The wide difference between advocacy and 

incitement, between preparation and 

attempt, between assembling and 

conspiracy, must be borne in mind. In 

order to support a finding of clear and 

present danger it must be shown either 

that immediate serious violence was to be 

expected or was advocated, or that the 

past conduct furnished reason to believe 

that such advocacy was then 

contemplated. 
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Those who won our ind

revolution were not cowards. They did not 

fear political change. They did not exalt 

order at the cost of liberty. To courageous, 

selfreliant men, with confidence in the 

power of free and fearless reasoning 

applied through the processes of popu

government, no danger flowing from 

speech can be deemed clear and present, 

unless the incidence of the evil 

apprehended is so imminent that it may 

befall before there is opportunity for full 

discussion. If there be time to expose 

through discussion the 

fallacies, to avert the evil by the processes 

of education, the remedy to be applied is 

more speech, not enforced silence. Only an 

emergency can justify repression. Such 

must be the rule if authority is to be 

reconciled with freedom. Such, i

opinion, is the command of the 

Constitution. It is therefore always open 

to Americans to challenge a law abridging 

free speech and assembly by showing that 

there was no emergency justifying it.

Babylon 5

J.M. Straczinsky

The avalanche has started, it is too late 

for the pebbles to vote. 

Letter from a Birmingham Jail

Martin Luther King, Jr. (1963)

 

My Dear Fellow Clergymen:

While confined here in the Birmingham 

city jail, I came across your recent 

statement calling my present activities 

“unwise and untimely.” Seldom do I pause 

to answer criticism of my work and ideas. 

If I sought to answer all the criticisms 

that cross my desk, my secretaries would 

have little time for anything other than 

such correspondence in the course of the 

day, and I would have no time for 

Those who won our independence by 
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fallacies, to avert the evil by the processes 

of education, the remedy to be applied is 

more speech, not enforced silence. Only an 

emergency can justify repression. Such 

must be the rule if authority is to be 

reconciled with freedom. Such, in my 

opinion, is the command of the 
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constructive work. But since I feel that 

you are men of genuine good will and that 

your criticisms are sincerely set forth, I 

want to try to answer your statement in 

what I hope will be patient and 

reasonable terms. 

 

**** 

In any nonviolent campaign there are four 

basic steps: collection of the facts to 

determine whether injustices exist; 

negotiation; self purification; and direct 

action. We have gone through all these 

steps in Birmingham. There can be no 

gainsaying the fact that racial injustice 

engulfs this community. Birmingham is 

probably the most thoroughly segregated 

city in the United States. Its ugly record 

of brutality is widely known. Negroes 

have experienced grossly unjust 

treatment in the courts. There have been 

more unsolved bombings of Negro homes 

and churches in Birmingham than in any 

other city in the nation. These are the 

hard, brutal facts of the case. On the basis 

of these conditions, Negro leaders sought 

to negotiate with the city fathers. But the 

latter consistently refused to engage in 

good faith negotiation. 

Then, last September, came the 

opportunity to talk with leaders of 

Birmingham’s economic community. In 

the course of the negotiations, certain 

promises were made by the merchants--

for example, to remove the stores’ 

humiliating racial signs. On the basis of 

these promises, the Reverend Fred 

Shuttlesworth and the leaders of the 

Alabama Christian Movement for Human 

Rights agreed to a moratorium on all 

demonstrations. As the weeks and months 

went by, we realized that we were the 

victims of a broken promise. A few signs, 

briefly removed, returned; the others 

remained. As in so many past 

experiences, our hopes had been blasted, 

and the shadow of deep disappointment 

settled upon us. We had no alternative 

except to prepare for direct action, 

whereby we would present our very bodies 

as a means of laying our case before the 

conscience of the local and the national 

community. Mindful of the difficulties 

involved, we decided to undertake a 

process of self purification. We began a 

series of workshops on nonviolence, and 

we repeatedly asked ourselves: “Are you 

able to accept blows without retaliating?” 

“Are you able to endure the ordeal of jail?” 

We decided to schedule our direct action 

program for the Easter season, realizing 

that except for Christmas, this is the 

main shopping period of the year. 

Knowing that a strong economic-

withdrawal program would be the by 

product of direct action, we felt that this 

would be the best time to bring pressure 

to bear on the merchants for the needed 

change. 

You may well ask: “Why direct action? 

Why sit ins, marches and so forth? Isn’t 

negotiation a better path?” You are quite 

right in calling for negotiation. Indeed, 

this is the very purpose of direct action. 

Nonviolent direct action seeks to create 

such a crisis and foster such a tension 

that a community which has constantly 

refused to negotiate is forced to confront 

the issue. It seeks so to dramatize the 

issue that it can no longer be ignored. My 

citing the creation of tension as part of the 

work of the nonviolent resister may sound 

rather shocking. But I must confess that I 

am not afraid of the word “tension.” I have 

earnestly opposed violent tension, but 

there is a type of constructive, nonviolent 

tension which is necessary for growth. 

Just as Socrates felt that it was necessary 

to create a tension in the mind so that 

individuals could rise from the bondage of 

myths and half truths to the unfettered 

realm of creative analysis and objective 

appraisal, so must we see the need for 

nonviolent gadflies to create the kind of 

tension in society that will help men rise 



 

 

 

 

from the dark depths of prejudice and 

racism to the majestic heights

understanding and brotherhood. 

One of the basic points in your statement 

is that the action that I and my associates 

have taken in Birmingham is untimely. 

Some have asked: “Why didn

the new city administration time to act?

The only answer that I can give to this 

query is that the new Birmingham 

administration must be prodded about as 

much as the outgoing one, before it will 

act. We are sadly mistaken if we feel that 

the election of Albert Boutwell as mayor 

will bring the millennium to Birmi

While Mr. Boutwell is a much more gentle 

person than Mr. Connor, they are both 

segregationists, dedicated to maintenance 

of the status quo. I have hope that Mr. 

Boutwell will be reasonable enough to see 

the futility of massive resistance to 

desegregation. But he will not see this 

without pressure from devotees of civil 

rights. My friends, I must say to you that 

we have not made a single gain in civil 

rights without determined legal and 

nonviolent pressure. Lamentably, it is an 

historical fact that privileged groups 

seldom give up their privileges 

voluntarily. Individuals may see the 

moral light and voluntarily give up their 

unjust posture; but, as Reinhold Niebuhr 

has reminded us, groups tend to be more 

immoral than individuals. 

**** 

You express a great deal of anxiety over 

our willingness to break laws. This is 

certainly a legitimate concern. Since we so 

diligently urge people to obey the 

Supreme Court’s decision of 1954 

outlawing segregation in the public 

schools, at first glance it may seem rather 

paradoxical for us consciously to break 

laws. One may well ask: “How can you 

advocate breaking some laws and obeying 

others?” The answer lies in the fact that 

there are two types of laws: just and 
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**** 

The Negro has many pent up resentments 

and latent frustrations, and he must 

release them. So let him march; let him 

make prayer pilgrimages to the city hall; 

let him go on freedom rides 

understand why he must do so. If his 

repressed emotions are not released in 

nonviolent ways, they will seek expression 

through violence; this is not a threat but a 

fact of history. 

Stephen Colbert’s Super PAC Victory 

Speech 

Stephen Colbert

 

I don't know about you, but I do not 

accept limits on my free speech. I don't 

know about you, but I do not accept the 

status quo. But I do accept Visa, 

Mastercard and American Express. Fifty 

dollars or less, please because then I do 

not need to keep a record. 

 

Citizens United v. Fed. Election 

Comm’n 

unjust. I would be the first to advocate 

One has not only a 

legal but a moral responsibility to obey 

just laws. Conversely, one has a moral 

responsibility to disobey unjust laws. I 

would agree with St. Augustine that “an 

” 

Now, what is the difference between the 

ow does one determine whether a 

law is just or unjust? A just law is a man 

made code that squares with the moral 

law or the law of God. An unjust law is a 

code that is out of harmony with the 

moral law. An unjust law is a code that a 

numerical or power majority group 

compels a minority group to obey but does 

not make binding on itself. This is 

The Negro has many pent up resentments 

and latent frustrations, and he must 

release them. So let him march; let him 

es to the city hall; 

let him go on freedom rides -and try to 

understand why he must do so. If his 

repressed emotions are not released in 

nonviolent ways, they will seek expression 

through violence; this is not a threat but a 

 

ert’s Super PAC Victory 

 

Stephen Colbert 

I don't know about you, but I do not 

accept limits on my free speech. I don't 

o not accept the 

status quo. But I do accept Visa, 

Mastercard and American Express. Fifty 

dollars or less, please because then I do 

 

 

Citizens United v. Fed. Election 

 



 

 

 —        — 

 

6

Supreme Court of the United States 

(2010) 

 

The Court has recognized that First 

Amendment protection extends to 

corporations. This protection has been 

extended by explicit holdings to the 

context of political speech. Under the 

rationale of these precedents, political 

speech does not lose First Amendment 

protection “simply because its source is a 

corporation.” Corporations and other 

associations, like individuals, contribute 

to the “discussion, debate, and the 

dissemination of information and ideas’ 

that the First Amendment seeks to 

foster.” The Court has thus rejected the 

argument that political speech of 

corporations or other associations should 

be treated differently under the First 

Amendment simply because such 

associations are not “natural persons.”  

 

At least since the latter part of the 19th 

century, the laws of some States and of 

the United States imposed a ban on 

corporate direct contributions to 

candidates. Yet not until 1947 did 

Congress first prohibit independent 

expenditures by corporations and labor 

unions in § 304 of the Labor Management 

Relations Act 1947, 61 Stat. 159. In 

passing this Act Congress overrode the 

veto of President Truman, who warned 

that the expenditure ban was a 

“dangerous intrusion on free speech.”  

 

For almost three decades thereafter, the 

Court did not reach the question whether 

restrictions on corporate and union 

expenditures are constitutional. The 

question was in the background of United 

States v. CIO, 335 U.S. 106 (1948). There, 

a labor union endorsed a congressional 

candidate in its weekly periodical. The 

Court stated that “the gravest doubt 

would arise in our minds as to [the federal 

expenditure prohibition’s] 

constitutionality” if it were construed to 

suppress that writing. The Court engaged 

in statutory interpretation and found the 

statute did not cover the publication. Four 

Justices, however, said they would reach 

the constitutional question and invalidate 

the Labor Management Relations Act’s 

expenditure ban. The concurrence 

explained that any “ ‘undue influence’ “ 

generated by a speaker’s “large 

expenditures” was outweighed “by the loss 

for democratic processes resulting from 

the restrictions upon free and full public 

discussion.” In United States v. 

Automobile Workers, 352 U.S. 567 (1957), 

the Court again encountered the 

independent expenditure ban, which had 

been recodified at 18 U.S.C. § 610 (1952 

ed.). See 62 Stat. 723–724. After holding 

only that a union television broadcast 

that endorsed candidates was covered by 

the statute, the Court “[r]efus[ed] to 

anticipate constitutional questions” and 

remanded for the trial to proceed. Three 

Justices dissented, arguing that the Court 

should have reached the constitutional 

question and that the ban on independent 

expenditures was unconstitutional: 

 

“Under our Constitution it is We The 

People who are sovereign. The people 

have the final say. The legislators are 

their spokesmen. The people determine 

through their votes the destiny of the 

nation. It is therefore important—vitally 

important—that all channels of 

communications be open to them during 

every election, that no point of view be 

restrained or barred, and that the people 

have access to the views of every group in 

the community.” Id., at 593 (opinion of 

Douglas, J., joined by Warren, C.J., and 

Black, J.). 

 

The dissent concluded that deeming a 

particular group “too powerful” was not a 

“justificatio[n] for withholding First 

Amendment rights from any group—labor 

or corporate.” Id., at 597. The Court did 

not get another opportunity to consider 
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the constitutional question in that case; 

for after a remand, a jury found the 

defendants not guilty.  

 

In Buckley, the Court addressed various 

challenges to the Federal Election 

Campaign Act of 1971 (FECA) as 

amended in 1974. These amendments 

created 18 U.S.C. § 608(e) (1970 ed., 

Supp. V), see 88 Stat. 1265, an 

independent expenditure ban separate 

from § 610 that applied to individuals as 

well as corporations and labor unions, 

Buckley, 424 U.S. at 23, 39, and n. 45. 

 

Before addressing the constitutionality of 

§ 608(e)’s independent expenditure ban, 

Buckley first upheld § 608(b), FECA’s 

limits on direct contributions to 

candidates. The Buckley Court recognized 

a “sufficiently important” governmental 

interest in “the prevention of corruption 

and the appearance of corruption.” This 

followed from the Court’s concern that 

large contributions could be given “to 

secure a political quid pro quo.”  

 

The Buckley Court explained that the 

potential for quid pro quo corruption 

distinguished direct contributions to 

candidates from independent 

expenditures. The Court emphasized that 

“the independent expenditure ceiling ... 

fails to serve any substantial 

governmental interest in stemming the 

reality or appearance of corruption in the 

electoral process,” because “[t]he absence 

of prearrangement and coordination ... 

alleviates the danger that expenditures 

will be given as a quid pro quo for 

improper commitments from the 

candidate,” Buckley invalidated § 608(e)’s 

restrictions on independent expenditures, 

with only one Justice dissenting.  

 

Buckley did not consider § 610’s separate 

ban on corporate and union independent 

expenditures, the prohibition that had 

also been in the background in CIO, 

Automobile Workers, and Pipefitters. Had 

§ 610 been challenged in the wake of 

Buckley, however, it could not have been 

squared with the reasoning and analysis 

of that precedent. The expenditure ban 

invalidated in Buckley, § 608(e), applied 

to corporations and unions, and some of 

the prevailing plaintiffs in Buckley were 

corporations. The Buckley Court did not 

invoke the First Amendment’s 

overbreadth doctrine, to suggest that § 

608(e)’s expenditure ban would have been 

constitutional if it had applied only to 

corporations and not to individuals.  

 

Notwithstanding this precedent, Congress 

recodified § 610’s corporate and union 

expenditure ban at 2 U.S.C. § 441b four 

months after Buckley was decided. 

Section 441b is the independent 

expenditure restriction challenged here. 

 

Less than two years after Buckley, 

Bellotti reaffirmed the First Amendment 

principle that the Government cannot 

restrict political speech based on the 

speaker’s corporate identity. Bellotti could 

not have been clearer when it struck down 

a state-law prohibition on corporate 

independent expenditures related to 

referenda issues: 

 

We thus find no support in the First ... 

Amendment, or in the decisions of this 

Court, for the proposition that speech that 

otherwise would be within the protection 

of the First Amendment loses that 

protection simply because its source is a 

corporation that cannot prove, to the 

satisfaction of a court, a material effect on 

its business or property.... [That 

proposition] amounts to an impermissible 

legislative prohibition of speech based on 

the identity of the interests that 

spokesmen may represent in public 

debate over controversial issues and a 

requirement that the speaker have a 

sufficiently great interest in the subject to 

justify communication. 
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It is important to note that the reasoning 

and holding of Bellotti did not rest on the 

existence of a viewpoint-discriminatory 

statute. It rested on the principle that the 

Government lacks the power to ban 

corporations from speaking. 

 

Bellotti did not address the 

constitutionality of the State’s ban on 

corporate independent expenditures to 

support candidates. In our view, however, 

that restriction would have been 

unconstitutional under Bellotti’s central 

principle: that the First Amendment does 

not allow political speech restrictions 

based on a speaker’s corporate identity.  

 

**** 

 

Justice STEVENS, with whom Justice 

GINSBURG, Justice BREYER, and 

Justice SOTOMAYOR join, 

concurring in part and dissenting in 

part. 

The real issue in this case concerns how, 

not if, the appellant may finance its 

electioneering. Citizens United is a 

wealthy nonprofit corporation that runs a 

political action committee (PAC) with 

millions of dollars in assets. Under the 

Bipartisan Campaign Reform Act of 2002 

(BCRA), it could have used those assets to 

televise and promote Hillary: The Movie 

wherever and whenever it wanted to. It 

also could have spent unrestricted sums 

to broadcast Hillary at any time other 

than the 30 days before the last primary 

election. Neither Citizens United’s nor 

any other corporation’s speech has been 

“banned.” All that the parties dispute is 

whether Citizens United had a right to 

use the funds in its general treasury to 

pay for broadcasts during the 30–day 

period. The notion that the First 

Amendment dictates an affirmative 

answer to that question is, in my 

judgment, profoundly misguided. Even 

more misguided is the notion that the 

Court must rewrite the law relating to 

campaign expenditures by for-profit 

corporations and unions to decide this 

case. 

 

The basic premise underlying the Court’s 

ruling is its iteration, and constant 

reiteration, of the proposition that the 

First Amendment bars regulatory 

distinctions based on a speaker’s identity, 

including its “identity” as a corporation. 

While that glittering generality has 

rhetorical appeal, it is not a correct 

statement of the law. Nor does it tell us 

when a corporation may engage in 

electioneering that some of its 

shareholders oppose. It does not even 

resolve the specific question whether 

Citizens United may be required to 

finance some of its messages with the 

money in its PAC. The conceit that 

corporations must be treated identically 

to natural persons in the political sphere 

is not only inaccurate but also inadequate 

to justify the Court’s disposition of this 

case. 

 

In the context of election to public office, 

the distinction between corporate and 

human speakers is significant. Although 

they make enormous contributions to our 

society, corporations are not actually 

members of it. They cannot vote or run for 

office. Because they may be managed and 

controlled by nonresidents, their interests 

may conflict in fundamental respects with 

the interests of eligible voters. The 

financial resources, legal structure, and 

instrumental orientation of corporations 

raise legitimate concerns about their role 

in the electoral process. Our lawmakers 

have a compelling constitutional basis, if 

not also a democratic duty, to take 

measures designed to guard against the 

potentially deleterious effects of corporate 

spending in local and national races. 

 

The majority’s approach to corporate 

electioneering marks a dramatic break 
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from our past. Congress has placed 

special limitations on campaign spending 

by corporations ever since the passage of 

the Tillman Act in 1907. We have 

unanimously concluded that this “reflects 

a permissible assessment of the dangers 

posed by those entities to the electoral 

process,” and have accepted the 

“legislative judgment that the special 

characteristics of the corporate structure 

require particularly careful regulation.” 

The Court today rejects a century of 

history when it treats the distinction 

between corporate and individual 

campaign spending as an invidious 

novelty born of Austin v. Michigan 

Chamber of Commerce, 494 U.S. 652 

(1990). Relying largely on individual 

dissenting opinions, the majority blazes 

through our precedents, overruling or 

disavowing a body of case law... 

 

In his landmark concurrence in 

Ashwander v. TVA, 297 U.S. 288, 346 

(1936), Justice Brandeis stressed the 

importance of adhering to rules the Court 

has “developed ... for its own governance” 

when deciding constitutional questions. 

Because departures from those rules 

always enhance the risk of error, I shall 

review the background of this case in 

some detail before explaining why the 

Court’s analysis rests on a faulty 

understanding of Austin and McConnell 

and of our campaign finance 

jurisprudence more generally. 

 

**** 

 

The second pillar of the Court’s opinion is 

its assertion that “the Government cannot 

restrict political speech based on the 

speaker’s ... identity.” The case on which 

it relies for this proposition is First Nat. 

Bank of Boston v. Bellotti, 435 U.S. 765 

(1978). As I shall explain, the holding in 

that case was far narrower than the Court 

implies. Like its paeans to unfettered 

discourse, the Court’s denunciation of 

identity-based distinctions may have 

rhetorical appeal but it obscures reality. 

 

“Our jurisprudence over the past 216 

years has rejected an absolutist 

interpretation” of the First Amendment. 

The First Amendment provides that 

“Congress shall make no law ... abridging 

the freedom of speech, or of the press.” 

Apart perhaps from measures designed to 

protect the press, that text might seem to 

permit no distinctions of any kind. Yet in 

a variety of contexts, we have held that 

speech can be regulated differentially on 

account of the speaker’s identity, when 

identity is understood in categorical or 

institutional terms. The Government 

routinely places special restrictions on the 

speech rights of students, prisoners, 

members of the Armed Forces, foreigners, 

and its own employees. When such 

restrictions are justified by a legitimate 

governmental interest, they do not 

necessarily raise constitutional problems. 

In contrast to the blanket rule that the 

majority espouses, our cases recognize 

that the Government’s interests may be 

more or less compelling with respect to 

different classes of speakers. 

 

The free speech guarantee thus does not 

render every other public interest an 

illegitimate basis for qualifying a 

speaker’s autonomy; society could scarcely 

function if it did. It is fair to say that our 

First Amendment doctrine has “frowned 

on” certain identity-based distinctions, 

particularly those that may reflect 

invidious discrimination or preferential 

treatment of a politically powerful group. 

But it is simply incorrect to suggest that 

we have prohibited all legislative 

distinctions based on identity or content. 

Not even close. 

 

The election context is distinctive in many 

ways, and the Court, of course, is right 

that the First Amendment closely guards 

political speech. But in this context, too, 



 

 

 

 

the authority of legislatures to enact 

viewpoint-neutral regulations based on 

content and identity is well settled. We 

have, for example, allowed state

broadcasters to exclude independent 

candidates from televised debates. We 

have upheld statutes that prohibit the 

distribution or display of campaign 

materials near a polling place. Although 

we have not reviewed them directly, we 

have never cast doubt on laws that place 

special restrictions on campaign spending 

by foreign nationals. And we have 

consistently approved laws that bar 

Government employees, but not ot

from contributing to or participating in 

political activities. These statutes burden 

the political expression of one class of 

speakers, namely, civil servants. Yet we 

have sustained them on the basis of 

longstanding practice and Congress

reasoned judgment that certain 

regulations which leave “untouched full 

participation ... in political decisions at 

the ballot box,” help ensure that public 

officials are “sufficiently free from 

improper influences,” and that 

in the system of representativ

Government is not ... eroded to a 

disastrous extent.”  

 

The same logic applies to this case with 

additional force because it is the identity 

of corporations, rather than individuals, 

that the Legislature has taken into 

account. As we have unanimously 

observed, legislatures are entitled to 

decide “that the special characteristics of 

the corporate structure require 

particularly careful regulation

electoral context. Not only has the 

distinctive potential of corporations to 

corrupt the electoral process long been 

recognized, but within the area of 

campaign finance, corporate spending is 

also “furthest from the core of political 

expression, since corporations

Amendment speech and association 

interests are derived largely from those of 
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distinctions based on corporate identity 

tend to be less worrisome, in other words, 

because the “speakers” are not natural 

persons, much less members of our 

political community, and the 

governmental interests are of the highest 

order. Furthermore, when corporations, 

as a class, are distinguished from 

noncorporations, as a class, there is a 

lesser risk that regulatory distinctions 

will reflect invidious discrimination or 

political favoritism. 

 

If taken seriously, our colleagues

assumption that the identity of a speaker 

has no relevance to the Government

ability to regulate political speech would 

lead to some remarkable conclusions. 

Such an assumption would have accorded 

the propaganda broadcasts to our troops 

by “Tokyo Rose” during World War II the 

same protection as speech by Allied 

commanders. More pertinently, it would 

appear to afford the same protection to 

multinational corporations controlled by 

foreigners as to individual Americans: To 

do otherwise, after all, could 

relative voice’” of some (i.e., humans) over 

others (i.e., nonhumans). Under the 

majority’s view, I suppose it may be a 

First Amendment problem that 

corporations are not permitted to vote, 

given that voting is, among other things, a 

form of speech.  

 

In short, the Court dramatically 

overstates its critique of identity

distinctions, without ever explaining why 

corporate identity demands the same 

treatment as individual identity. Only the 

most wooden approach 

Amendment could justify the 

unprecedented line it seeks to draw.
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D. Minnesota (2011) 

 

The Plaintiffs in this case, Occupy 

Minneapolis and several of its members, 

are loosely affiliated with the recent 

“Occupy Wall Street” movement.1 They 

have been “occupying” two plazas 

immediately adjacent to the Hennepin 

County Government Center (the “Plazas”) 

continuously since October 7, 2011, to 

“call[ ] attention to the economic injustices 

ravaging the country.” (Compl .¶ 1.) They 

allege in this action that Defendants 

Hennepin County, several of its 

Commissioners, the Hennepin County 

Sheriff, and certain of his deputies and 

security officers (collectively, the 

“County”) have violated their rights under 

the First, Fifth, and Fourteenth 

Amendments to the United States 

Constitution by restricting the ways in 

which they may “occupy” the Plazas and 

precluding or limiting certain of their 

activities there. Presently before the 

Court is Plaintiffs’ Motion for a 

Temporary Restraining Order (Doc. No. 

3). For the reasons set forth below, their 

Motion will be granted in part and denied 

in part 2. 

 

**** 

 

The First Amendment precludes the 

enaction of laws “abridging the freedom of 

speech.” U.S. Const. amend. I. The County 

argues that certain of the items 

challenged by Plaintiffs do not implicate 

their First–Amendment rights because 

they do not involve “speech.” The Court 

agrees in part. 

 

The word “speech” in the First 

Amendment “is not construed literally, or 

even limited to the use of words.” “In 

addition to protecting literal speech, the 

First Amendment protects some 

expressive conduct,” as long as it is 

“sufficiently imbued with elements of 

communication.” The Court concludes 

that one of the restrictions about which 

Plaintiffs complain is not sufficiently 

imbued with elements of communication 

to be protected “speech.” 

 

In particular, Plaintiffs assert that the 

County’s decision to cut-off electricity 

violates their free-speech rights because 

“the use of equipment to amplify a 

protester’s message is an aspect of free 

speech.” But the key case they cite for 

that proposition, Saia v. New York, 334 

U.S. 558 (1948), is distinguishable. There, 

an ordinance required individuals to 

obtain a permit before using a 

loudspeaker, which the Court described as 

an “indispensable instrument[ ] of 

effective public speech.” Here, by contrast, 

Plaintiffs’ access to electricity is not 

“indispensable” to disseminating their 

message, and nothing in the record 

indicates that they cannot “effectively” 

express themselves absent internet 

access. In any event, government need not 

make its utilities available to anyone 

seeking to advance a message; the First 

Amendment does not guarantee access to 

property for speech activities simply 

because it is government-owned.  

 

The Court disagrees with the County, 

however, that precluding Plaintiffs from 

sleeping on the Plaza or erecting tents or 

other structures does not implicate First–

Amendment concerns. Plaintiffs correctly 

note that “tent cities and temporary 

shanties built on public property can be a 

form of expressive symbolic 

communication.” While some courts have 

questioned whether sleeping in public is 

in fact expressive activity, most courts 

assume that to be the case.  

 

II. The remaining challenges 

A. Chalking 

The County’s unwritten rules prohibit any 

chalking on Plaza property, on any topic, 

and accordingly this proscription is 

content-neutral. See, e.g., Alameda Books, 
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535 U.S. at 448 (Kennedy, J., concurring) 

(“[W]hether a statute is content neutral or 

content based is something that can be 

determined on the face of it.”) The 

question, then, is whether the prohibition 

on using chalk to write Plaintiffs’ 

“political messages” serves a substantial 

government interest and leaves open 

sufficient alternative means to 

communicate. Renton, 475 U.S. at 46. The 

Court finds that to be the case here. 

Notably, the Court agrees with the 

County that it has a significant interest in 

“controlling the aesthetic appearance of” 

the Plazas. And, the Court believes that 

Plaintiffs have ample alternative methods 

of communication available to them, 

including passing out flyers, carrying or 

wearing signs, and public speaking. 

Accordingly, the chalking restriction is 

not unconstitutional. 

 

B. Posting or hanging signs 

With respect to the hanging or posting of 

signs, the Resolution differs significantly 

from the ban on chalking. Whereas the 

latter precludes all use of chalk on Plaza 

property, the former does not ban the 

hanging of all signs there. Rather, it 

creates an exception for those signs or 

posters “placed by county personnel 

related to county business.” This 

difference is crucial. 

 

The “plain meaning” of the Resolution’s 

text suggests that content approved by 

the County is permissible, while content 

approved by the Plaintiffs (or anyone else) 

is not. Plaintiffs therefore raise a 

colorable argument that the Resolution’s 

sign restriction is content-based. Of 

course, it is distinctly possible that the 

Resolution was intended only to permit 

County officials from posting signs 

containing information about the location 

of County buildings or the provision of 

certain County services, as the City 

argues. Even if true, this would not 

insulate the Resolution from challenge. 

Indeed, in Desert Outdoor Advertising, 

the court found a billboard regulation 

unlawfully content-based simply for 

exempting “official notices and directional 

or informational signs” from its reach. 

Moreover, the Resolution’s wording 

sweeps within its ambit far more than 

such signs; it permits a county employee 

to post a sign on any topic “related to 

county business,” conceivably permitting 

signage regarding any number of matters 

beyond “functions related to [the] 

County’s buildings.” 

 

Ultimately, however, the Resolution’s 

neutrality—or lack thereof—must be 

determined from its face, not from its 

unstated purpose or intent. Because, on 

the Resolution’s face, one must “examine 

the content of ... signs to determine 

whether the [Resolution] applies,” its 

prohibition on affixing signs to Plaza 

property appears to be content-based. 

Hence, Plaintiffs have established a 

likelihood of prevailing on this claim, 

because content-based regulations 

“presumptively violate” the First 

Amendment. 

 

C. Erecting tents/sleeping 

As noted above, courts have recognized 

that erecting tents and sleeping on public 

property constitute protected expression. 

Nevertheless, the Court concludes that 

the Resolution’s ban on sleeping on Plaza 

property, and its concomitant prohibition 

on erecting tents and similar structures, 

is a valid time, place, and manner 

restriction. Indeed, that conclusion is 

dictated by Clark. 

 

This Court need not recite all of Clark’s 

pertinent facts. Suffice it to say, there the 

Supreme Court upheld as a reasonable 

time, place, and manner restriction a 

National Park Service regulation 

prohibiting camping in Lafayette Park in 

Washington, D.C., where “camping” was 

defined, inter alia, as “the use of park 



 

 

 

 

land for living accommodation purposes 

such as sleeping activities, or making 

preparations to sleep (including the laying 

down of bedding for the purpose of 

sleeping), ... or using any tents or ... other 

structure ... for sleeping.” The Court 

cannot perceive a reason not to apply 

Clark here, and Plaintiffs’ attempts to 

distinguish it are simply unavailing. They 

argue, for example, that they have no 

alternative means of expressing 

themselves through sleeping because the 

Resolution completely bars them from 

doing so on Plaza grounds, but that was 

just as true in Clark, which banned all 

sleeping in Lafayette Park. 

 

 

Why Restrictions on Corporate 

Speech Reduce Political Equality

Ilya Somin (2010) 

 

To my mind, the strongest argument for 

restrictions on corporate speech is that 

they promote political equality. Unlike 

the far weaker argument that 

corporations aren’t entitled to free speech 

because they aren’t people, the equality 

argument correctly assumes that 

corporations are actually just tools used 

by people. It then holds that restricting 

the use of this tool is necessary to increase 

equality of political influence. To some 

extent, the argument is correct. 

minority of people can effectively use 

corporate speech to express their views 

and wield political influence. Eliminating 

or restricting the use of this tool 

necessarily reduces inequality, at least in 

some ways. 

 

The problem with the equality argum

is that it considers corporate speech in 

isolation from other sources of political 

inequality. If we eliminate corporate 

speech, those other inequalities will 

increase in importance. And many of 

them are actually much greater than the 
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argument correctly assumes that 

corporations are actually just tools used 

by people. It then holds that restricting 

the use of this tool is necessary to increase 

equality of political influence. To some 

extent, the argument is correct. Only a 

minority of people can effectively use 

corporate speech to express their views 

and wield political influence. Eliminating 

or restricting the use of this tool 

necessarily reduces inequality, at least in 

The problem with the equality argument 

is that it considers corporate speech in 

isolation from other sources of political 

inequality. If we eliminate corporate 

speech, those other inequalities will 

increase in importance. And many of 

them are actually much greater than the 

inequality caused by corporate speech, 

because many fewer people can take 

advantage of them. 

 

I. Eliminating Corporate Speech 

Magnifies the Effects of Other, More 

Severe Political Inequalities.

Consider several categories of people who 

have vastly greater political influen

than the average citizen: celebrities, 

academics, members of the media, high

ranking government officials and 

bureaucrats. For example, Curt 

Schilling’s endorsement of of Scott Brown 

got extensive public attention and 

influenced voters because he is a f

athlete. His endorsement had as much or 

more effect than millions of dollars in 

corporate expenditures would have. 

Similarly, I have many times more 

influence than the average voter because I 

am a law professor and write for a 

relatively well-known blog. It doesn

nearly as much money for a corporation to 

offset my influence as Schilling

probably far more than the average 

person could afford. If you eliminate or 

severely restrict political spending by 

corporations, you greatly incre

relative political power of people like 

Schilling and myself. Politicians would 

have even more incentive to seek our 

support than they do at present. 

 

Moreover, the advantages enjoyed by 

celebrities, academics, members of the 

media, and so forth are actually more 

unequally distributed than the ability to 

engage in corporate speech. Tens of 

millions of Americans own stock in 

corporations, belong to unions (which, as 

a legal matter, are corporations too), or 

contribute to nonprofits that use the 

corporate form (including most charities). 

Even if you assume that only rich people 

have enough influence to 

to use corporate speech, there are some 

5.1 million millionaire households in the 

United States. If you’re a millionaire, you 

by corporate speech, 

because many fewer people can take 
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got extensive public attention and 
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athlete. His endorsement had as much or 

more effect than millions of dollars in 

corporate expenditures would have. 

Similarly, I have many times more 

influence than the average voter because I 

am a law professor and write for a 

log. It doesn’t take 

nearly as much money for a corporation to 
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probably far more than the average 
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5.1 million millionaire households in the 

re a millionaire, you 



 

 

 

 

can probably exercise substantial 

influence over the political speech of at 

least one corporation, if you want to. Even 

if you aren’t, you can have an impact by 

donating to one of the many nonprofit 

corporations that engage in political 

activism for a vast range o

ranging from the ACLU to the NRA to the 

Sierra Club. 

 

By contrast, only a few thousand 

celebrities are famous enough for their 

endorsements to matter. There are 

perhaps several hundred thousand 

academics (many of whom work in 

nonpolitical fields or are too obscure to 

have disproportionate influence), and 

about 69,000 media correspondents. Most 

of the other groups with 

disproportionately great political power 

are less diverse in their political views 

than corporations and the rich. 

Celebrities, academics and journalists are 

overwhelmingly liberal. By contrast, 

commercial corporations have a wide 

diversity of interests, some of which 

benefit from liberal policies such as broad 

regulation and protectionism. Nonprofit 

corporations are more diverse stil

(mistakenly) assume that corporate 

speech simply represents the interests of 

the rich, they too are more diverse than 

any of the other groups with 

disproportionate political influence. For 

example, exit polls show that Barack 

Obama actually won a slightly majority of 

the votes of people with a household 

income over $200,000 per year (the top 6% 

of the population). Even among the super

rich, there is a large liberal contingent.

 

How Safe Are U.S. Bonds?

Investopedia (2011)

 

There is a pervasive notion out there in 

the investing world that U.S. government 

debt (be they notes, bills or bonds) is one 
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overwhelmingly liberal. By contrast, 

commercial corporations have a wide 

diversity of interests, some of which 

benefit from liberal policies such as broad 

regulation and protectionism. Nonprofit 

corporations are more diverse still. If you 

(mistakenly) assume that corporate 

speech simply represents the interests of 

the rich, they too are more diverse than 

any of the other groups with 

disproportionate political influence. For 

example, exit polls show that Barack 

slightly majority of 

the votes of people with a household 

income over $200,000 per year (the top 6% 

of the population). Even among the super-

rich, there is a large liberal contingent. 

 

How Safe Are U.S. Bonds? 

Investopedia (2011) 

There is a pervasive notion out there in 

the investing world that U.S. government 

debt (be they notes, bills or bonds) is one 

of, if not the safest instruments out there 

for investors. 

 

Milk Wagon Drivers 

Chicago, Local 753 v. Meadowmoor 

Dairies, Inc

Supreme Court of the United Sta

(1941) 

 

We have already adverted to the generous 

scope that must be given to the guarantee 

of free speech. Especially is this attitude 

to be observed where, as in labor 

controversies, the feelings of even the 

most detached minds may become 

engaged and a show of violence may make 

still further demands on calm judgment. 

It is therefore relevant to remind that the 

power to deny what otherwise would be 

lawful picketing derives from the power of 

the states to prevent future coercion. 

Right to free speech in the future cannot 

be forfeited because of dissociated acts of 

past violence. Nor may a state enjoin 

peaceful picketing merely because it may 

provoke violence in others.

 

 

Nonviolence

M. K. Ghandi

 

Up to the year 1906, I simply relied on 

appeal to reason. I was a very industrious 

reformer. I was a good draftsman, as I 

always had a close grip of facts which in 

its turn was the necessary result of my 

meticulous regard for truth. But I found 

that reason failed to p

impression when the critical moment 

arrived in South Africa. My people were 

excited; even a worm will and does 

sometimes turn-and there was talk of 

wreaking vengeance. I had then to choose 

between allying myself to violence or 

finding out some other method of meeting 

the crisis and stopping the rot and it came 

to me that we should refuse to obey 

of, if not the safest instruments out there 
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legislation that was degrading and let 

them put us in jail if they liked. Thus 

came into being the moral equivalent of 

war. I was then a loyalist, because

implicitly believed that the sum total of 

the activities of the British empire was 

good for India and for humanity. Arriving 

in England soon after the outbreak of the 

war I plunged into it and later when I was 

forced to go to India as a result of the 

pleurisy that I had developed, I led a 

recruiting campaign at the risk of my life, 

and to the horror of some of my friends. 

The disillusionment came in 1919 after 

the passage of the Black Rowlatt Act and 

the refusal of the Government to give the 

simple elementary redress of proved 

wrongs that we had asked for. And so, in 

1920, I became a rebel. Since then the 

conviction to the people are not secured by 

reason alone but have to be purchased 

with their suffering. Suffering is the law 

of human beings; war is the law of the 

jungle. But suffering is infinitely more 

powerful than the law of the jungle for 

converting the opponent and opening his 

ears, which are otherwise shut, to the 

voice of reason. Nobody has probably 

drawn up more petitions or espoused 

more forlorn causes than I and I have 

come to this fundamental conclusion that 

if you want something really important to 

be done you must not merely satisfy the 

reason, you must move the heart also. The 

appeal of reason is more to the head but 

the penetration of the heart comes from 

suffering. It opens up the inner 

understanding in man. Suffering is the 

badge of the human race, not the sword.

 

 

Buckley v. Valeo 

Supreme Court of the United States 

(1976) 

 

In upholding the constitutional validity of 

the Act’s contribution and expenditure 

provisions on the ground that those 
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Supreme Court of the United States 

lding the constitutional validity of 

s contribution and expenditure 

provisions on the ground that those 

provisions should be viewed as regulating 

conduct, not speech, the Court of Appeals 

relied upon United States v. O

U.S. 367 (1968). The O

involved a defendant’s claim that the 

First Amendment prohibited his 

prosecution for burning his draft card 

because his act was “‘symbolic speech

engaged in as a “‘demonstration against 

the war and against the draft.

assumption that “

communicative element in O

conduct (was) sufficient to bring into play 

the First Amendment,

sustained the conviction because it found 

“a sufficiently important governmental 

interest in regulating the nonspeech 

element” that was “unrelated to the 

suppression of free expression

had an “incidental restriction on alleged 

First Amendment freedoms . . . no greater 

than (was) essential to the furtherance of 

that interest.” Id., at 376-

expressly emphasized that O

not a case “where the alleged 

governmental interest in regulating 

conduct arises in some measure because 

the communication allegedly integral to 

the conduct is itself thought to be 

harmful.”  

 

We cannot share the view that the 

present Act’s contribution and 

expenditure limitations are comparable to 

the restrictions on conduct upheld in 

O’Brien. The expenditure of money simply 

cannot be equated with such conduct as 

destruction of a draft card. Some forms of 

communication made possible by t

giving and spending of money involve 

speech alone, some involve conduct 

primarily, and some involve a 

combination of the two. Yet this Court has 

never suggested that the dependence of a 

communication on the expenditure of 

money operates itself to introd

nonspeech element or to reduce the 

exacting scrutiny required by the First 

Amendment. For example, in Cox v. 
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conduct, not speech, the Court of Appeals 

tates v. O’Brien, 391 
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Brien. The expenditure of money simply 

cannot be equated with such conduct as 

destruction of a draft card. Some forms of 

communication made possible by the 

giving and spending of money involve 

speech alone, some involve conduct 

primarily, and some involve a 

combination of the two. Yet this Court has 

never suggested that the dependence of a 

communication on the expenditure of 

money operates itself to introduce a 

nonspeech element or to reduce the 

exacting scrutiny required by the First 

Amendment. For example, in Cox v. 



 

 

 

 

Louisiana, the Court contrasted picketing 

and parading with a newspaper comment 

and a telegram by a citizen to a public 

official. The parading and picketing 

activities were said to constitute conduct 

“intertwined with expression and 

association,” whereas the newspaper 

comment and the telegram were described 

as a “pure form of expression

“free speech alone” rather than 

“expression mixed with particular 

conduct.”  

 

Even if the categorization of the 

expenditure of money as conduct were 

accepted, the limitations challenged here 

would not meet the O’Brien test because 

the governmental interests advanced in 

support of the Act involve “suppr

communication.” The interests served by 

the Act include restricting the voices of 

people and interest groups who have 

money to spend and reducing the overall 

scope of federal election campaigns. 

Although the Act does not focus on the 

ideas expressed by persons or groups 

subject to its regulations, it is aimed in 

part at equalizing the relative ability of 

all voters to affect electoral outcomes by 

placing a ceiling on expenditures for 

political expression by citizens and 

groups. Unlike O’Brien, where 

Selective Service System’s administrative 

interest in the preservation of draft cards 

was wholly unrelated to their use as a 

means of communication, it is beyond 

dispute that the interest in regulating the 

alleged “conduct” of giving or spending 

money “arises in some measure because 

the communication allegedly integral to 

the conduct is itself thought to be 

harmful.”  

 

A restriction on the amount of money a 

person or group can spend on political 

communication during a campaign 

necessarily reduces the qu

expression by restricting the number of 

issues discussed, the depth of their 
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dispute that the interest in regulating the 

of giving or spending 

arises in some measure because 

the communication allegedly integral to 
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A restriction on the amount of money a 

person or group can spend on political 

communication during a campaign 

necessarily reduces the quantity of 

expression by restricting the number of 

issues discussed, the depth of their 

exploration, and the size of the audience 

reached. This is because virtually every 

means of communicating ideas in today

mass society requires the expenditure of 

money. The distribution of the humblest 

handbill or leaflet entails printing, paper, 

and circulation costs. Speeches and rallies 

generally necessitate hiring a hall and 

publicizing the event. The electorate

increasing dependence on television, 

radio, and other mass media for news and 

information has made these expensive 

modes of communication indispensable 

instruments of effective political speech.

 

 

 

 

 

 

Virginia State Bd. of Pharmacy v. 

Virginia Citizens Consumer Council, 

Inc. 

Supreme Court of the United States 

(1976) 

 

The plaintiff-appellees in this case attack, 

as violative of the First a

Amendments, that portion of s 54

of Va. Code Ann. (1974), which provides 

that a pharmacist licensed in Virginia is 

guilty of unprofessional conduct if he 

publishes, advertises or promotes, directly 

or indirectly, in any manner wha

any amount price, fee, premium, discount, 

rebate or credit terms . . . for any drugs 

which may be dispensed only by 

prescription.” 

 

The question first arises whether, even 

assuming that First Amendment 

protection attaches to the flow of drug 

price information, it is a protection 

enjoyed by the appellees as recipients of 

the information, and not solely, if at all, 

by the advertisers themselves who seek to 

disseminate that information. Freedom of 

speech presupposes a willing speaker. But 

size of the audience 

This is because virtually every 

means of communicating ideas in today’s 

mass society requires the expenditure of 

. The distribution of the humblest 

handbill or leaflet entails printing, paper, 

and circulation costs. Speeches and rallies 

generally necessitate hiring a hall and 

publicizing the event. The electorate’s 

increasing dependence on television, 

r mass media for news and 

information has made these expensive 

modes of communication indispensable 

instruments of effective political speech. 
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Virginia Citizens Consumer Council, 

Supreme Court of the United States 

appellees in this case attack, 

as violative of the First and Fourteenth 

Amendments, that portion of s 54-524.35 

of Va. Code Ann. (1974), which provides 

that a pharmacist licensed in Virginia is 

guilty of unprofessional conduct if he “(3) 

publishes, advertises or promotes, directly 

or indirectly, in any manner whatsoever, 

any amount price, fee, premium, discount, 

rebate or credit terms . . . for any drugs 

which may be dispensed only by 

The question first arises whether, even 

assuming that First Amendment 

protection attaches to the flow of drug 

information, it is a protection 

enjoyed by the appellees as recipients of 

the information, and not solely, if at all, 

by the advertisers themselves who seek to 

disseminate that information. Freedom of 

speech presupposes a willing speaker. But 
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where a speaker exists, as is the case 

here, the protection afforded is to the 

communication, to its source and to its 

recipients both. This is clear from the 

decided cases... where censorship of prison 

inmates’ mail was under examination, we 

thought it unnecessary to assess the First 

Amendment rights of the inmates 

themselves, for it was reasoned that such 

censorship equally infringed the rights of 

noninmates to whom the correspondence 

was addressed. If there is a right to 

advertise, there is a reciprocal right to 

receive the advertising, and it may be 

asserted by these appellees.  

 

The appellants contend that the 

advertisement of prescription drug prices 

is outside the protection of the First 

Amendment because it is “commercial 

speech.” There can be no question that in 

past decisions the Court has given some 

indication that commercial speech is 

unprotected. In Valentine v. Chrestensen, 

supra, the Court upheld a New York 

statute that prohibited the distribution of 

any “handbill, circular . . . or other 

advertising matter whatsoever in or upon 

any street.” The Court concluded that, 

although the First Amendment would 

forbid the banning of all communication 

by handbill in the public thoroughfares, it 

imposed “no such restraint on government 

as respects purely commercial 

advertising.” Further support for a 

“commercial speech” exception to the First 

Amendment may perhaps be found in 

Breard v. Alexandria, 341 U.S. 622 (1951), 

where the Court upheld a conviction for 

violation of an ordinance prohibiting door-

to-door solicitation of magazine 

subscriptions.  

 

**** 

 

Here, in contrast, the question whether 

there is a First Amendment exception for 

“commercial speech” is squarely before us. 

Our pharmacist does not wish to 

editorialize on any subject, cultural, 

philosophical, or political. He does not 

wish to report any particularly 

newsworthy fact, or to make generalized 

observations even about commercial 

matters. The “idea” he wishes to 

communicate is simply this: “I will sell 

you the X prescription drug at the Y 

price.” Our question, then, is whether this 

communication is wholly outside the 

protection of the First Amendment. 

 

We begin with several propositions that 

already are settled or beyond serious 

dispute. It is clear, for example, that 

speech does not lose its First Amendment 

protection because money is spent to 

project it, as in a paid advertisement of 

one form or another. Buckley v. Valeo, 424 

U.S. 1, 35-59 (1976). Speech likewise is 

protected even though it is carried in a 

form that is “sold” for profit, and even 

though it may involve a solicitation to 

purchase or otherwise pay or contribute 

money.  

 

If there is a kind of commercial speech 

that lacks all First Amendment 

protection, therefore, it must be 

distinguished by its content. Yet the 

speech whose content deprives it of 

protection cannot simply be speech on a 

commercial subject. No one would contend 

that our pharmacist may be prevented 

from being heard on the subject of 

whether, in general, pharmaceutical 

prices should be regulated, or their 

advertisement forbidden. Nor can it be 

dispositive that a commercial 

advertisement is noneditorial, and merely 

reports a fact. Purely factual matter of 

public interest may claim protection.  

 

Our question is whether speech which 

does “no more than propose a commercial 

transaction,” is so removed from any 

“exposition of ideas,” and from “ ‘truth, 

science, morality, and arts in general, in 

its diffusion of liberal sentiments on the 



 

 

 

 

administration of Government,

lacks all protection. Our answer is that it 

is not. 

 

**** 

 

Advertising, however tasteless and 

excessive it sometimes may seem, is 

nonetheless dissemination of information 

as to who is producing and selling what 

product, for what reason, and at what 

price. So long as we preserve a 

predominantly free enterprise economy, 

the allocation of our resources in large 

measure will be made through numerous 

private economic decisions. It is a matter 

of public interest that those decisions, in 

the aggregate, be intelligent and well 

informed. To this end, the free flow of 

commercial information is indispensable. 

And if it is indispensable to the proper 

allocation of resources in a free enterprise 

system, it is also indispensable to the 

formation of intelligent opinions as to how 

that system ought to be regulated or 

altered. Therefore, even if the First 

Amendment were thought to be primarily 

an instrument to enlighten public 

decisionmaking in a democracy, we could 

not say that the free flow of information 

does not serve that goal. 

 

“Remember the Ladies!”: Women 

Struggle for an Equal Voice

Tennessee State Library and Archives

 

Between 1904 and 1914 almost 1,000 

women were imprisoned because of their 

suffrage activities.  In 1917 and 1918, 

almost 500 suffragists were arrested 

while picketing the White House and 168 

were tried, convicted, and locked up for up 

to seven months.  The charge: blocking 

traffic on a sidewalk.  No matter the 

charges leveled against them, the women 

knew they were jailed for their political 

beliefs.  They demanded to be treated as 

political prisoners and staged hunger 
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Between 1904 and 1914 almost 1,000 

women were imprisoned because of their 

rage activities.  In 1917 and 1918, 

almost 500 suffragists were arrested 

while picketing the White House and 168 

were tried, convicted, and locked up for up 

to seven months.  The charge: blocking 

traffic on a sidewalk.  No matter the 

t them, the women 

knew they were jailed for their political 

beliefs.  They demanded to be treated as 

political prisoners and staged hunger 

strikes.  But their demands were met with 

brutality. 

 

 

Justices, 5-4, Reject Corporate 

Spending Limit

Adam Liptak (2010)

 

The ruling [in Citizens United] 

represented a sharp doctrinal shift, and it 

will have major political and practical 

consequences. Specialists in campaign 

finance law said they expected the 

decision to reshape the way elections were 

conducted. Though the decision does not 

directly address them, its logic also 

applies to the labor unions that are often 

at political odds with big business. 

 

The decision will be felt most immediately 

in the coming midterm elections, given 

that it comes just two days after 

Democrats lost a filibuster

in the Senate and as popular discontent 

over government bailouts and corporate 

bonuses continues to boil.  

 

President Obama called it 

victory for big oil, Wall Street banks, 

health insurance companies and the other 

powerful interests that marshal their 

power every day in Washington to drown 

out the voices of everyday Americans.

 

The justices in the majority brushed aside 

warnings about what might follow from 

their ruling in favor of a formal but 

fervent embrace of a broad interpretation 

of free speech rights. 

 

 

Citizens United anniversary met with 

nationwide protest

John Bachtell (2012)

 

The U.S. Supreme Court

United ruling pounded the last nail in the 

strikes.  But their demands were met with 
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in the coming midterm elections, given 

that it comes just two days after 
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over government bailouts and corporate 
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ces in the majority brushed aside 

warnings about what might follow from 

their ruling in favor of a formal but 

fervent embrace of a broad interpretation 
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nationwide protest 
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The U.S. Supreme Court’s Citizens 

United ruling pounded the last nail in the 



 

 

 

 

coffin of democracy, and we’re here to get 

our democracy back,” declared Steve 

Alesch at a rally here Jan. 20.  

ruling has turned democracy on its head. 

The first thing we have to do is get 

corporations out of elections.” 

 

Alesch was one of 100 demonstrators here 

who braved the bitter cold on t

anniversary of the ruling declaring 

“corporations are people” and allowing 

corporations to spend unlimited and 

unregulated sums of money in political 

campaigns. 

 

In Oakland, Calif., early morning rain 

failed to dampen the spirits of dozens of 

demonstrators who opened their day

protest at the Federal Building with a 

spirited sing-in. 

 

Protesters in San Francisco organized by 

Occupy Wall St. West and Move to Amend 

started the day by blocking five entrances 

of the Wells Fargo headquarters buildi

in the financial district. Police and 

firefighters soon arrived to cut bolts and 

chains with which nearly 70 activists had 

bound themselves together. At least seven 

were arrested. Later in the morning, a 

nearby intersection was reported blocked 

with a banner. 

 

Kyllo v. United States

Supreme Court of the United States 

(2001) 

 

This case presents the question whether 

the use of a thermal-imaging device aimed 

at a private home from a public

detect relative amounts of heat within the 

home constitutes a “search” 

meaning of the Fourth Amendment.

 

In 1991 Agent William Elliott of the 

United States Department of the Interior 

came to suspect that marijuana was being 

grown in the home belonging to petitioner 
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This case presents the question whether 

imaging device aimed 

at a private home from a public street to 

detect relative amounts of heat within the 

 within the 

meaning of the Fourth Amendment. 

In 1991 Agent William Elliott of the 

United States Department of the Interior 

came to suspect that marijuana was being 

he home belonging to petitioner 

Danny Kyllo, part of a triplex on 

Rhododendron Drive in Florence, Oregon. 

Indoor marijuana growth typically 

requires high-intensity lamps. In order to 

determine whether an amount of heat was 

emanating from petitioner

consistent with the use of such lamps, at 

3:20 a.m. on January 16, 1992, Agent 

Elliott and Dan Haas used an Agema 

Thermovision 210 thermal imager to scan 

the triplex. Thermal imagers detect 

infrared radiation, which virtually all 

objects emit but which is not visible to the 

naked eye. The imager converts radiation 

into images based on relative warmth

black is cool, white is hot, shades of gray 

connote relative differences; in that 

respect, it operates somewhat like a video 

camera showing heat images. The sc

Kyllo’s home took only a few minutes and 

was performed from the passenger seat of 

Agent Elliott’s vehicle across the street 

from the front of the house and also from 

the street in back of the house. The scan 

showed that the roof over the garage and 

a side wall of petitioner

relatively hot compared to the rest of the 

home and substantially warmer than 

neighboring homes in the triplex. Agent 

Elliott concluded that petitioner was 

using halide lights to grow marijuana in 

his house, which indeed he was. Based on 

tips from informants, utility bills, and the 

thermal imaging, a Federal Magistrate 

Judge issued a warrant authorizing a 

search of petitioner’s home, and the 

agents found an indoor growing operation 

involving more than 100 plants. 

Petitioner was indicted on one count of 

manufacturing marijuana, in violation of 

21 U.S.C. § 841(a)(1). He unsuccessfully 

moved to suppress the evidence seized 

from his home and then entered a 

conditional guilty plea. 

 

The Court of Appeals for the Ninth 

Circuit remanded the case for an 

evidentiary hearing regarding the 

intrusiveness of thermal imaging. On 
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s home, and the 

agents found an indoor growing operation 

involving more than 100 plants. 
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manufacturing marijuana, in violation of 

21 U.S.C. § 841(a)(1). He unsuccessfully 

moved to suppress the evidence seized 

from his home and then entered a 

The Court of Appeals for the Ninth 

emanded the case for an 

evidentiary hearing regarding the 

intrusiveness of thermal imaging. On 
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remand the District Court found that the 

Agema 210 “is a non-intrusive device 

which emits no rays or beams and shows 

a crude visual image of the heat being 

radiated from the outside of the house”; it 

“did not show any people or activity 

within the walls of the structure”; “[t]he 

device used cannot penetrate walls or 

windows to reveal conversations or 

human activities”; and “[n]o intimate 

details of the home were observed.” Based 

on these findings, the District Court 

upheld the validity of the warrant that 

relied in part upon the thermal imaging, 

and reaffirmed its denial of the motion to 

suppress. The [Court of Appeals] held that 

petitioner had shown no subjective 

expectation of privacy because he had 

made no attempt to conceal the heat 

escaping from his home, and even if he 

had, there was no objectively reasonable 

expectation of privacy because the imager 

“did not expose any intimate details of 

Kyllo’s life,” only “amorphous ‘hot spots’ 

on the roof and exterior wall.” 

 

The Fourth Amendment provides that 

“[t]he right of the people to be secure in 

their persons, houses, papers, and effects, 

against unreasonable searches and 

seizures, shall not be violated.” “At the 

very core” of the Fourth Amendment 

“stands the right of a man to retreat into 

his own home and there be free from 

unreasonable governmental intrusion.” 

With few exceptions, the question 

whether a warrantless search of a home is 

reasonable and hence constitutional must 

be answered no.  

 

On the other hand, the antecedent 

question whether or not a Fourth 

Amendment “search” has occurred is not 

so simple under our precedent. The 

permissibility of ordinary visual 

surveillance of a home used to be clear 

because, well into the 20th century, our 

Fourth Amendment jurisprudence was 

tied to common-law trespass. Visual 

surveillance was unquestionably lawful 

because “‘the eye cannot by the laws of 

England be guilty of a trespass.’” We have 

since decoupled violation of a person’s 

Fourth Amendment rights from 

trespassory violation of his property, but 

the lawfulness of warrantless visual 

surveillance of a home has still been 

preserved. As we observed in California v. 

Ciraolo, 476 U.S. 207, 213 (1986), “[t]he 

Fourth Amendment protection of the 

home has never been extended to require 

law enforcement officers to shield their 

eyes when passing by a home on public 

thoroughfares.” 

 

One might think that the new validating 

rationale would be that examining the 

portion of a house that is in plain public 

view, while it is a “search” despite the 

absence of trespass, is not an 

“unreasonable” one under the Fourth 

Amendment. But in fact we have held 

that visual observation is no “search” at 

all—perhaps in order to preserve 

somewhat more intact our doctrine that 

warrantless searches are presumptively 

unconstitutional. In assessing when a 

search is not a search, we have applied 

somewhat in reverse the principle first 

enunciated in Katz v. United States, 389 

U.S. 347 (1967). Katz involved 

eavesdropping by means of an electronic 

listening device placed on the outside of a 

telephone booth—a location not within 

the catalog (“persons, houses, papers, and 

effects”) that the Fourth Amendment 

protects against unreasonable searches. 

We held that the Fourth Amendment 

nonetheless protected Katz from the 

warrantless eavesdropping because he 

“justifiably relied” upon the privacy of the 

telephone booth. As Justice Harlan’s oft-

quoted concurrence described it, a Fourth 

Amendment search occurs when the 

government violates a subjective 

expectation of privacy that society 

recognizes as reasonable. We have 

subsequently applied this principle to 
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hold that a Fourth Amendment search 

does not occur—even when the explicitly 

protected location of a house is 

concerned—unless “the individual 

manifested a subjective expectation of 

privacy in the object of the challenged 

search,” and “society [is] willing to 

recognize that expectation as reasonable.” 

We have applied this test in holding that 

it is not a search for the police to use a 

pen register at the phone company to 

determine what numbers were dialed in a 

private home, and we have applied the 

test on two different occasions in holding 

that aerial surveillance of private homes 

and surrounding areas does not constitute 

a search 

 

The present case involves officers on a 

public street engaged in more than naked-

eye surveillance of a home. We have 

previously reserved judgment as to how 

much technological enhancement of 

ordinary perception from such a vantage 

point, if any, is too much. While we 

upheld enhanced aerial photography of an 

industrial complex in Dow Chemical, we 

noted that we found “it important that 

this is not an area immediately adjacent 

to a private home, where privacy 

expectations are most heightened.” 

  

III 

It would be foolish to contend that the 

degree of privacy secured to citizens by 

the Fourth Amendment has been entirely 

unaffected by the advance of technology. 

For example, as the cases discussed above 

make clear, the technology enabling 

human flight has exposed to public view 

(and hence, we have said, to official 

observation) uncovered portions of the 

house and its curtilage that once were 

private. See Ciraolo, supra, at 215. The 

question we confront today is what limits 

there are upon this power of technology to 

shrink the realm of guaranteed privacy. 

 

The Katz test—whether the individual 

has an expectation of privacy that society 

is prepared to recognize as reasonable—

has often been criticized as circular, and 

hence subjective and unpredictable. While 

it may be difficult to refine Katz when the 

search of areas such as telephone booths, 

automobiles, or even the curtilage and 

uncovered portions of residences is at 

issue, in the case of the search of the 

interior of homes—the prototypical and 

hence most commonly litigated area of 

protected privacy—there is a ready 

criterion, with roots deep in the common 

law, of the minimal expectation of privacy 

that exists, and that is acknowledged to 

be reasonable. To withdraw protection of 

this minimum expectation would be to 

permit police technology to erode the 

privacy guaranteed by the Fourth 

Amendment. We think that obtaining by 

sense-enhancing technology any 

information regarding the interior of the 

home that could not otherwise have been 

obtained without physical “intrusion into 

a constitutionally protected area,” 

constitutes a search—at least where (as 

here) the technology in question is not in 

general public use. This assures 

preservation of that degree of privacy 

against government that existed when the 

Fourth Amendment was adopted. On the 

basis of this criterion, the information 

obtained by the thermal imager in this 

case was the product of a search. 

 

The Government maintains, however, 

that the thermal imaging must be upheld 

because it detected “only heat radiating 

from the external surface of the house.” 

The dissent makes this its leading point, 

contending that there is a fundamental 

difference between what it calls “off-the-

wall” observations and “through-the-wall 

surveillance.” But just as a thermal 

imager captures only heat emanating 

from a house, so also a powerful 

directional microphone picks up only 

sound emanating from a house-and a 
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satellite capable of scanning from many 

miles away would pick up only visible 

light emanating from a house. We rejected 

such a mechanical interpretation of the 

Fourth Amendment in Katz, where the 

eavesdropping device picked up only 

sound waves that reached the exterior of 

the phone booth. Reversing that approach 

would leave the homeowner at the mercy 

of advancing technology—including 

imaging technology that could discern all 

human activity in the home. While the 

technology used in the present case was 

relatively crude, the rule we adopt must 

take account of more sophisticated 

systems that are already in use or in 

development. The dissent’s reliance on the 

distinction between “off-the-wall” and 

“through-the-wall” observation is entirely 

incompatible with the dissent’s belief, 

which we discuss below, that thermal-

imaging observations of the intimate 

details of a home are impermissible. The 

most sophisticated thermal-imaging 

devices continue to measure heat “off-the-

wall” rather than “through-the-wall”; the 

dissent’s disapproval of those more 

sophisticated thermal-imaging devices is 

an acknowledgement that there is no 

substance to this distinction. As for the 

dissent’s extraordinary assertion that 

anything learned through “an inference” 

cannot be a search, that would validate 

even the “through-the-wall” technologies 

that the dissent purports to disapprove. 

Surely the dissent does not believe that 

the through-the-wall radar or ultrasound 

technology produces an 8–by–10 Kodak 

glossy that needs no analysis (i.e., the 

making of inferences). And, of course, the 

novel proposition that inference insulates 

a search is blatantly contrary to United 

States v. Karo, 468 U.S. 705 (1984), where 

the police “inferred” from the activation of 

a beeper that a certain can of ether was in 

the home. The police activity was held to 

be a search, and the search was held 

unlawful. 

 

The Government also contends that the 

thermal imaging was constitutional 

because it did not “detect private 

activities occurring in private areas.” It 

points out that in Dow Chemical we 

observed that the enhanced aerial 

photography did not reveal any “intimate 

details.” Dow Chemical, however, involved 

enhanced aerial photography of an 

industrial complex, which does not share 

the Fourth Amendment sanctity of the 

home. The Fourth Amendment’s 

protection of the home has never been tied 

to measurement of the quality or quantity 

of information obtained. In Silverman, for 

example, we made clear that any physical 

invasion of the structure of the home, “by 

even a fraction of an inch,” was too much, 

and there is certainly no exception to the 

warrant requirement for the officer who 

barely cracks open the front door and sees 

nothing but the nonintimate rug on the 

vestibule floor. In the home, our cases 

show, all details are intimate details, 

because the entire area is held safe from 

prying government eyes. Thus, in Karo, 

supra, the only thing detected was a can 

of ether in the home; and in Arizona v. 

Hicks, 480 U.S. 321 (1987), the only thing 

detected by a physical search that went 

beyond what officers lawfully present 

could observe in “plain view” was the 

registration number of a phonograph 

turntable. These were intimate details 

because they were details of the home, 

just as was the detail of how warm—or 

even how relatively warm—Kyllo was 

heating his residence. 

 

Limiting the prohibition of thermal 

imaging to “intimate details” would not 

only be wrong in principle; it would be 

impractical in application, failing to 

provide “a workable accommodation 

between the needs of law enforcement and 

the interests protected by the Fourth 

Amendment.” To begin with, there is no 

necessary connection between the 

sophistication of the surveillance 
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equipment and the “intimacy” of the 

details that it observes—which means 

that one cannot say (and the police cannot 

be assured) that use of the relatively 

crude equipment at issue here will always 

be lawful. The Agema Thermovision 210 

might disclose, for example, at what hour 

each night the lady of the house takes her 

daily sauna and bath—a detail that many 

would consider “intimate”; and a much 

more sophisticated system might detect 

nothing more intimate than the fact that 

someone left a closet light on. We could 

not, in other words, develop a rule 

approving only that through-the-wall 

surveillance which identifies objects no 

smaller than 36 by 36 inches, but would 

have to develop a jurisprudence specifying 

which home activities are “intimate” and 

which are not. And even when (if ever) 

that jurisprudence were fully developed, 

no police officer would be able to know in 

advance whether his through-the-wall 

surveillance picks up “intimate” details—

and thus would be unable to know in 

advance whether it is constitutional. 

 

The dissent’s proposed standard—

whether the technology offers the 

“functional equivalent of actual presence 

in the area being searched,” —would seem 

quite similar to our own at first blush. 

The dissent concludes that Katz was such 

a case, but then inexplicably asserts that 

if the same listening device only revealed 

the volume of the conversation, the 

surveillance would be permissible. Yet if, 

without technology, the police could not 

discern volume without being actually 

present in the phone booth, Justice 

STEVENS should conclude a search has 

occurred. Cf. Karo, 468 U.S., at 735 

(STEVENS, J., concurring in part and 

dissenting in part) (“I find little comfort in 

the Court’s notion that no invasion of 

privacy occurs until a listener obtains 

some significant information by use of the 

device .... A bathtub is a less private area 

when the plumber is present even if his 

back is turned”). The same should hold for 

the interior heat of the home if only a 

person present in the home could discern 

the heat. Thus the driving force of the 

dissent, despite its recitation of the above 

standard, appears to be a distinction 

among different types of information—

whether the “homeowner would even care 

if anybody noticed.” The dissent offers no 

practical guidance for the application of 

this standard, and for reasons already 

discussed, we believe there can be none. 

The people in their houses, as well as the 

police, deserve more precision. 

 

We have said that the Fourth Amendment 

draws “a firm line at the entrance to the 

house.” That line, we think, must be not 

only firm but also bright—which requires 

clear specification of those methods of 

surveillance that require a warrant. 

While it is certainly possible to conclude 

from the videotape of the thermal imaging 

that occurred in this case that no 

“significant” compromise of the 

homeowner’s privacy has occurred, we 

must take the long view, from the original 

meaning of the Fourth Amendment 

forward. “The Fourth Amendment is to be 

construed in the light of what was deemed 

an unreasonable search and seizure when 

it was adopted, and in a manner which 

will conserve public interests as well as 

the interests and rights of individual 

citizens.”  

 

Where, as here, the Government uses a 

device that is not in general public use, to 

explore details of the home that would 

previously have been unknowable without 

physical intrusion, the surveillance is a 

“search” and is presumptively 

unreasonable without a warrant. Since we 

hold the Thermovision imaging to have 

been an unlawful search, it will remain 

for the District Court to determine 

whether, without the evidence it provided, 

the search warrant issued in this case was 

supported by probable cause—and if not, 
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whether there is any other basis for 

supporting admission of the evidence that 

the search pursuant to the warrant 

produced. 

 

The judgment of the Court of Appeals is 

reversed; the case is remanded for further 

proceedings consistent with this opinion. 

 

Justice STEVENS, with whom THE 

CHIEF JUSTICE, Justice O’CONNOR, 

and Justice KENNEDY join, 

dissenting. 

There is, in my judgment, a distinction of 

constitutional magnitude between 

“through-the-wall surveillance” that gives 

the observer or listener direct access to 

information in a private area, on the one 

hand, and the thought processes used to 

draw inferences from information in the 

public domain, on the other hand. The 

Court has crafted a rule that purports to 

deal with direct observations of the inside 

of the home, but the case before us merely 

involves indirect deductions from “off-the-

wall” surveillance, that is, observations of 

the exterior of the home. Those 

observations were made with a fairly 

primitive thermal imager that gathered 

data exposed on the outside of petitioner’s 

home but did not invade any 

constitutionally protected interest in 

privacy. Moreover, I believe that the 

supposedly “bright-line” rule the Court 

has created in response to its concerns 

about future technological developments 

is unnecessary, unwise, and inconsistent 

with the Fourth Amendment. 

 

I 

There is no need for the Court to craft a 

new rule to decide this case, as it is 

controlled by established principles from 

our Fourth Amendment jurisprudence. 

One of those core principles, of course, is 

that “searches and seizures inside a home 

without a warrant are presumptively 

unreasonable.” Payton v. New York, 445 

U.S. 573 (1980) (emphasis added). But it 

is equally well settled that searches and 

seizures of property in plain view are 

presumptively reasonable. Whether that 

property is residential or commercial, the 

basic principle is the same: “‘What a 

person knowingly exposes to the public, 

even in his own home or office, is not a 

subject of Fourth Amendment 

protection.’” That is the principle 

implicated here. 

 

While the Court “take[s] the long view” 

and decides this case based largely on the 

potential of yet-to-be-developed 

technology that might allow “through-the-

wall surveillance,” this case involves 

nothing more than off-the-wall 

surveillance by law enforcement officers 

to gather information exposed to the 

general public from the outside of 

petitioner’s home. All that the infrared 

camera did in this case was passively 

measure heat emitted from the exterior 

surfaces of petitioner’s home; all that 

those measurements showed were relative 

differences in emission levels, vaguely 

indicating that some areas of the roof and 

outside walls were warmer than others. 

As still images from the infrared scans 

show, no details regarding the interior of 

petitioner’s home were revealed. Unlike 

an x-ray scan, or other possible “through-

the-wall” techniques, the detection of 

infrared radiation emanating from the 

home did not accomplish “an 

unauthorized physical penetration into 

the premises,” nor did it “obtain 

information that it could not have 

obtained by observation from outside the 

curtilage of the house,” United States v. 

Karo, 468 U.S. 705 (1984). 

 

Indeed, the ordinary use of the senses 

might enable a neighbor or passerby to 

notice the heat emanating from a 

building, particularly if it is vented, as 

was the case here. Additionally, any 

member of the public might notice that 

one part of a house is warmer than 
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another part or a nearby building if, for 

example, rainwater evaporates or snow 

melts at different rates across its 

surfaces. Such use of the senses would not 

convert into an unreasonable search if, 

instead, an adjoining neighbor allowed an 

officer onto her property to verify her 

perceptions with a sensitive thermometer. 

Nor, in my view, does such observation 

become an unreasonable search if made 

from a distance with the aid of a device 

that merely discloses that the exterior of 

one house, or one area of the house, is 

much warmer than another. Nothing 

more occurred in this case. 

 

Thus, the notion that heat emissions from 

the outside of a dwelling are a private 

matter implicating the protections of the 

Fourth Amendment (the text of which 

guarantees the right of people “to be 

secure in their ... houses” against 

unreasonable searches and seizures 

(emphasis added)) is not only 

unprecedented but also quite difficult to 

take seriously. Heat waves, like aromas 

that are generated in a kitchen, or in a 

laboratory or opium den, enter the public 

domain if and when they leave a building. 

A subjective expectation that they would 

remain private is not only implausible but 

also surely not “one that society is 

prepared to recognize as ‘reasonable.’”  

 

To be sure, the homeowner has a 

reasonable expectation of privacy 

concerning what takes place within the 

home, and the Fourth Amendment’s 

protection against physical invasions of 

the home should apply to their functional 

equivalent. But the equipment in this 

case did not penetrate the walls of 

petitioner’s home, and while it did pick up 

“details of the home” that were exposed to 

the public, it did not obtain “any 

information regarding the interior of the 

home,” (emphasis added). In the Court’s 

own words, based on what the thermal 

imager “showed” regarding the outside of 

petitioner’s home, the officers “concluded” 

that petitioner was engaging in illegal 

activity inside the home. It would be quite 

absurd to characterize their thought 

processes as “searches,” regardless of 

whether they inferred (rightly) that 

petitioner was growing marijuana in his 

house, or (wrongly) that “the lady of the 

house [was taking] her daily sauna and 

bath.” Ante, at 2045. In either case, the 

only conclusions the officers reached 

concerning the interior of the home were 

at least as indirect as those that might 

have been inferred from the contents of 

discarded garbage or, as in this case, 

subpoenaed utility records. For the first 

time in its history, the Court assumes 

that an inference can amount to a Fourth 

Amendment violation.  

 

Notwithstanding the implications of 

today’s decision, there is a strong public 

interest in avoiding constitutional 

litigation over the monitoring of emissions 

from homes, and over the inferences 

drawn from such monitoring. Just as “the 

police cannot reasonably be expected to 

avert their eyes from evidence of criminal 

activity that could have been observed by 

any member of the public,” so too public 

officials should not have to avert their 

senses or their equipment from detecting 

emissions in the public domain such as 

excessive heat, traces of smoke, suspicious 

odors, odorless gases, airborne 

particulates, or radioactive emissions, any 

of which could identify hazards to the 

community. In my judgment, monitoring 

such emissions with “sense-enhancing 

technology,” and drawing useful 

conclusions from such monitoring, is an 

entirely reasonable public service. 

 

On the other hand, the countervailing 

privacy interest is at best trivial. After all, 

homes generally are insulated to keep 

heat in, rather than to prevent the 

detection of heat going out, and it does not 

seem to me that society will suffer from a 
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rule requiring the rare homeowner who 

both intends to engage in uncommon 

activities that produce extraordinary 

amounts of heat, and wishes to conceal 

that production from outsiders, to make 

sure that the surrounding area is well 

insulated. The interest in concealing the 

heat escaping from one’s house pales in 

significance to “the chief evil against 

which the wording of the Fourth 

Amendment is directed,” the “physical 

entry of the home,” and it is hard to 

believe that it is an interest the Framers 

sought to protect in our Constitution.  

 

II 

Instead of trying to answer the question 

whether the use of the thermal imager in 

this case was even arguably 

unreasonable, the Court has fashioned a 

rule that is intended to provide essential 

guidance for the day when “more 

sophisticated systems” gain the “ability to 

‘see’ through walls and other opaque 

barriers.” The newly minted rule 

encompasses “obtaining [1] by sense-

enhancing technology [2] any information 

regarding the interior of the home [3] that 

could not otherwise have been obtained 

without physical intrusion into a 

constitutionally protected area ... [4] at 

least where (as here) the technology in 

question is not in general public use.” In 

my judgment, the Court’s new rule is at 

once too broad and too narrow, and is not 

justified by the Court’s explanation for its 

adoption. As I have suggested, I would not 

erect a constitutional impediment to the 

use of sense-enhancing technology unless 

it provides its user with the functional 

equivalent of actual presence in the area 

being searched. 

 

Despite the Court’s attempt to draw a line 

that is “not only firm but also bright,” the 

contours of its new rule are uncertain 

because its protection apparently 

dissipates as soon as the relevant 

technology is “in general public use.” Yet 

how much use is general public use is not 

even hinted at by the Court’s opinion, 

which makes the somewhat doubtful 

assumption that the thermal imager used 

in this case does not satisfy that criterion. 

In any event, putting aside its lack of 

clarity, this criterion is somewhat 

perverse because it seems likely that the 

threat to privacy will grow, rather than 

recede, as the use of intrusive equipment 

becomes more readily available. 

 

It is clear, however, that the category of 

“sense-enhancing technology” covered by 

the new rule is far too broad. It would, for 

example, embrace potential mechanical 

substitutes for dogs trained to react when 

they sniff narcotics. But in United States 

v. Place, we held that a dog sniff that 

“discloses only the presence or absence of 

narcotics” does “not constitute a ‘search’ 

within the meaning of the Fourth 

Amendment,” and it must follow that 

sense-enhancing equipment that 

identifies nothing but illegal activity is 

not a search either. Nevertheless, the use 

of such a device would be unconstitutional 

under the Court’s rule, as would the use 

of other new devices that might detect the 

odor of deadly bacteria or chemicals for 

making a new type of high explosive, even 

if the devices (like the dog sniffs) are “so 

limited both in the manner in which” they 

obtain information and “in the content of 

the information” they reveal. Ibid. If 

nothing more than that sort of 

information could be obtained by using 

the devices in a public place to monitor 

emissions from a house, then their use 

would be no more objectionable than the 

use of the thermal imager in this case. 

 

The application of the Court’s new rule to 

“any information regarding the interior of 

the home,” is also unnecessarily broad. If 

it takes sensitive equipment to detect an 

odor that identifies criminal conduct and 

nothing else, the fact that the odor 

emanates from the interior of a home 
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should not provide it with constitutional 

protection. The criterion, moreover, is too 

sweeping in that information “regarding” 

the interior of a home apparently is not 

just information obtained through its 

walls, but also information concerning the 

outside of the building that could lead to 

(however many) inferences “regarding” 

what might be inside. Under that 

expansive view, I suppose, an officer using 

an infrared camera to observe a man 

silently entering the side door of a house 

at night carrying a pizza might conclude 

that its interior is now occupied by 

someone who likes pizza, and by doing so 

the officer would be guilty of conducting 

an unconstitutional “search” of the home. 

 

Because the new rule applies to 

information regarding the “interior” of the 

home, it is too narrow as well as too 

broad. Clearly, a rule that is designed to 

protect individuals from the overly 

intrusive use of sense-enhancing 

equipment should not be limited to a 

home. If such equipment did provide its 

user with the functional equivalent of 

access to a private place—such as, for 

example, the telephone booth involved in 

Katz, or an office building—then the rule 

should apply to such an area as well as to 

a home. See Katz, 389 U.S., at 351 (“[T]he 

Fourth Amendment protects people, not 

places”). The final requirement of the 

Court’s new rule, that the information 

“could not otherwise have been obtained 

without physical intrusion into a 

constitutionally protected area,” also 

extends too far as the Court applies it. As 

noted, the Court effectively treats the 

mental process of analyzing data obtained 

from external sources as the equivalent of 

a physical intrusion into the home.  

 

The two reasons advanced by the Court as 

justifications for the adoption of its new 

rule are both unpersuasive. First, the 

Court suggests that its rule is compelled 

by our holding in Katz, because in that 

case, as in this, the surveillance consisted 

of nothing more than the monitoring of 

waves emanating from a private area into 

the public domain. Yet there are critical 

differences between the cases. In Katz, 

the electronic listening device attached to 

the outside of the phone booth allowed the 

officers to pick up the content of the 

conversation inside the booth, making 

them the functional equivalent of 

intruders because they gathered 

information that was otherwise available 

only to someone inside the private area; it 

would be as if, in this case, the thermal 

imager presented a view of the heat-

generating activity inside petitioner’s 

home. By contrast, the thermal imager 

here disclosed only the relative amounts 

of heat radiating from the house; it would 

be as if, in Katz, the listening device 

disclosed only the relative volume of 

sound leaving the booth, which 

presumably was discernible in the public 

domain. Surely, there is a significant 

difference between the general and well-

settled expectation that strangers will not 

have direct access to the contents of 

private communications, on the one hand, 

and the rather theoretical expectation 

that an occasional homeowner would even 

care if anybody noticed the relative 

amounts of heat emanating from the walls 

of his house, on the other. It is pure 

hyperbole for the Court to suggest that 

refusing to extend the holding of Katz to 

this case would leave the homeowner at 

the mercy of “technology that could 

discern all human activity in the home.”  

 

Second, the Court argues that the 

permissibility of “through-the-wall 

surveillance” cannot depend on a 

distinction between observing “intimate 

details” such as “the lady of the house 

[taking] her daily sauna and bath,” and 

noticing only “the nonintimate rug on the 

vestibule floor” or “objects no smaller than 

36 by 36 inches.” This entire argument 

assumes, of course, that the thermal 



 

 

 

 

imager in this case could or did perform 

“through-the-wall surveillance”

identify any detail “that would previously 

have been unknowable without physical 

intrusion.” In fact, the device could not, 

and did not, enable its user to identify 

either the lady of the house, the ru

the vestibule floor, or anything else inside 

the house, whether smaller or larger than 

36 by 36 inches. Indeed, the vague 

thermal images of petitioner’s home that 

are reproduced in the Appendix were 

submitted by him to the District Court as 

part of an expert report raising the 

question whether the device could even 

take “accurate, consistent infrared 

images” of the outside of his house. But 

even if the device could reliably show 

extraordinary differences in the amounts 

of heat leaving his home, drawing

inference that there was something 

suspicious occurring inside the 

residence—a conclusion that officers far 

less gifted than Sherlock Holmes would 

readily draw—does not qualify as 

“through-the-wall surveillance,

a Fourth Amendment violation.

 

III 

 

Although the Court is properly and 

commendably concerned about the threats 

to privacy that may flow from advances in 

the technology available to the law 

enforcement profession, it has 

unfortunately failed to heed the tried and 

true counsel of judicial restraint. Instead 

of concentrating on the rather mundane 

issue that is actually presented by the 

case before it, the Court has endeavored 

to craft an all-encompassing rule for the 

future. It would be far wiser to give 

legislators an unimpeded opportun

grapple with these emerging issues rather 

than to shackle them with prematurely 

devised constitutional constraints. I 

respectfully dissent. 
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of heat leaving his home, drawing the 

inference that there was something 

suspicious occurring inside the 

a conclusion that officers far 

less gifted than Sherlock Holmes would 

does not qualify as 

wall surveillance,” much less 
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Although the Court is properly and 

commendably concerned about the threats 

to privacy that may flow from advances in 

the technology available to the law 

enforcement profession, it has 

unfortunately failed to heed the tried and 

ial restraint. Instead 

of concentrating on the rather mundane 

issue that is actually presented by the 

case before it, the Court has endeavored 

encompassing rule for the 

future. It would be far wiser to give 

legislators an unimpeded opportunity to 

grapple with these emerging issues rather 

than to shackle them with prematurely 

devised constitutional constraints. I 

 

 

In re Application for Pen Register & 

Trap/Trace Device with Cell Site 

Location Auth.

S. D. Texas (2005)

 

As part of an ongoing criminal 

investigation, the government seek

court order compelling a cell phone 

company to disclose records of a 

customer’s cell phone use. Among the 

records sought is “cell site data,

reveals the user’s physical location while 

the phone is turned on. By order dated 

September 2, 2005, the court granted the 

application in large part, authorizing the 

continued use of a pen register/trap and 

trace device and disclosure of certain 

customer records including historical cell 

site data. However, the order denied 

access to prospective cell site in

for reasons explained more fully in this 

opinion. 

 

**** 

 

The basic contours of electronic 

surveillance law were fixed by the 

Electronic Communications Privacy Act of 

1986 (“ECPA”). The ECPA comprised 

three titles. Title I amended the 1968 

federal wiretap statute to cover electronic 

communications. The Wiretap Act had 

imposed several additional requirements 

for lawful interception of a telephone 

conversation, beyond a judicial finding of 

probable cause: a wiretap is authorized 

only for specified crimes, for a limited 

duration, as a last resort, with minimized 

interception of innocent conversations, 

notice to targets, and extensive judicial 

oversight. See generally 18 U.S.C. § 2518. 

The ECPA amendments extended these 

restrictions to interception of 

communications, with certain significant 

exceptions. This portion of the ECPA has 

no bearing on the issue before us, except 

to illustrate the full panoply of protections 

given to the content of private 
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Electronic Communications Privacy Act of 
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three titles. Title I amended the 1968 

l wiretap statute to cover electronic 

communications. The Wiretap Act had 

imposed several additional requirements 

for lawful interception of a telephone 

conversation, beyond a judicial finding of 

probable cause: a wiretap is authorized 

rimes, for a limited 

duration, as a last resort, with minimized 

interception of innocent conversations, 

notice to targets, and extensive judicial 

oversight. See generally 18 U.S.C. § 2518. 

The ECPA amendments extended these 

restrictions to interception of electronic 

communications, with certain significant 

exceptions. This portion of the ECPA has 

no bearing on the issue before us, except 

to illustrate the full panoply of protections 

given to the content of private 
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conversations under the Fourth 

Amendment; indeed, one commentator 

has referred to these wiretap 

requirements collectively as a form of 

“super-warrant.”  

 

Another portion of ECPA’s Title I 

concerns mobile tracking devices. Pub.L. 

No. 99-508, Title I, § 108(a), 100 Stat. 

1858 (Oct. 21, 1986) (codified at 18 U.S.C. 

§ 3117). The purpose of this provision was 

narrow: to authorize monitoring of 

tracking devices which may move across 

district lines. The ECPA was not intended 

to affect the legal standard for the 

issuance of orders authorizing these 

devices. A Rule 41 probable cause warrant 

was (and is) the standard procedure for 

authorizing the installation and use of 

mobile tracking devices. See United 

States v. Karo, 468 U.S. 705 (1984) 

(warrantless monitoring of beeper in 

private residence violates Fourth 

Amendment). Title I of the ECPA also 

defines the term “tracking device” to 

mean “an electronic or mechanical device 

which permits the tracking of the 

movement of a person or thing.” 18 U.S.C. 

§ 3117(b). This broad definition, which is 

cross referenced in other portions of the 

ECPA, carries important implications for 

cell site data access, to which we will 

return below. 

 

Title II of the ECPA created a new 

chapter of the criminal code dealing with 

access to stored communications and 

transaction records. This portion of the 

statute is commonly known as the “Stored 

Communications Act” or “SCA.” The core 

is § 2703, authorizing government access 

to stored communications or transaction 

records in the hands of third party service 

providers. There are three categories of 

information, each with differing access 

requirements: (a) contents of wire or 

electronic communications in electronic 

storage; (b) contents of wire or electronic 

communications in a remote computing 

service; and (c) subscriber records 

concerning electronic communication 

service or remote computing service. The 

first two categories of content information 

generally require either a search warrant 

under Rule 41 or notice to the subscriber 

or customer. The third category of 

information-subscriber records-may be 

obtained by a court order upon proof of 

“specific and articulable facts showing ... 

reasonable grounds to believe that ... the 

records or other information sought, are 

relevant and material to an ongoing 

criminal investigation.” 18 U.S.C. § 

2703(d). This “specific and articulable 

facts” threshold, the result of a 1994 

amendment, imposes an intermediate 

standard between an administrative 

subpoena and a probable cause warrant. 

  

Title III of the ECPA covers pen registers 

and trap/trace devices. This portion of the 

Act will be referred to as the “Pen/Trap 

Statute.” A “pen register” is a device that 

records the numbers dialed for outgoing 

calls made from the target phone. A trap 

and trace device captures the numbers of 

calls made to the target phone. The 

Supreme Court held in Smith v. 

Maryland, 442 U.S. 735 (1979), that a 

person has no reasonable expectation of 

privacy in the telephone numbers she 

dials. Consequently, the legal hurdle for 

pen/trap surveillance is very low: a law 

enforcement officer need only certify that 

information likely to be obtained by the 

pen register or trap and trace device “is 

relevant to an ongoing criminal 

investigation.” Upon that certification, the 

court must enter an ex parte order.  

 

Despite frequent amendment, the basic 

architecture of electronic surveillance law 

erected by the ECPA remains in place to 

this day. This statutory scheme has four 

broad categories, arranged from highest 

to lowest legal process for obtaining court 

approval: 
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• wiretaps;  

• tracking devices; 

• stored communications and subscriber 

records; 

• pen register/trap and trace 

 

With this background in mind, we turn to 

the question at hand: what legal process 

is required for the government to collect 

prospective cell site data? In other words, 

which category of electronic surveillance 

law covers such location information? 

 

**** 

 

Our analysis begins with the tracking 

device category, which appears at first 

glance to provide the most likely fit for 

cell site location monitoring. In its first 

opinion dealing with the ECPA, the Fifth 

Circuit cautioned that rigorous attention 

must be paid to statutory definitions 

when interpreting this complex statute: 

“Understanding the Act requires 

understanding and applying its many 

technical terms as defined by the Act, as 

well as engaging in painstaking, 

methodical analysis.”  

 

The ECPA’s definition of tracking device 

is concise and straight-forward: 

As used in this section, the term “tracking 

device” means an electronic or mechanical 

device which permits the tracking of the 

movement of a person or thing. 

 

Aside from its welcome brevity, the 

definition is striking for its breadth. Note 

that a device is covered even though it 

may not have been intended or designed 

to track movement; it is enough if the 

device merely “permits” tracking. Nor 

does the definition suggest that a covered 

device can have no function other than 

tracking movement. Finally, there is no 

specification of how precise the tracking 

must be. Whether from room to room, 

house to house, neighborhood to 

neighborhood, or city to city, this 

unqualified definition draws no 

distinction. 

 

The government contends that this 

interpretation of “tracking device” is too 

expansive, and points to the Senate 

Report on the ECPA which contained a 

glossary of technological terms defining 

“electronic tracking devices” as one-way 

radio “homing” devices. But even if this 

glossary definition accurately depicted the 

Senate’s working understanding of the 

term in 1986, that definition never made 

it into the United States Code. So, if the 

government is correct that the glossary 

definition is narrower than § 3117(b), the 

only permissible inference is that 

Congress intended “tracking device” to 

have the broader meaning. Far from 

supporting the government’s position, the 

glossary definition undermines it. 

 

By adopting the broader language, 

Congress may simply have been 

anticipating future advances in tracking 

technology. Such advances have indeed 

come to pass: 

 

“Tracking devices have progressed a long 

way. Most agencies now have 

sophisticated tracking devices that use 

cell site towers or satellites.... These types 

of tracking devices are usually monitored 

from the law enforcement agency’s office. 

Through the use of computers, a signal is 

sent to the tracking device (it is pinged), 

and the tracking device responds. The 

signal is picked up using cellular 

telephone cell sites or satellites. The 

location of the tracker, and therefore the 

vehicle, is determined through 

triangulation and a computer monitor at 

the agency office shows the location of the 

vehicle on a map. These tracking devices 

are very accurate, and can differentiate 

between a vehicle traveling on an 

interstate highway or the feeder (service) 

road. The tracking devices will also 

provide the direction of travel and the 
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speed the vehicle is traveling.” Robert 

Stabe, Electronic Surveillance-Non-

Wiretap, § 3.31, in U.S. Dep’t of Justice, 

Federal Narcotics Prosecutions.9 

(emphasis supplied).  

 

Thus, even traditional tracking devices 

such as beepers on vehicles are now 

monitored via radio signals using the very 

same cell phone towers used to transmit 

cell site data. Given this convergence in 

technology, the distinction between cell 

site data and information gathered by a 

tracking device has practically vanished. 

While Congress may not have known back 

in 1986 that a cell phone would come to be 

used as a tracking device, the broad 

language of § 3117(b) certainly left open 

that possibility. 

While the cell phone was not originally 

conceived as a tracking device, law 

enforcement converts it to that purpose by 

monitoring cell site data. As with a 

tracking device, this process is usually 

surreptitious and unknown to the phone 

user, who may not even be on the phone. 

The technique was described in United 

States v. Forest, 355 F.3d 942 (6th 

Cir.2004), where DEA agents lost visual 

contact with two individuals under 

wiretap surveillance for cocaine 

trafficking: 

 

In order to reestablish visual contact, a 

DEA agent dialed Garner’s cellular phone 

(without allowing it to ring) several times 

that day and used Sprint’s computer data 

to determine which transmission towers 

were being “hit” by Garner’s phone. This 

“cell-site data” revealed the general 

location of Garner. From this data, DEA 

agents determined that Garner had 

traveled to the Cleveland area and then 

returned to the area of 

Youngstown/Warren. 

 

Garner’s cell phone functioned no 

differently than a traditional beeper 

device, the only difference being that it 

was on his person instead of attached to 

his vehicle. 

 

The government resists categorizing cell 

site data in the hands of service providers 

as information from a tracking device, 

because it does not provide “detailed” 

location information. This argument is 

unpersuasive for several reasons. 

Textually, § 3117(b) does not distinguish 

between general vicinity tracking and 

detailed location tracking. Even if the 

statute had hinted at such a limitation, 

technological innovation would quickly 

render it obsolete. In December 1997, the 

Federal Communications Commission 

issued final “Enhanced 911” (E911) rules 

requiring cellular service providers to 

upgrade their systems to identify more 

precisely the longitude and latitude of 

mobile units making emergency 911 calls. 

By the end of 2005, carriers using 

handset-based location technology will be 

required to locate cell phones within 50 

meters for 67% of calls, and 150 meters 

for 95% of calls. See 47 C.F.R. § 20.18(h) 

(2005). Location based services (LBS) are 

part of the next wave of cell phone 

features coming to the wireless 

marketplace. A recent Google search 

retrieved a website advertising itself as a 

“leading provider of wireless location-

based services (LBS) that leverage an 

individual’s location to deliver 

customized, actionable information” such 

as “last known locations,” “location-based 

alerts,” and “proximity-based points of 

interest.” This inexorable combination of 

market and regulatory stimuli ensures 

that cell phone tracking will become more 

precise with each passing year. 

 

The DOJ has not been so circumspect 

about applying the “tracking device” label 

in its own Electronic Surveillance 

Manual. Discussing an electronic device 

known as a “trigger-fish,” which enables 

law enforcement to gather cell site data 

directly, without the assistance of the 
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service provider, the manual repeatedly 

uses the term “tracking device.” Yet the 

trigger-fish identifies the location of the 

user by exactly the same triangulation 

method that the government would apply 

to cell site data obtained from the cell 

phone company. If the tracking device 

label is warranted in the one case, it is 

warranted in the other. The label should 

not change merely because the equipment 

used to obtain the tracking data belongs 

to the service provider rather than law 

enforcement. 

 

The government posits a slippery slope of 

adverse consequences unintended by 

Congress if cell phones could be classified 

as tracking devices under § 3117(b). For 

example, the government notes that land-

line phones, computers, and even credit 

cards can sometimes reveal the user’s 

location, and these things have never 

been considered tracking devices. But 

learning a credit card user’s location at 

the point of purchase is far different from 

continuously monitoring a person’s 

movement from place to place in real 

time. Section 3117(b) covers only those 

devices which permit the “tracking of the 

movement of a person or object.” 

(emphasis supplied). Cell site data allows 

continuous tracking of actual movement, 

i.e., change of location over time; the 

examples cited by the government do not. 

 

In the same vein, the government argues 

that such a broad interpretation of § 

3117(b) “would eviscerate privacy 

protection under the Wiretap Act and the 

SCA for most communications now 

deemed electronic communications.” This 

argument rests on a fallacy-i.e., that 

classifying cell site data as tracking 

information means that a cell phone must 

be regarded solely as a tracking device for 

all purposes, so that any form of 

communication from a cell phone ipso 

facto becomes a communication from a 

tracking device. Such reasoning ignores 

the multi-functional nature of the modern 

cell phone. This device delivers many 

different types of communication: live 

conversations, voice mail, pages, text 

messages, e-mail, alarms, internet, video, 

photos, dialing, signaling, etc. The legal 

standard for government access depends 

entirely upon the type of communication 

involved. Congress has decreed the 

highest protection for the contents of live 

conversations acquired via wiretap, 

intermediate protection for stored 

electronic communications, and the least 

protection for telephone numbers dialed. 

The legal threshold for each type of 

communication is different, 

notwithstanding that a cell phone 

transmits them all. It would surely make 

no sense to impose the wiretap 

requirements upon a pen/trap application 

merely because the cell phone can be used 

to intercept live conversations; it makes 

no more sense to impose the tracking 

device requirements for access to other 

types of cell phone communications 

unrelated to physical location. 

 

Ironically, it is the government’s position 

that threatens to undermine the federal 

statutory scheme for electronic 

surveillance. As we have seen, a cell 

phone can readily be converted by law 

enforcement to function as a tracking 

device, employing much the same 

technology as the modern beeper or 

transponder. Under the government’s 

theory, law enforcement could simply 

install cell phones in place of the beepers 

currently underneath vehicles and inside 

drum barrels, and eliminate forever the 

need to obtain a Rule 41 search warrant 

for tracking surveillance. As explained 

more fully in the next part, this would 

violate congressional intent by collapsing 

the barriers between the distinct 

categories of electronic surveillance 

erected by Congress in the ECPA. 

 



 

 

 

 

A word about the Fourth Amendment 

implications of cell site tracking is 

order here. The government contends that 

probable cause should never be required 

for cell phone tracking because there is no 

reasonable expectation of privacy in cell 

site location data, analogizing such 

information to the telephone numbers 

found unprotected in Smith v. Maryland, 

442 U.S. 735 (1979). The Sixth Circuit 

rejected that analogy in United States v. 

Forest, 355 F.3d 942, 951

Cir.2004). Unlike dialed telephone 

numbers, cell site data is not “

conveyed” by the user to the phone

company. As we have seen, it is 

transmitted automatically during the 

registration process, entirely independent 

of the user’s input, control, or knowledge. 

Sometimes, as in Forest, cell site data is 

triggered by law enforcement’s dialing of 

the particular number. 355 F.3d at 951. 

For these reasons the Sixth Circuit was 

persuaded that Smith did not extend to 

cell site data, but rejected the defendant

constitutional claim on the narrower 

ground that the surveillance took place on 

public highways, where the

legitimate expectation of privacy. 

 

For purposes of this decision it is 

unnecessary to draw the line between 

permissible and impermissible 

warrantless monitoring of cell site data. 

As in any tracking situation, it is 

impossible to know in advance

the requested phone monitoring will 

invade the target’s Fourth Amendment 

rights. The mere possibility of such an 

invasion is sufficient to require the 

prudent prosecutor to seek a Rule 41 

search warrant. Because the government 

cannot demonstrate that cell site tracking 

could never under any circumstance 

implicate Fourth Amendment privacy 

rights, there is no reason to treat cell 

phone tracking differently from other 

forms of tracking under 18 U.S.C. § 3117, 

which routinely require probable cause.
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United States v. Karo

Supreme Court of the United States 

(1984) 

 

In August 1980 Agent Rottinger of the 

Drug Enforcement Administration (DEA) 

learned that respondents James Karo, 

Richard Horton, and William Harley had 

ordered 50 gallons of ether from 

Government informant Carl Muehlenweg 

of Graphic Photo Design in Albuquerque, 

N.M. Muehlenweg told Rottinger that the 

ether was to be used to extract cocaine 

from clothing that had been imported i

the United States. The Government 

obtained a court order authorizing the 

installation and monitoring of a beeper in 

one of the cans of ether. With 

Muehlenweg’s consent, agents substituted 

their own can containing a beeper for one 

of the cans in the shipment and then had 

all 10 cans painted to give them a uniform 

appearance. 

 

On September 20, 1980, agents saw Karo 

pick up the ether from Muehlenweg. They 

then followed Karo to his house using 

visual and beeper surveillance. At one 

point later that day, agents determined by 

using the beeper that the ether was still 

inside the house, but they later 

determined that it had been moved 

undetected to Horton’s house, where they 

located it using the beeper. Agent 

Rottinger could smell the ether from the 

public sidewalk near Horton

Two days later, agents discovered that the 

ether had once again been moved, and, 

using the beeper, they located it at the 

residence of Horton’s father. The next 

day, the beeper was no longer 

transmitting from Horton’s father

and agents traced the beeper to a 

commercial storage facility.
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Because the beeper equipment was not 

sensitive enough to allow agents to learn 

precisely which locker the ether was in, 

agents obtained a subpoena for the 

records of the storage company and 

learned that locker 143 had been rented 

by Horton. Using the beeper, agents 

confirmed that the ether was indeed in 

one of the lockers in the row containing 

locker 143, and using their noses they 

detected the odor of ether emanating from 

locker 143. On October 8 agents obtained 

an order authorizing installation of an 

entry tone alarm into the door jamb of the 

locker so they would be able to tell when 

the door was opened. 

 

**** 

 

That leaves the question whether any 

part of this additional information 

contained in the warrant affidavit was 

itself the fruit of a Fourth Amendment 

violation to which any of the occupants of 

the house could object. As far as the 

present record reveals, two of the four 

respondents who had standing to object to 

the search of the residence—Steele and 

Roth—had no interest in any of the 

arguably private places in which the 

beeper was monitored prior to its arrival 

in Taos. The evidence seized in the house 

would be admissible against them. 

 

The question as to Horton and Harley is 

somewhat more complicated. On the 

initial leg of its journey, the ether came to 

rest in Karo’s house where it was 

monitored; it then moved in succession to 

two other houses, including Horton’s, 

before it was moved first to a locker in one 

public warehouse and then to a locker in 

another. Both lockers were rented jointly 

by Horton and Harley. On September 6, 

the ether was removed from the second 

storage facility and transported to Taos. 

 

Assuming for present purposes that prior 

to its arrival at the second warehouse the 

beeper was illegally used to locate the 

ether in a house or other place in which 

Horton or Harley had a justifiable claim 

to privacy, we are confident that such use 

of the beeper does not taint its later use in 

locating the ether and tracking it to Taos. 

The movement of the ether from the first 

warehouse was undetected, but by 

monitoring the beeper the agents 

discovered that it had been moved to the 

second storage facility. No prior 

monitoring of the beeper contributed to 

this discovery; using the beeper for this 

purpose was thus untainted by any 

possible prior illegality. Furthermore, the 

beeper informed the agents only that the 

ether was somewhere in the warehouse; it 

did not identify the specific locker in 

which the ether was located. Monitoring 

the beeper revealed nothing about the 

contents of the locker that Horton and 

Harley had rented and hence was not a 

search of that locker. The locker was 

identified only when agents traversing the 

public parts of the facility found that the 

smell of ether was coming from a specific 

locker. 

 

The agents set up visual surveillance of 

that locker, and on September 6, they 

observed Rhodes and a female remove the 

ether and load it into Horton’s pickup 

truck. The truck moved over the public 

streets and was tracked by beeper to 

Rhodes’ house, where it was temporarily 

parked. At about 6 p.m. the truck was 

observed departing and was tracked 

visually and by beeper to the vicinity of 

the house in Taos. Because locating the 

ether in the warehouse was not an illegal 

search—and because the ether was seen 

being loaded into Horton’s truck, which 

then traveled the public highways—it is 

evident that under Knotts there was no 

violation of the Fourth Amendment as to 

anyone with or without standing to 

complain about monitoring the beeper 

while it was located in Horton’s truck. 

Under these circumstances, it is clear that 



 

 

 

 

the warrant affidavit, after striking the 

facts about monitoring the beeper while it 

was in the Taos residence, contained 

sufficient untainted information to 

furnish probable cause for the issuance of 

the search warrant. The evidence seized 

in the house should not have been 

suppressed with respect to any of the 

respondents. 

 

 

Trulock v. Freeh 

4th Circuit (2001) 

 

Trulock argues that the search of his 

password-protected files violated his 

Fourth Amendment rights. He asserts 

that the search was improper because: (i) 

there was no warrant; (ii) neither he nor 

Conrad consented voluntarily to the 

search; and (iii) even if Conrad

were valid, she did not have the authority 

to consent to a search of his password

protected files. As we have previously 

stated, Bumper leads us to conclude that 

Conrad’s consent to search was 

involuntary. Even if her consent were 

voluntary, however, it would not 

authorize a search of Trulock

password-protected files. 

 

Consent to search in the absence of a 

warrant may, in some circumstances, be 

given by a person other than the target of 

the search. Two criteria must be met in 

order for third party consent to be 

effective. First, the third party must have 

authority to consent to the search. 

Second, the third party’s consent must be 

voluntary.  

 

Authority to consent originates not from a 

mere property interest, but instead from 

“mutual use of the property by persons 

generally having joint access or control for 

most purposes, so that it is reasonable to 

recognize that any of the co-inhabitants 

has the right to permit the inspection in 
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Trulock argues that the search of his 

protected files violated his 

Fourth Amendment rights. He asserts 

that the search was improper because: (i) 

there was no warrant; (ii) neither he nor 

Conrad consented voluntarily to the 

if Conrad’s consent 

were valid, she did not have the authority 

to consent to a search of his password-

protected files. As we have previously 

stated, Bumper leads us to conclude that 

s consent to search was 

involuntary. Even if her consent were 

tary, however, it would not 

authorize a search of Trulock’s private, 

Consent to search in the absence of a 

warrant may, in some circumstances, be 

given by a person other than the target of 

the search. Two criteria must be met in 

order for third party consent to be 

effective. First, the third party must have 

authority to consent to the search. 

s consent must be 

Authority to consent originates not from a 

mere property interest, but instead from 

mutual use of the property by persons 

generally having joint access or control for 

most purposes, so that it is reasonable to 

inhabitants 

has the right to permit the inspection in 

his own right and that others have 

assumed the risk that one of their number 

might permit the common area to be 

searched.”  

 

We conclude that, based on the facts in 

the complaint, Conrad lacked authority to 

consent to the search of Trulock

Conrad and Trulock both used a computer 

located in Conrad’s bedroom and each had 

joint access to the hard drive. Conrad and 

Trulock, however, protected their 

personal files with passwords; Conrad did 

not have access to Trulock

Although Conrad had authority to consent 

to a general search of the co

authority did not extend to Trulock

password-protected files.  

 

In United States v. Block, this Court held 

that the defendant’s mother had authority 

to consent to a search of his room, which 

was located in the home they shared. The 

mother’s authority did not extend to a 

search of a locked footlocker located 

within the room, however. We noted that 

authority to consent “cannot be thought 

automatically to extend to the interiors of 

every discrete enclosed space capable of 

search within the area ... the rule has to 

be one of reason that assesses the critical 

circumstances indicating the presence or 

absence of a discrete expectation of 

privacy with respect to the particular 

object.”  

 

Trulock’s password-protected files are 

analogous to the locked fo

the bedroom. By using a password, 

Trulock affirmatively intended to exclude 

Conrad and others from his personal files. 

Moreover, because he concealed his 

password from Conrad, it cannot be said 

that Trulock assumed the risk that 

Conrad would permit others to search his 

files. Thus, Trulock had a reasonable 

expectation of privacy in the password

protected computer files and Conrad

authority to consent to the search did not 

his own right and that others have 

risk that one of their number 

might permit the common area to be 

We conclude that, based on the facts in 

the complaint, Conrad lacked authority to 

consent to the search of Trulock’s files. 

Conrad and Trulock both used a computer 

s bedroom and each had 

joint access to the hard drive. Conrad and 

Trulock, however, protected their 

personal files with passwords; Conrad did 

not have access to Trulock’s passwords. 

Although Conrad had authority to consent 

to a general search of the computer, her 

authority did not extend to Trulock’s 

 

In United States v. Block, this Court held 

s mother had authority 

to consent to a search of his room, which 

was located in the home they shared. The 
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search of a locked footlocker located 

within the room, however. We noted that 
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automatically to extend to the interiors of 

every discrete enclosed space capable of 

.. the rule has to 
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circumstances indicating the presence or 

absence of a discrete expectation of 

privacy with respect to the particular 

protected files are 

analogous to the locked footlocker inside 

the bedroom. By using a password, 

Trulock affirmatively intended to exclude 

Conrad and others from his personal files. 

Moreover, because he concealed his 

password from Conrad, it cannot be said 

that Trulock assumed the risk that 

d permit others to search his 

files. Thus, Trulock had a reasonable 

expectation of privacy in the password-

protected computer files and Conrad’s 

authority to consent to the search did not 



 

 

 

 

extend to them. Trulock, therefore, has 

alleged a violation of his F

Amendment rights. 

 

 

Dow Chem. Co. v. United States

Supreme Court of the United States 

(1986) 

 

We turn now to Dow’s contention that 

taking aerial photographs constitu

search without a warrant, thereby 

violating Dow’s rights under the Fourth 

Amendment. In making this contention, 

however, Dow concedes that a simple 

flyover with naked-eye observation, or the 

taking of a photograph from a nearby 

hillside overlooking such a facility, would 

give rise to no Fourth Amendment 

problem. 

 

In California v. Ciraolo, 476 U.S. 207 

(1986), decided today, we hold that naked

eye aerial observation from an altitude of 

1,000 feet of a backyard within the 

curtilage of a home does not co

search under the Fourth Amendment.

 

In the instant case, two additional Fourth 

Amendment claims are presented: 

whether the common-law 

doctrine encompasses a large industrial 

complex such as Dow’s, and whether 

photography employing an aerial mapping 

camera is permissible in this context. Dow 

argues that an industrial plant, even one 

occupying 2,000 acres, does not fall within 

the “open fields” doctrine of Oliver v. 

United States but rather is an 

curtilage” having constitutional protection 

equivalent to that of the curtilage of a 

private home. Dow further contends that 

any aerial photography of this 

curtilage” intrudes upon its reasonable 

expectations of privacy. Plainly a business 

establishment or an industrial o

commercial facility enjoys certain 
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extend to them. Trulock, therefore, has 

alleged a violation of his Fourth 
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s contention that 
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search without a warrant, thereby 

s rights under the Fourth 

Amendment. In making this contention, 

however, Dow concedes that a simple 

eye observation, or the 

taking of a photograph from a nearby 

uch a facility, would 

give rise to no Fourth Amendment 

ornia v. Ciraolo, 476 U.S. 207 

(1986), decided today, we hold that naked-

eye aerial observation from an altitude of 

1,000 feet of a backyard within the 

curtilage of a home does not constitute a 

search under the Fourth Amendment. 

In the instant case, two additional Fourth 

Amendment claims are presented: 

law “curtilage” 

doctrine encompasses a large industrial 

s, and whether 

aerial mapping 

camera is permissible in this context. Dow 

argues that an industrial plant, even one 

occupying 2,000 acres, does not fall within 

doctrine of Oliver v. 

United States but rather is an “industrial 

onal protection 

equivalent to that of the curtilage of a 

private home. Dow further contends that 

any aerial photography of this “industrial 

intrudes upon its reasonable 

expectations of privacy. Plainly a business 

establishment or an industrial or 

commercial facility enjoys certain 

protections under the Fourth 

Amendment.  

 

Two lines of cases are relevant to the 

inquiry: the curtilage doctrine and the 

“open fields” doctrine. The curtilage area 

immediately surrounding a private house 

has long been given protection as a place 

where the occupants have a reasonable 

and legitimate expectation of privacy that 

society is prepared to accept. As the 

curtilage doctrine evolved to protect much 

the same kind of privacy as that covering 

the interior of a structure, the contrasting 

“open fields” doctrine evolved as well. 

From Hester v. United States, 265 U.S. 57 

(1924), to Oliver v. United States, 466 

U.S. 170 (1984), the Court has drawn a 

line as to what expectations are 

reasonable in the open areas beyond the 

curtilage of a dwelling: “open fields do not 

provide the setting for those intimate 

activities that the [Fourth] Amendment is 

intended to shelter from governmental 

interference or surveillance.

U.S., at 179. In Oliver, we held that 

individual may not legitimately demand 

privacy for activities out of doors in fields, 

except in the area immediately 

surrounding the home.” To fall within the 

“open fields” doctrine the area 

neither ‘open’ nor a ‘field’ 

are used in common speech.

 

Dow plainly has a reasonable, legitimate, 

and objective expectation of privacy 

within the interior of its covered 

buildings, and it is equally clear that 

expectation is one society is prepared to 

observe. Moreover, it could hardly be 

expected that Dow would erect a huge 

cover over a 2,000-acre tract. In 

contending that its entire enclosed plant 

complex is an “industrial curtilage,

argues that its exposed manufacturing 

facilities are analogous to the curtilage 

surrounding a home because it has 

every possible step to bar access from 

ground level. 

protections under the Fourth 
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The Court of Appeals held that whatever 

the limits of an “industrial curtilage” 

barring ground -level intrusions into 

Dow’s private areas, the open areas 

exposed here were more analogous to 

“open fields” than to a curtilage for 

purposes of aerial observation. 749 F.2d, 

at 312-314. In Oliver, the Court described 

the curtilage of a dwelling as “the area to 

which extends the intimate activity 

associated with the ‘sanctity of a man’s 

home and the privacies of life.’” The 

intimate activities associated with family 

privacy and the home and its curtilage 

simply do not reach the outdoor areas or 

spaces between structures and buildings 

of a manufacturing plant. 

 

Admittedly, Dow’s enclosed plant 

complex, like the area in Oliver, does not 

fall precisely within the “open fields” 

doctrine. The area at issue here can 

perhaps be seen as falling somewhere 

between “open fields” and curtilage, but 

lacking some of the critical characteristics 

of both. Dow’s inner manufacturing areas 

are elaborately secured to ensure they are 

not open or exposed to the public from the 

ground. Any actual physical entry by EPA 

into any enclosed area would raise 

significantly different questions, because 

“[t]he businessman, like the occupant of a 

residence, has a constitutional right to go 

about his business free from unreasonable 

official entries upon his private 

commercial property.” The narrow issue 

raised by Dow’s claim of search and 

seizure, however, concerns aerial 

observation of a 2,000-acre outdoor 

manufacturing facility without physical 

entry. 

 

We pointed out in Donovan v. Dewey that 

the Government has “greater latitude to 

conduct warrantless inspections of 

commercial property” because “the 

expectation of privacy that the owner of 

commercial property enjoys in such 

property differs significantly from the 

sanctity accorded an individual’s home.” 

Oliver recognized that in the open field 

context, “the public and police lawfully 

may survey lands from the air.” Here, 

EPA was not employing some unique 

sensory device that, for example, could 

penetrate the walls of buildings and 

record conversations in Dow’s plants, 

offices, or laboratories, but rather a 

conventional, albeit precise, commercial 

camera commonly used in mapmaking. 

The Government asserts it has not yet 

enlarged the photographs to any 

significant degree, but Dow points out 

that simple magnification permits 

identification of objects such as wires as 

small as ½-inch in diameter. 

It may well be, as the Government 

concedes, that surveillance of private 

property by using highly sophisticated 

surveillance equipment not generally 

available to the public, such as satellite 

technology, might be constitutionally 

proscribed absent a warrant. But the 

photographs here are not so revealing of 

intimate details as to raise constitutional 

concerns. Although they undoubtedly give 

EPA more detailed information than 

naked-eye views, they remain limited to 

an outline of the facility’s buildings and 

equipment. The mere fact that human 

vision is enhanced somewhat, at least to 

the degree here, does not give rise to 

constitutional problems. An electronic 

device to penetrate walls or windows so as 

to hear and record confidential 

discussions of chemical formulae or other 

trade secrets would raise very different 

and far more serious questions; other 

protections such as trade secret laws are 

available to protect commercial activities 

from private surveillance by competitors. 

 

We conclude that the open areas of an 

industrial plant complex with numerous 

plant structures spread over an area of 

2,000 acres are not analogous to the 

“curtilage” of a dwelling for purposes of 



 

 

 

 

aerial surveillance; such an industrial 

complex is more comparable to an open 

field and as such it is open to the view and 

observation of persons in aircraft lawfully 

in the public airspace immediately above 

or sufficiently near the area for the reach 

of cameras. 

 

Justice POWELL, with whom Justice 

BRENNAN, Justice MARSHALL, and 

Justice BLACKMUN join, concurring 

in Part and dissenting in part.

The Fourth Amendment protects private 

citizens from arbitrary surveillance by 

their Government. For nearly 20 years, 

this Court has adhered to a standard that 

ensured that Fourth Amendment rights 

would retain their vitality as technology 

expanded the Government’s c

commit unsuspected intrusions into 

private areas and activities. Today, in the 

context of administrative aerial 

photography of commercial premises, the 

Court retreats from that standard. It 

holds that the photography was not a 

Fourth Amendment “search” 

was not accompanied by a physical 

trespass and because the equipment used 

was not the most highly sophisticated 

form of technology available to the 

Government. Under this holding, the 

existence of an asserted privacy interest 

apparently will be decided solely by 

reference to the manner of surveillance 

used to intrude on that interest. Such an 

inquiry will not protect Fourth 

Amendment rights, but rather will permit 

their gradual decay as technology 

advances. 

 

 

Hedonic Damages:

An Alternative Approach
Trent Webb (1992) 

 

When a person sustains an injury for 

which an action at law may lie, many 
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was not accompanied by a physical 

trespass and because the equipment used 

was not the most highly sophisticated 

form of technology available to the 

Government. Under this holding, the 

existence of an asserted privacy interest 

will be decided solely by 

reference to the manner of surveillance 

used to intrude on that interest. Such an 

inquiry will not protect Fourth 

Amendment rights, but rather will permit 
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Hedonic Damages: 

An Alternative Approach 
 

When a person sustains an injury for 

which an action at law may lie, many 

varied and complex legal doctrines for 

compensation are implicated. These 

theories for recovery may be catalogued in 

two basic groups: economic loss and non

economic loss. The legal system has 

become well-versed in the intricacies of 

awards relating to purely economic losses. 

Our system is relatively comfortable with 

the established methods of proo

recovery for an injured plaintiff

future pecuniary losses. In fact, it is 

becoming increasingly common for a court 

to allow an economist to testify as an 

expert regarding an injury

impact on a plaintiff’s prospective quality 

of life. In recent years, however, those 

same economists have made efforts to 

assign monetary worth to that quality of 

life exclusive of any economic 

considerations. Understandably, courts 

have been slow to embrace economists

evidence of these non-economic l

The suspect nature of this evidence, 

though, pales in comparison to the 

anarchist nature of the underlying 

theories for recovering such non

losses. 

The most prevalent theory on which 

economists base their non

valuations has been termed 

loss of enjoyment of life, damages.

Andrew Horowitz first coined the term 

“hedonic damages” after the Greek word 

“hedone”, meaning pleasure. Stanley V. 

Smith, the first economist to testify as an 

expert as to the amount of a hedonic 

award, defined it to a jury as 

from the word economic . . . it refers to the 

larger value of life . . . the life at the 

pleasure of society.” Similarly, Daniel 

Polsby, a law professor at Northwestern 

University, described hedonic damages as 

“a version of the traditional damages 

given for pain and suffering . . . [it puts] a 

dollar value on all the fun you would have 

had that you won’t be having.
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Johnson v. Thigpen 
Florida District Court of Appeal (2001) 

 

A cause of action for intentional infliction 

of emotional distress was recognized in 

Metropolitan Life Ins. Co. v. McCarson 

(Fla. 1985). In order to state a cause of 

action for intentional infliction of 

emotional distress, the plaintiff must 

demonstrate that: 1) the defendant acted 

recklessly or intentionally; 2) the 

defendant’s conduct was extreme and 

outrageous; 3) the defendant’s conduct 

caused the plaintiff’s emotional distress; 

and 4) plaintiff’s emotional distress was 

severe. In McCarson, the Florida Supreme 

Court relied on the definition of extreme 

and outrageous conduct set forth in 

Section 46, Restatement (Second) of Torts: 

Liability has been found only where 

the conduct has been so outrageous 

in character, and so extreme in 

degree, as to go beyond all possible 

bounds of decency, and to be 

regarded as atrocious and utterly 

intolerable in a civilized 

community. Generally, the case is 

one in which the recitation of facts 

to an average member of the 

community would arouse his 

resentment against the actor, and 

lead him to exclaim, “Outrageous!” 

The issue of whether a plaintiff has met 

the requirements set forth above in a 

claim for intentional infliction of 

emotional distress is a question for the 

trial court to decide as a matter of law.  

Our Court has long recognized a cause of 

action for intentional infliction of 

emotional distress. Most recently, this 

Court reversed a dismissal of plaintiff’s 

cause of action where the allegations that 

students produced and distributed a 

newsletter in which the author 

threatened to kill the plaintiff and rape 

all of her children constituted conduct so 

outrageous in character and so extreme in 

degree as to go beyond all possible bounds 

of decency.  

The Florida Supreme Court has not ruled 

directly on the standard to apply for 

intentional infliction of emotional distress 

arising out of the workplace. However, in 

ruling that the workers’ compensation 

statute does not bar an employee’s claim 

for intentional infliction of emotional 

distress arising out of instances of sexual 

harassment in the workplace, the 

Supreme Court contemplated that a 

plaintiff might be able to proceed with 

such a claim based on facts similar to 

those in this case. See Byrd v. Richardson-

Greenshields Securities, Inc. (Fla.1989) (to 

the extent that the claim alleges assault, 

intentional infliction of emotional distress 

arising from sexual harassment or the 

specific type of battery involved in this 

case, the exclusivity rule will not bar 

them because “these causes of action 

address the very essence of the policies 

against sexual harassment-an injury to 

intangible personal rights”). Byrd does not 

discuss the level of outrageousness needed 

to state a claim for intentional infliction of 

emotional distress based on workplace 

harassment. 

While Florida state courts have allowed 

claims for intentional infliction of 

emotional distress in a wide variety of 

situations, they thus far have been 

hesitant to find sufficiently outrageous 

conduct based solely on alleged acts of 

verbal abuse in the workplace. See Ponton 

v. Scarfone (Fla. 2nd DCA 1985) 

(utterances designed to induce employee 

to join in a sexual liaison did not meet the 

threshold required to establish intentional 

infliction of emotional distress); see also 

Lay v. Roux Laboratories (Fla. 1st DCA 

1980) (allegations of threatening plaintiff 

with her job, and using humiliating 

language, vicious verbal attacks and 

racial epithets were insufficient to serve 

as a predicate for the independent tort of 
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intentional infliction of emotional 

distress). These Florida state court cases, 

unlike the instant case, were based only 

on claims of alleged acts of verbal abuse 

and were not also based on claims of 

alleged repeated acts of offensive physical 

contact in the workplace. There are no 

Florida cases which suggest that the 

standard adopted in Metropolitan Life is 

inapplicable to, or more stringent as 

applied to, incidents of sexual harassment 

in the workplace. The viability of a claim 

for intentional infliction of emotional 

distress is highly fact-dependent and 

turns on the sum of the allegations in the 

specific case at bar. See Watson v. Bally 

Mfg. Corp. (S.D. Fla. 1993). 

With these principles in mind, federal 

courts interpreting Florida law have 

allowed claims for intentional infliction of 

emotional distress in the workplace to go 

forward in circumstances involving 

repeated verbal abuse coupled with 

repeated offensive physical contact. In the 

instant case, Johnson used language that 

ordinary people would find to be obscene, 

lascivious, uncivilized and outrageous. In 

addition to Johnson’s persistent acts of 

verbal abuse, there is evidence of repeated 

offensive, unwelcomed physical contact.  

 

Restatement (Second) of Torts § 46 

Commented 

 
The liability clearly does not extend to 

mere insults, indignities, threats, 

annoyances, petty oppressions, or other 

trivialities. The rough edges of our society 

are still in need of a good deal of filing 

down, and in the meantime plaintiffs 

must necessarily be expected and 

required to be hardened to a certain 

amount of rough language, and to 

occasional acts that are definitely 

inconsiderate and unkind. There is no 

occasion for the law to intervene in every 

case where some one’s feelings are hurt. 

There must still be freedom to express an 

unflattering opinion, and some safety 

valve must be left through which irascible 

tempers may blow off relatively harmless 

steam. 

 

Roberts v. Auto-Owners Insurance 

Co. 
Michigan Supreme Court (1985) 

 

The instant plaintiffs rely on the following 

facts as establishing Auto-Owners’ 

“extreme and outrageous” conduct: (1) 

Auto-Owners’ failure to supply plaintiffs 

with a form for claiming replacement 

services benefits, even though the 

statutory no-fault provision relating 

thereto had been in effect for six years; (2) 

Auto-Owners’ delay in responding to the 

claim for replacement services (roughly 

six months after the accident, and two 

months after plaintiffs created and 

submitted their own document claiming 

replacement benefits); (3) Auto-Owners’ 

apparent denial of the replacement 

benefits claim. Recognizing that tortious 

conduct apart from breach of the 

insurance contract is required to make 

out a claim for intentional infliction of 

emotional distress, the Court of Appeals 

nevertheless found that plaintiffs had 

supplied sufficient evidence of “extreme 

and outrageous” conduct to justify 

sending the claim to the jury: 

This case involves significantly 

more than the mere failure to pay 

benefits. Plaintiffs’ case is based 

upon allegations of defendant’s 

intentional attempts to frustrate 

them from applying for benefits. 

Plaintiffs allege that defendant was 

informed of the nature and extent 

of Christine’s injuries and the costs 

of the services incurred therefrom 

but only supplied an application for 

a small portion of the payable 
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benefits. Defendant claims that six 

years after the enactment of the no-

fault statute it did not have 

application forms for the benefits 

plaintiffs requested under the act. 

This forced plaintiffs to procure 

counsel to apply for no-fault 

benefits. Considering the fact that 

defendant was informed that 

Christine had a severe facial scar 

that might necessitate plastic 

surgery, its conduct in frustrating 

plaintiffs’ attempts to apply for 

benefits and define the limits of the 

policy could properly be considered 

as extreme and outrageous by a 

jury. 

We disagree with this assessment of the 

evidence. While Auto-Owners’ conduct is 

hardly praiseworthy, plaintiffs alleged no 

more than the failure by Auto-Owners to 

facilitate the filing of a replacement 

services claim, a delay of at most six 

months in responding to the claim as 

filed, and the denial of benefits owed. 

Such conduct may properly be considered 

unreasonable for purposes of assessing 

the statutory penalty for overdue 

payments as well as plaintiffs’ attorney 

fees against Auto-Owners. However, the 

record evidence falls “far short of the 

conduct which is considered tortiously 

outrageous.” There is no indication that 

Auto-Owners set out to harass these 

plaintiffs, nor does the evidence disclose a 

course of conduct that may fairly be 

characterized as “so outrageous in 

character, and so extreme in degree, as to 

go beyond all possible bounds of decency, 

and to be regarded as atrocious, and 

utterly intolerable in a civilized 

community,” RESTATEMENT (SECOND) OF 

TORTS § 46 cmt. d. At most, the dilatory 

handling of plaintiffs’ claim constitutes 

“bad faith” justifying imposition of the 

statutory penalties set forth above, but for 

which this Court has held no separate 

cause of action can lie. 

 

42 U.S.C. § 1983 
(2010) 

Every person who, under color of any 

statute, ordinance, regulation, custom, or 

usage, of any State or Territory or the 

District of Columbia, subjects, or causes 

to be subjected, any citizen of the United 

States or other person within the 

jurisdiction thereof to the deprivation of 

any rights, privileges, or immunities 

secured by the Constitution and laws, 

shall be liable to the party injured in an 

action at law, suit in equity, or other 

proper proceeding for redress, except that 

in any action brought against a judicial 

officer for an act or omission taken in such 

officer’s judicial capacity, injunctive relief 

shall not be granted unless a declaratory 

decree was violated or declaratory relief 

was unavailable.  

 

Lenard v. Argento 
United States Court of Appeals (7th Cir. 

1983) 

 

Grant, Senior District Judge: 

In Carey v. Piphus (7th Cir. 1976), the 

Supreme Court reversed the position of 

this court regarding the awarding of 

damages to students who were suspended 

from public elementary and secondary 

schools without procedural due process. 

We had held that the students were 

entitled to recover substantial non-

punitive damages in the absence of proof 

of actual injury caused by the denial of 

procedural due process. The Supreme 

Court held “that substantial damages 

should be awarded only to compensate 

actual injury or, in the case of exemplary 

or punitive damages, to deter or punish 

malicious deprivations of rights.” Carey 

was limited to procedural due process 

violations rather than the substantive 

constitutional violations of this case. 
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When the Court overruled the holding in 

Carey, it refrained from overruling the 

line of cases upon which this court had 

based Carey. The Supreme Court held: 

[T]he elements and prerequisites 

for recovery of damages appropriate 

to compensate injuries caused by 

the deprivation of one 

constitutional right are not 

necessarily appropriate to 

compensate injuries caused by the 

deprivation of another. As we have 

said, these issues must be 

considered with reference to the 

nature of the interests protected by 

the particular constitutional right 

in question. 

As recently pointed out in this court by 

Justice Stewart, several courts have 

considered the question of awarding 

compensatory damages for substantive 

constitutional violations in the absence of 

consequential injury. Several of the 

courts, under the circumstances of their 

particular case and the nature of the 

constitutional violations, found damages 

could “be presumed where there is an 

infringement of a substantive 

constitutional right.” Examining the 

circumstances of this case and the 

substantive constitutional issues, it was 

proper for the jury to consider and award 

damages for these violations in the 

absence of discernible consequential 

injuries. 

There is no question that Lenard is 

entitled to a damage award for a violation 

of 42 U.S.C. § 1985(3). Such a right to 

damages is provided for within § 1985(3). 

This court, however, does not find that 

there is a separate category of damages 

known as “substantial damages” which 

flow from civil rights violations. While it 

is recognized that courts must exercise 

creativity in fashioning remedies for 

violations of constitutional rights, we are 

mindful of the Supreme Court’s 

instruction in Carey that: 

[T]he rules governing compensation 

for injuries caused by the 

deprivation of constitutional rights 

should be tailored to the interests 

protected by the particular right in 

question—just as the common-law 

rules of damages themselves were 

defined by the interests protected in 

the various branches of tort law. 

While the Court in Carey made several 

references to “substantial damages” or 

“substantial non-punitive damages,” it is 

our reading that the word “substantial” 

was used as an adjective modifying the 

noun “damages” and not as a descriptive 

phrase alluding to a category of damages. 

Classification of damages as actual or 

compensatory, nominal and punitive are 

terms of art which have a substantive 

meaning in legal jurisprudence. 

“Substantial” is an adjective modifying 

damages and conveys no legal meaning. 

Rather, it gives a quantitative character 

to the damages. 

We cannot but feel that the repeated use 

of the phrase “substantial damages” by 

the district court (11 times, plus inclusion 

as a category in the verdict form) in its 

instructions to the jury and the 

instruction that such damages could be 

awarded without proof of actual injury 

greatly influenced this large verdict. 

“Repetitious instructions which place 

undue emphasis on matters favorable to 

either side constitute reversible error.” In 

light of the erroneous use of the term 

“substantial” in the verdict form and the 

instructions in keeping with that form, we 

reverse and remand this case for retrial 

on the issue of damages. 

 

City of Newport v. Fact Concerts, 

Inc. 



 

 

 —        — 

 

43

Supreme Court of the United States 

(1981) 

 

Respondent instituted the present action 

in the United States District Court for the 

District of Rhode Island, naming the city, 

its Mayor, and the six other Council 

members as defendants. Alleging, inter 

alia, that the license cancellation 

amounted to content-based censorship, 

and that its constitutional rights to free 

expression and due process had been 

violated under color of state law, 

respondent sought compensatory and 

punitive damages against the city and its 

officials under 42 U.S.C. § 1983 and under 

two pendent state-law counts, including 

tortious interference with contractual 

relationships. At the conclusion of six 

days of trial, the District Court charged 

the jury with respect to the § 1983 and 

tortious interference counts. Included in 

its charge was an instruction, given 

without objection, that authorized the 

jury to award punitive damages against 

each defendant individually, “based on 

the degree of culpability of the individual 

defendant.” The jury returned verdicts for 

respondent on both counts, awarding 

compensatory damages of $72,910 and 

punitive damages of $275,000; of the 

punitive damages, $75,000 was spread 

among the seven individual officials and 

$200,000 was awarded against the city. 

 

Farrar v. Cain 
United States Court of Appeals (5th Cir. 

1985) 

 

The Farrars also contend that the trial 

court erred in predicating the finding of 

punitive damages upon a finding of actual 

damages. They argue that, “since the jury 

found that Appellees violated Appellants’ 

civil rights, the Appellants should be 

allowed to have a jury consider what 

amount, if any, would be appropriate 

punitive damages to deter Appellees from 

future unlawful conduct or punish them 

for their wrongful act in violating 

Appellant’s civil rights.” 

Here, too, the Farrars’ failure to object to 

the trial judge’s charge to the jury and to 

the special interrogatories submitted to 

the jury precludes our review in the 

absence of plain error or manifest 

miscarriage of justice. Although punitive 

damages may be awarded in a § 1983 

action even in the absence of actual 

injury, failure to object precludes review 

if, as here, there is no plain error or 

manifest miscarriage of justice. The 

record shows that the interrogatory 

predicating an award of punitive damages 

on a finding of actual damages was 

brought to the attention of the court and 

that the Farrars’ counsel agreed to the 

charge and advised the court that he had 

no objection. 

Even when a violation of a civil right 

causes no actual injury to the plaintiff, 

the plaintiff is entitled to recover nominal 

damages. We have awarded nominal 

damages, not to exceed one dollar, when 

an infringement of a fundamental right 

was shown and we have also held that, 

once a jury has found a violation of a 

plaintiff’s civil rights, it “could not ignore 

that finding in calculating damages. 

Violation of [the plaintiff’s] constitutional 

rights was, at a minimum, worth nominal 

damages.” Because the jury explicitly 

found that defendant Hobby had violated 

Farrar’s civil rights, the jury should have 

awarded Farrar nominal damages, not to 

exceed one dollar, and it was error for the 

trial court not to do so when the Farrars 

so moved in their motion for a new trial. 

 

Williams v. City of Oakland 
United States District Court (N.D. Cal. 

1996) 
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The body of federal law invoked by 

plaintiff’s complaint is referred to as the 

civil rights statutes, 42 U.S.C. § 1981, et 

seq. Section 1983 is one of these statutes. 

The civil rights statutes, including section 

1983, do not include their own 

implementation or enforcement 

provisions. To the extent such provisions 

exist they are contained in section 1988. 

Section 1988 provides that the statutes 

shall be enforced in accordance with 

federal law, “but in all cases where they 

are not adapted to the object, or are 

deficient in the provisions necessary to 

furnish suitable remedies” the law of the 

state of jurisdiction shall apply “so far as 

the same is not inconsistent with the 

Constitution and laws of the United 

States.” 42 U.S.C. § 1988(a). Neither 

section 1988, nor any other provision of 

the federal civil rights statutes governed 

by it, addresses the survivorship of claims 

and remedies upon the death of the holder 

of the claim. Thus, the governing statutes 

are deficient. 

Plaintiff offers two theories to fill the 

deficiencies of sections 1983 and 1988: 

either (1) federal common law should 

supply the rules, or (2) California law 

should apply except insofar as it limits 

damages and, therefore, is inconsistent 

with the purposes underlying the civil 

rights statutes. 

The acknowledged purposes of a section 

1983 action are to compensate persons 

who have suffered a constitutional 

violation and deter or prevent “official 

illegality.” 

Relatively few cases have addressed 

whether the limitations on recovery 

contained in a state survivorship statute 

are inconsistent with the purposes of 

section 1983. The only Supreme Court 

decision in this area is Robertson itself. In 

that case the plaintiff instituted an action 

under section 1983. He died while the suit 

was pending. As in the case at bar, the 

plaintiff’s death was unrelated to the 

constitutional violation of which he 

complained. The Court found that 

Louisiana survivorship law governed, but 

held that the action abated because the 

Louisiana statute provided for survival 

only in favor of the decedent’s spouse, 

children, parents and siblings, none of 

whom were alive at the time of the 

plaintiff’s death. 

In this case the question, in light of 

Robertson, is whether California’s 

survivorship statute precluding all 

recovery for pain and suffering is 

inconsistent with section 1983 when the 

victim’s death was not a result of the 

constitutional violation. This is a question 

of first impression. On an earlier occasion 

this court held that such limitations 

would be wholly anomalous and 

inconsistent with federal civil rights laws 

where the victim died as a result of the 

same excessive force that gave rise to his 

claim. Plaintiff argues that [that 

principle] . . . should be extended to 

include survivors whose decedent died 

from causes unrelated to the conduct 

complained of, in other words, all 

survivors in a section 1983 action. Unlike 

the Louisiana statute in Robertson, 

plaintiff contends, the applicable 

California statute is fundamentally 

inconsistent with federal law because it 

cuts off all damages for pain and suffering 

even where there are surviving next of 

kin. Defendants, on the other hand, 

maintain that because the death in the 

instant action was unrelated to the official 

misconduct, providing pain and suffering 

damages would serve no deterrent effect. 

In support of their argument defendants 

point to a passage in Robertson which 

states that for there to be even a marginal 

influence on behavior, in a case such as 

this one, “one would have to make the 

rather farfetched assumptions that a 

state official had both the desire and the 
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ability deliberately to select as victims 

only those persons who would die before 

conclusion of the § 1983 suit (for reasons 

entirely unconnected with the official 

illegality).”  

This court concludes that plaintiff has the 

better of the arguments. The Supreme 

Court did not rest its opinion in Robertson 

solely on the fact that the death was 

unrelated to the civil rights violation. It 

also relied on a second reason, saying 

“and Louisiana law provides for the 

survival of most tort actions.” (emphasis 

added). By its own admission, the Court’s 

ruling was a “narrow one”, limited to 

situations where the statute itself has no 

independent adverse effect on the 

purposes of section 1983. Id. The Court 

gave great weight to the fact that 

abatement operated only where there 

were no next of kin, noting that “surely 

few persons are not survived by one of 

these close relatives....” The court further 

explained that “given that most Louisiana 

actions survive the plaintiff’s death, the 

fact that a particular action might abate 

surely would not adversely affect § 1983’s 

role in preventing official illegality.... 

[T]he fact that [plaintiff] was not survived 

by one of several close relatives should not 

itself be sufficient to cause the Louisiana 

survivorship provisions to be deemed 

‘inconsistent with the Constitution and 

laws of the United States.’” 

Several years later the Supreme Court 

revisited the issue of damages in a section 

1983 action. Although the question in 

Smith v. Wade (1983), did not involve the 

survival of claims, the Court’s opinion is 

instructive. The Court examined the need 

for a clear standard for punitive damages 

in officer brutality cases and noted that 

the answer lay in whether there were a 

large number of officers who would not be 

deterred by compensatory damages. The 

Court assumed most officers would be 

deterred. In determining the standard to 

be adopted for punitive damages, the 

court went so far as to characterize 

compensatory damages in a section 1983 

action as “mandatory” when a violation is 

found. Id. Smith concludes that a showing 

of a violation will always support 

compensatory damages. However, the 

case acknowledges that not all officer 

misconduct will justify an award of 

punitive damages. The Court explained 

the need for the consistent availability of 

compensatory damages in excessive force 

cases because they, not punitive damages, 

provide the standard by which officers 

should measure their conduct. Only for 

those officers not sufficiently deterred is a 

standard for punitive damages generally 

necessary so that juries may award them 

where there is evidence of evil motive or 

reckless indifference to constitutional and 

federal rights. The Smith Court’s 

treatment of compensatory damages 

makes clear the inconsistency between 

section 1983 policies and a state survival 

statute that cuts off “mandatory” 

damages. 

 

Newberg on Class Actions § 1:7 

(5th ed.) 
William B. Rubenstein 

 

Nearly 40 years ago, the Supreme Court 

stated that where individual claims are 

for small amounts of money, the class 

action device is often the sole means by 

which individuals may receive 

compensation: 

A critical fact in this litigation is 

that petitioner’s individual stake in 

the damages award he seeks is only 

$70. No competent attorney would 

undertake this complex antitrust 

action to recover so inconsequential 

an amount. Economic reality 

dictates that petitioner’s suit 
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proceed as a class action or not 

at all. 

Class actions further compensatory goals 

in a variety of ways. 

 

1. Class Actions Further Compensatory 

Goals by Enabling Litigation. As the 

Supreme Court recognized in Eisen, 

individuals have no practical means of 

bringing suit to be compensated for small 

harms because the cost of the lawsuit 

outweighs their individual recovery. Thus, 

absent the class action device, a dispersed 

group of individual claimants typically 

will not be compensated for small harms: 

Where it is not economically feasible to 

obtain relief within the traditional 

framework of a multiplicity of small 

individual suits for damages, aggrieved 

persons may be without any effective 

redress unless they may employ the class-

action device. 

The class action device solves this 

problem by aggregating many individual 

claims into a single suit and distributing 

the costs of representation across the 

entire claimant group. This aggregation 

not only enables compensation where 

none would otherwise be available; it also 

augments compensation: by reducing 

plaintiffs’ overall fees and costs, aggregate 

recovery is enhanced. 

2. Class Actions Further Compensatory 

Goals by Creating Equal Incentives 

Between Plaintiffs and Defendants. Even 

if one individual in a class has sufficient 

incentive to fund litigation, she 

nonetheless faces a significant 

disadvantage against a defendant that 

has harmed a large group of individuals. 

The defendant has massive resources and, 

because it potentially faces many similar 

claims, a disproportionate incentive to use 

those resources against the single 

plaintiff. The individual plaintiff is 

therefore systematically disadvantaged in 

developing her case. This is particularly 

problematic because: 

The type of injury which tends to 

affect simultaneously the interest of 

many people is also apt to involve 

immensely complex facts and 

intricate law, and redress for it is 

likely to involve expense totally 

disproportionate to any of the 

individual claims. 

The class action device resolves this 

power imbalance by pooling the plaintiffs’ 

claims so that the class as a whole may 

approximate the aggregated resources 

and incentives that the defendant 

possesses. Justice Ginsburg acknowledged 

this value of class action lawsuits in 

writing that: 

When adjudication is costly and 

individual claims are no more than 

modest in size, class proceedings 

may be “the thing” …. 

[D]isallowance of class proceedings 

severely shrinks the dimensions of 

the case or controversy a claimant 

can mount …. 

3. Class Actions Further Compensatory 

Goals by Notifying Individuals of 

Potential Legal Claims and Enabling 

Their Easy Participation, Thus Ensuring 

a Wider and Fairer Distribution of 

Resources. Class actions promote fair 

compensation to harmed individuals by 

providing potential class members with 

notice of their legal rights and by 

presuming membership in the class 

absent an affirmative request to opt out. 

As the Supreme Court recognized in 

Shutts, ignorance is a significant obstacle 

in the context of small-claims litigation: 

The plaintiff’s claim may be so 

small, or the plaintiff so unfamiliar 

with the law, that he would not file 

suit individually, nor would he 

affirmatively request inclusion in 
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the class if such a request were 

required by the Constitution. 

The class action solves this problem by 

enabling one or a few class members who 

are aware of their rights to step forward 

and represent the class as a whole while 

simultaneously ensuring that the class 

members receive notice and are given the 

opportunity to participate in, or opt out of, 

those efforts. Mandatory class notice has 

the salutary effect of educating class 

members about the existence of a legal 

claim against the defendant. Moreover, it 

is this notice and opportunity to claim 

from a class action settlement or 

judgment that makes relief a reality for 

most class members in small-claims 

situations. Absent a class action, few class 

members have either the knowledge or 

incentive to litigate individually. 

Because class actions enable wide 

participation of class members in 

aggregate settlements or judgments, 

compensation is spread more broadly 

throughout a class of similarly situated 

consumers. With individual litigation 

alone, a few may benefit but most will not; 

with class actions, a far wider group will 

benefit, ensuring a fairer distribution of 

compensation. 

 

 

Childers v. San Jose Mercury 

Printing & Pub. Co. 
Supreme Court of California (1894) 

 

Two classes of damages may be recovered 

in actions of libel, to wit, actual or 

compensatory damages and exemplary 

damages. Special damages, as a branch of 

actual damages, may be recovered when 

actual pecuniary loss has been sustained, 

and is specially pleaded. The remaining 

branch of actual damages embraces 

recovery for loss of reputation, shame, 

mortification, injury to feelings, etc.; and, 

while special damages must be alleged 

and proven, general damages for outrage 

to feelings and loss of reputation need not 

be alleged in detail, and may be recovered 

in the absence of actual proof, and to the 

amount that the jury estimates will fairly 

compensate plaintiff for the injury done. 

Wilson v. Fitch. Exemplary damages may 

be recovered when malice on the part of 

the defendant is established as a fact; 

and, by the express provisions of section 

3294 of the Civil Code, this malice may be 

‘actual or presumed.’ We assume that the 

word ‘actual,’ as used in this section of the 

Code means ‘express.’ In criminal law, 

malice is an element of murder, and this 

malice may be either express or implied. 

It is implied when no considerable 

provocation for the killing appears, or 

when the circumstances of the killing 

show an abandoned and malignant heart. 

We are inclined to believe that the 

‘presumed malice’ of section 3294 closely 

assimilates to the implied malice of the 

criminal law. It is an inference of fact to 

be drawn from the libelous character of 

the publication; and, if the article is 

libelous per se, we see no reason why the 

law should not declare that, upon its 

introduction in evidence, a prima vacie 

case of malice in fact is established; for, 

even though it be presumed malice, it is 

malice in fact, and has all the dignity and 

gravity of express or actual malice, proven 

aliunde. We conclude that presumed 

malice is equally a question of fact with 

actual malice, and, upon being established 

equally, forms the foundation for the 

recovery of exemplary damages. 

This publication charged plaintiff with the 

commission of a felony. It was false, not 

privileged, and libelous per se. Upon such 

a state of facts the cause of action for 

actual damages is conclusively 

established. 
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Damages for Pain and Suffering 
Marcus L. Plant (1958) 

 

It does not require any lengthy exposition 

to set forth the basic principles relating to 

the recovery of damages for pain and 

suffering in personal injury actions in 

tort. Such damages are a recognized 

element of the successful plaintiff’s 

award. The pain and suffering for which 

recovery may be had includes that 

incidental to the injury itself and also 

such as may be attributable to subsequent 

surgical or medical treatment. It is not 

essential that plaintiff specifically allege 

that he endured pain and suffering as a 

result of the injuries specified in the 

pleading, if his injuries stated are of such 

nature that pain and suffering would 

normally be a consequence of them.’ It 

would be a rare case, however, in which 

plaintiff’s counsel failed to allege pain and 

suffering and claim damages therefor. 

Difficult pleading problems do not seem to 

be involved. 

The recovery for pain and suffering is a 

peculiarly personal element of plaintiff’s 

damages. For this reason it was held in 

the older cases, in which the husband 

recovered much of the damages for injury 

to his wife, that the injured married 

woman could recover for her own pain and 

suffering. Similarly a minor is permitted 

to recover for his pain and suffering. 

No particular amount of pain and 

suffering or term of duration is required 

as a basis for recovery. It is only 

necessary that the sufferer be conscious. 

Accordingly, recovery for pain and 

suffering is not usually permitted in cases 

involving instantaneous death. Aside from 

this, however, no quantitative or time 

limitations are imposed. The pain may be 

for as short a time as twenty minutes; in 

one California case the evidence showed 

twenty minutes of pain, and a judgment 

which included $20,000 allocated 

arguendo to that element was held not to 

‘be excessive. Similarly, recoveries have 

been allowed for pain and suffering 

extending over a period of two hours 

($10,000 judgment reduced to $5,000), 

three and one half hours ($6,000 of a 

$45,000 judgment allocated to pain and 

suffering), and four hours ($10,000 of a 

$55,000 judgment allocated to pain and 

suffering, but total verdict reduced to 

$45,000). In a Minnesota railroad case the 

decedent lived forty-one hours after the 

injury. His attending physician testified 

that he was unconscious during that 

interval but there was testimony of a 

nurse and a lay witness to the effect that 

he was conscious at intervals, talked 

some, and moaned considerably. In 

upholding an award for pain and 

suffering, the court said: 

All that is required to justify a recovery 

under Section 9 of the Act (FELA) is that 

an appreciable length of time shall have 

elapsed between the injury and death and 

that the decedent shall have suffered 

conscious pain. 

The period of pain and suffering may, on 

the other hand be a protracted one. Thus, 

in a Florida case, an eight-year-old boy 

was negligently injured by defendant 

railroad as a result of which he lost his 

left leg. His life expectancy was found to 

be fifty-six years, and an award of 

approximately $125,000 for pain and 

suffering was allowed. 

Included in the recovery for pain and 

suffering there may be damages for so-

called “phantom pain” in which plaintiff, 

having lost a bodily member, undergoes 

the experience of suffering pain in the lost 

member. The concept of pain and 

suffering also commonly includes the 

mental distress accompanying or 

resulting from injury. Admittedly it is 

difficult to distinguish mental distress 

from physical pain in every case but 

certain types of disturbance which are 
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perhaps more emotional than physical are 

commonly allowed to be taken into 

account in the recovery of pain and 

suffering. Among these are such things as 

humiliation or embarrassment connected 

with scars or disfigurement incurred as a 

result of the injuries; inconvenience of bi-

weekly visits over a long period of time for 

the purpose of adjustment of the victim’s 

prosthetic equipment; extreme 

nervousness; fright experienced at the 

time of injury; and fear of death. While 

these forms of distress are not exactly the 

same as physical pain and suffering they 

are generally regarded as sufficiently 

connected with it to be the subject of 

recovery by the plaintiff.  Not only may 

recovery be had for pain and suffering up 

to the time of judgment but it is generally 

recognized that recovery may be had for 

future pain and suffering. In this 

connection it may be mentioned that it is 

not uncommon to permit the jury to take 

into account the life expectancy of the 

injured plaintiff. There has been a 

division of opinion among the courts on 

the question of whether damages for 

future pain and suffering should be 

reduced to their present worth. A number 

of courts have approved application of this 

principle just as in the case of any 

damages awarded for future events. 

Others have held that it is inappropriate 

to treat this type of damage in this 

manner. The theory of the latter point of 

view is that the fixing of an amount to lie 

awarded for future pain and suffering is 

based on such indefinite standards that 

the imposition of an additional 

requirement in reaching a determination 

on the matter would make the problem 

even more confusing to the jury and 

would constitute “an absurdity.” 

A great amount of argumentation and 

forensic effort has been expended on the 

question of the terminology of instructions 

to the jury with respect to awarding 

damages for future pain and suffering. 

The dispute revolves around verbalization 

of the degree of certainty with which the 

jury should be required to predict the 

future occurrence of pain and suffering 

before they may properly award damages 

therefor. A minority of the courts have 

considered it adequate protection for 

defendant if the jury is instructed that 

damages may be awarded if the 

occurrence of future pain and suffering is 

reasonably probable. The great majority 

of courts insist that the jury be instructed 

that in order to assess such damages they 

must be satisfied that such future pain 

and suffering are reasonably certain to 

occur. 

 

In re WorldCom, Inc. 
United States Bankruptcy Court 

(S.D.N.Y. 2005) 

 

This Court must decide as to how the 

Kansas Supreme Court would rule on the 

issue before the Court and whether it 

would follow the analysis in Shawnee or 

follow what this Court believes is the 

prevailing view in Kansas in analyzing 

tangible and intangible trespasses. It 

should be noted that in Shawnee, AT&T 

did not brief the issue of whether a light 

signal is considered a trespass under 

Kansas law. Shawnee. Further, Shawnee 

cited Riddle Quarries, Inc. v. Thompson, 

(Kan. 1955), which involved a physical 

tangible trespass, in defining a trespass 

under Kansas law. As referenced above, 

the court in Shawnee did not address the 

evolving view of trespass under Kansas 

and other state’s laws when considering 

an intangible trespass even though it had 

identified the trespass at issue as an 

intangible one. The changing definition of 

trespass is responsible for allowing 

intangible invasions to be recognized as 

trespass; and this changing definition 

clearly requires damage to the res. See 

Maddy. As discussed further below, under 
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Kansas law, in cases of tangible 

trespasses damages are presumed while 

in cases of intangible trespass damages 

must be demonstrated. Id. In fact, the 

only case that the Shawnee court relied on 

is Ward, which is a Massachusetts case 

that does not discuss the intangible 

nature of the invasion. This Court, 

therefore, agrees with the determination 

that the light signals are “intangible,” 

however, it disagrees with the analysis 

and ultimate conclusion reached in 

Shawnee. Inasmuch as that court found 

that the signals constituted an intangible 

invasion, it did not follow applicable 

Kansas law regarding alleged intangible 

trespasses which requires damages to the 

res to establish the trespass. 

An intangible intrusion has been defined 

as “something that is impalpable, or 

incapable of being felt by touch.” Cook v. 

Rockwell International Corp. (D. Colo. 

2003) (quoting Public Service Co. of 

Colorado v. Van Wyk (Colo. 2001)). The 

transmission of light signals across the 

Plaintiffs’ land is an intangible invasion. 

Shawnee. Although the fiber optic cable is 

present on the land, it is not the basis for 

the alleged trespass; it is the cable’s use 

that the Plaintiffs have put at issue. At 

the hearing, Mr. Browning’s attorney 

acknowledged that the alleged trespass is 

intangible and non-physical in nature. 

The court in Maddy, ruled that in order 

for a plaintiff to recover for an indirect or 

intangible trespass he must show that 

there has been substantial damage to the 

property. Further, the Maddy court found 

that “[t]he modern trend departs from the 

traditional rule by finding that intangible 

invasions of the plaintiff’s property may 

constitute a trespass. However, the 

modern trend also departs from 

traditional trespass rules by refusing to 

infer damage as a matter of law, thereby 

eliminating the right to nominal 

damages.”  The Maddy decision also noted 

that “the pattern of the developing case 

law in other jurisdictions is clear and 

consistent, and the court will adopt the 

modern view recognized in Borland and 

Bradley. The Maddys make no allegation 

of a direct and tangible invasion of their 

property.... As a result, the plaintiffs 

cannot demonstrate a direct trespass 

entitling them to recovery without proof of 

actual and substantial damage.” Although 

Kansas law is limited in its discussions of 

intangible trespass the findings of Maddy 

and this Court are supported by Kansas 

law as well as being consistent with 

decisions of what appears to be the 

majority view. Although Maddy was 

decided before Shawnee, it is absent from 

the analysis in Shawnee. 

Additionally, any alleged “harm” as a 

result of the cable’s trespass was 

foreseeable and calculable for all past, 

present, and future damages. The 

predictable consequence of the 

installation of the cable was that data or 

light signals would be transferred through 

the conduit. To the extent the cables 

constitute a trespass, they are a 

permanent trespass for which Mr. 

Browning is only entitled a single cause of 

action; unless separate unpredictable 

substantial harm is a result of the 

intangible trespass, no additional claim is 

warranted. Further, in Kansas the 

measure of damages for trespass is the 

difference between the fair market value 

of the property before and after the 

trespass. Crawford v. Frazee (Kan. 1936); 

see also Payne v. Consolidation Coal Co. 

(W.D. Va. 1985) (finding that in an action 

for trespass the plaintiffs are only entitled 

to trespass damages; if the plaintiffs seek 

recovery on a theory of unjust enrichment 

such action must be based on an implied 

contract or other theory of law). 

Therefore, under Kansas’s definition of 

trespass damages, any benefit to MCI is 

not relevant in the analysis of damages 

suffered by the plaintiff in a trespass 

action. 
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The Court’s conclusion that Mr. 

Browning’s cause of action is grounded in 

an alleged permanent trespass and not a 

continuing one is supported by Spar v. 

Pacific Bell. In Spar, plaintiffs brought 

suit against a telephone company for 

trespass and nuisance based on the 

existence of telephone lines and 

equipment that they had buried under the 

plaintiffs’ property twenty-five years 

earlier. The California state appellate 

court held that the damages were 

permanent in nature because “it is 

difficult to imagine a more permanent 

encroachment than a telephone conduit 

buried 10 feet in the earth for 

approximately a quarter of a century, 

which is designed to have a useful life of 

100 years.” Spar, 1 Cal.Rptr.2d 480, 235 

Cal.App.3d at 1487. The California court 

did not differentiate between the cables 

themselves and any transmissions that 

passed through them. Here, the purpose 

of laying the fiber optic cable was to 

transmit light signals; the conduit and the 

transmissions are inexorably linked. Mr. 

Browning has not shown that there is any 

present harm or even the potential of any 

harm due to the “trespass” of the light 

signals nor has he demonstrated why 

such signals should be considered 

independently from the conduit, which if 

it is a trespass is a permanent trespass. 

In fact, there is no clear allegation of any 

impact of the alleged trespasses on their 

property except for the benefit that MCI is 

deriving from the fiber optic cables’ use. 

As a result, the presence and continued 

use of the cable would, if all the elements 

were established, constitute a permanent 

trespass. 

It should be noted that during the hearing 

Mr. Browning’s attorney argued that even 

if a trespass did not exist, some form of 

recovery would be warranted, specifically 

a nuisance action. Mr. Browning has not 

asserted any legal rationale or argument 

to support this theory and therefore, the 

Court rejects this contention. 

 

Restatement (First) of Torts § 901 

(1939)  
 

While the law of contracts gives to a party 

to a contract as damages for its breach an 

amount equal to the benefit he would 

have received had the contract been 

performed, the law of torts attempts 

primarily to put an injured person in a 

position as nearly as possible equivalent 

to his position prior to the tort. The law is 

able to do this only in varying degrees 

dependent upon the nature of the harm. 

Thus where the plaintiff has been harmed 

in body or mind, money damages are no 

equivalent but are given to compensate 

the plaintiff for the pain or for the 

deterioration of the bodily structure. On 

the other hand, where land or chattels 

have been wrongfully taken from a 

person, he can be replaced substantially 

in the position which he formerly occupied 

by restoring to him in specie that which 

was taken from him, or by giving him its 

value, together with, in either case, 

compensation for the deprivation during 

the period of detention. In other 

situations, as where there has been harm 

to earning capacity, the law can 

indemnify the plaintiff for a pecuniary 

loss, such indemnity not being the exact 

equivalent but one which approximates 

the pecuniary harm which the injured 

person has suffered or is likely to suffer in 

the future. In determining the measure of 

compensation, indemnity, or restitution, 

the law of torts ordinarily does not take 

into account, as do the rules based upon 

unjust enrichment, the benefit received by 

the defendant. This purpose leads to 

compensatory damages. 

The second purpose of the law of torts, 

that is, to determine or to assert rights, 
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results from the inability of the common 

law to settle controversies before some 

wrongful act has been done. The existence 

of other remedies for testing such rights, 

such as equitable proceedings and 

declaratory judgments, does not displace 

the common law remedy of granting 

nominal damages. Such damages are a 

frequent consequence of actions brought 

merely to determine or to assert rights. 

Finally, unlike the law of contracts or of 

restitution, the law of torts, which was 

once scarcely separable from the criminal 

law, has within it elements of punishment 

or deterrence. In certain types of cases 

punitive damages can be awarded and the 

measure of recovery against a conscious 

wrongdoer may be greater than that 

permitted against a tortfeasor who was 

not aware that his act was tortious. The 

possibility of such damages being 

awarded serves not only to deter 

outrageous conduct, but also to prevent 

the too frequent use of self-help or 

retaliation by the injured person. 

  

Ward v. McGlory 
Supreme Court of Massachusetts (1970) 

 

The Massachusetts Electric Company is 

also responsible for a continuous trespass. 

It did not have permission to transmit 

electric current across the plaintiff’s land. 

Although it did not install the wires or the 

poles, the act of connecting the wires to 

their source of power and continuously 

transmitting electricity was an 

affirmative voluntary intrusion onto the 

plaintiff’s property. It is not necessary 

that the electric current cause damage to 

or come in contact with the land. 

Although the Smith case involved low 

flying aircraft, the principles enunciated 

in the case apply with equal force to the 

present case. Here, the electricity not only 

passes over the plaintiff’s land, but 

indirectly comes in contact with it 

through the transmitting wires which are 

supported by the poles dug into the 

ground. 

The use of the electric current together 

with the presence of the poles and wires 

prevented the plaintiff from exercising his 

property rights with respect to that part 

of his land. He is entitled to the 

reasonable value of the use made by the 

defendants for each of the years that the 

plaintiff’s land was so used, in addition to 

damages, if any, resulting from the 

defendants’ impairment of the plaintiff’s 

right to use the land. The defendants are 

jointly and severally responsible for 

damages. 

 

Wilson v. Interlake Steel Co. 

Supreme Court of California (1982) 

 
Noise alone, without damage to the 

property, will not support a tort action for 

trespass. Recovery allowed in prior 

trespass actions predicated upon noise, 

gas emissions, or vibration intrusions has, 

in each instance, been predicted upon the 

deposit of particulate matter upon the 

plaintiffs’ property or on actual physical 

damage thereto. 

The emission of sound waves alone, while 

possibly constituting actionable nuisance, 

does not support the application of 

traditional trespass principles. The highly 

respected torts authority, Dean Prosser, 

has noted that: “The distinction which is 

now accepted is that trespass is an 

invasion of the plaintiff’s interest in the 

exclusive possession of his land, while 

nuisance is an interference with his use 

and enjoyment of it. The difference is that 

between walking across his lawn and 

establishing a bawdy house next door; 

between felling a tree across his boundary 

line and keeping him awake at night with 

the noise of a rolling mill.” In similar 
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fashion, the distinction is succinctly 

expressed in comment d to section 821D of 

the Restatement Second of Torts: “A 

trespass is an invasion of the interest in 

the exclusive possession of land, as by 

entry upon it .... A nuisance is an 

interference with the interest in the 

private use and enjoyment of the land and 

does not require interference with the 

possession.”  

While we readily acknowledge that case 

law has developed a certain blurring and 

overlap of remedies, depending upon the 

precise nature of the invasion, we 

preserve that historical conceptual 

distinction between nuisance, whether 

public or private, and trespass. It follows 

that, under the facts pleaded in the 

present matter, nuisance not trespass is 

the appropriate remedy. Plaintiffs have 

pled facts which are sufficient to sustain 

recovery on a nuisance theory. They are 

entitled to damages unless precluded by 

the disposition of their earlier nuisance 

action. The trial court in that action, 

denied the injunctive relief prayed for 

solely on the basis of section 731a of the 

Code of Civil Procedure. 

 

Pressure exerted by sunbeams 

harnessed for energy 

Huw Spanner 

The Guardian (June 22, 2011) 

 
Scientists have long been aware that 

radiation of any kind exerts pressure, and 

light is no exception. In the 1920s, the 

Soviet rocket-designer Friedrich Zander 

suggested that a spaceship could be 

propelled solely by sunbeams and over 

time could reach very high velocities. Sure 

enough, in May 2010 the Japan Aerospace 

Exploration Agency launched the world’s 

first spacecraft designed to use solar 

propulsion as its primary driving force. 

 

Quote 

Spike Milligan 

 

Money can’t buy you happiness but it 

does bring you a more pleasant form of 

misery.  

 

Federal Rules of Civil Procedure 
Rule 23: Class Actions 

 

(a) Prerequisites. One or more members 

of a class may sue or be sued as 

representative parties on behalf of all 

members only if: 

(1) the class is so numerous that joinder 

of all members is impracticable; 

(2) there are questions of law or fact 

common to the class; 

(3) the claims or defenses of the 

representative parties are typical of the 

claims or defenses of the class; and 

(4) the representative parties will fairly 

and adequately protect the interests of 

the class. 

(b) Types of Class Actions. A class 

action may be maintained if Rule 23(a) is 

satisfied and if: 

(1) prosecuting separate actions by or 

against individual class members would 

create a risk of: 

(A) inconsistent or varying adjudications 

with respect to individual class members 

that would establish incompatible 

standards of conduct for the party 

opposing the class; or 

(B) adjudications with respect to 

individual class members that, as a 

practical matter, would be dispositive of 

the interests of the other members not 

parties to the individual adjudications or 

would substantially impair or impede 

their ability to protect their interests; 

(2) the party opposing the class has acted 

or refused to act on grounds that apply 

generally to the class, so that final 

injunctive relief or corresponding 
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declaratory relief is appropriate 

respecting the class as a whole; or 

(3) the court finds that the questions of 

law or fact common to class members 

predominate over any questions affecting 

only individual members, and that a class 

action is superior to other available 

methods for fairly and efficiently 

adjudicating the controversy. The matters 

pertinent to these findings include: 

(A) the class members’ interests in 

individually controlling the prosecution or 

defense of separate actions; 

(B) the extent and nature of any litigation 

concerning the controversy already begun 

by or against class members; 

(C) the desirability or undesirability of 

concentrating the litigation of the claims 

in the particular forum; and 

(D) the likely difficulties in managing a 

class action. 

(c) Certification Order; Notice to 

Class Members; Judgment; Issues 

Classes; Subclasses. 

(1) Certification Order. 

(A) Time to Issue. At an early practicable 

time after a person sues or is sued as a 

class representative, the court must 

determine by order whether to certify the 

action as a class action. 

(B) Defining the Class; Appointing Class 

Counsel. An order that certifies a class 

action must define the class and the class 

claims, issues, or defenses, and must 

appoint class counsel under Rule 23(g). 

(C) Altering or Amending the Order. An 

order that grants or denies class 

certification may be altered or amended 

before final judgment. 

(2) Notice. 

(A) For (b)(1) or (b)(2) Classes. For any 

class certified under Rule 23(b)(1) or 

(b)(2), the court may direct appropriate 

notice to the class. 

(B) For (b)(3) Classes. For any class 

certified under Rule 23(b)(3), the court 

must direct to class members the best 

notice that is practicable under the 

circumstances, including individual notice 

to all members who can be identified 

through reasonable effort. The notice 

must clearly and concisely state in plain, 

easily understood language: 

(i) the nature of the action; 

(ii) the definition of the class certified; 

(iii) the class claims, issues, or defenses; 

(iv) that a class member may enter an 

appearance through an attorney if the 

member so desires; 

(v) that the court will exclude from the 

class any member who requests exclusion; 

(vi) the time and manner for requesting 

exclusion; and 

(vii) the binding effect of a class 

judgment on members under Rule 

23(c)(3). 

(3) Judgment. Whether or not favorable 

to the class, the judgment in a class action 

must: 

(A) for any class certified under Rule 

23(b)(1) or (b)(2), include and describe 

those whom the court finds to be class 

members; and 

(B) for any class certified under Rule 

23(b)(3), include and specify or describe 

those to whom the Rule 23(c)(2) notice 

was directed, who have not requested 

exclusion, and whom the court finds to be 

class members. 

(4) Particular Issues. When 

appropriate, an action may be brought or 

maintained as a class action with respect 

to particular issues. 

(5) Subclasses. When appropriate, a 

class may be divided into subclasses that 

are each treated as a class under this 

rule. 

(d) Conducting the Action. 

(1) In General. In conducting an action 

under this rule, the court may issue 

orders that: 

(A) determine the course of proceedings or 

prescribe measures to prevent undue 

repetition or complication in presenting 

evidence or argument; 
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(B) require--to protect class members and 

fairly conduct the action--giving 

appropriate notice to some or all class 

members of: 

(i) any step in the action; 

(ii) the proposed extent of the judgment; 

or 

(iii) the members’ opportunity to signify 

whether they consider the representation 

fair and adequate, to intervene and 

present claims or defenses, or to otherwise 

come into the action; 

(C) impose conditions on the 

representative parties or on intervenors; 

(D) require that the pleadings be 

amended to eliminate allegations about 

representation of absent persons and that 

the action proceed accordingly; or 

(E) deal with similar procedural matters. 

(2) Combining and Amending Orders. 

An order under Rule 23(d)(1) may be 

altered or amended from time to time and 

may be combined with an order under 

Rule 16. 

(e) Settlement, Voluntary Dismissal, 

or Compromise. The claims, issues, or 

defenses of a certified class may be 

settled, voluntarily dismissed, or 

compromised only with the court’s 

approval. The following procedures apply 

to a proposed settlement, voluntary 

dismissal, or compromise: 

(1) The court must direct notice in a 

reasonable manner to all class members 

who would be bound by the proposal. 

(2) If the proposal would bind class 

members, the court may approve it only 

after a hearing and on finding that it is 

fair, reasonable, and adequate. 

(3) The parties seeking approval must file 

a statement identifying any agreement 

made in connection with the proposal. 

(4) If the class action was previously 

certified under Rule 23(b)(3), the court 

may refuse to approve a settlement unless 

it affords a new opportunity to request 

exclusion to individual class members 

who had an earlier opportunity to request 

exclusion but did not do so. 

(5) Any class member may object to the 

proposal if it requires court approval 

under this subdivision (e); the objection 

may be withdrawn only with the court’s 

approval. 

(f) Appeals. A court of appeals may 

permit an appeal from an order granting 

or denying class-action certification under 

this rule if a petition for permission to 

appeal is filed with the circuit clerk 

within 14 days after the order is entered. 

An appeal does not stay proceedings in 

the district court unless the district judge 

or the court of appeals so orders. 

(g) Class Counsel. 

(1) Appointing Class Counsel. Unless a 

statute provides otherwise, a court that 

certifies a class must appoint class 

counsel. In appointing class counsel, the 

court: 

(A) must consider: 

(i) the work counsel has done in 

identifying or investigating potential 

claims in the action; 

(ii) counsel’s experience in handling class 

actions, other complex litigation, and the 

types of claims asserted in the action; 

(iii) counsel’s knowledge of the applicable 

law; and 

(iv) the resources that counsel will 

commit to representing the class; 

(B) may consider any other matter 

pertinent to counsel’s ability to fairly and 

adequately represent the interests of the 

class; 

(C) may order potential class counsel to 

provide information on any subject 

pertinent to the appointment and to 

propose terms for attorney’s fees and 

nontaxable costs; 

(D) may include in the appointing order 

provisions about the award of attorney’s 

fees or nontaxable costs under Rule 23(h); 

and 

(E) may make further orders in 

connection with the appointment. 
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(2) Standard for Appointing Class 

Counsel. When one applicant seeks 

appointment as class counsel, the court 

may appoint that applicant only if the 

applicant is adequate under Rule 23(g)(1) 

and (4). If more than one adequate 

applicant seeks appointment, the court 

must appoint the applicant best able to 

represent the interests of the class. 

(3) Interim Counsel. The court may 

designate interim counsel to act on behalf 

of a putative class before determining 

whether to certify the action as a class 

action. 

(4) Duty of Class Counsel. Class counsel 

must fairly and adequately represent the 

interests of the class. 

(h) Attorney’s Fees and Nontaxable 

Costs. In a certified class action, the 

court may award reasonable attorney’s 

fees and nontaxable costs that are 

authorized by law or by the parties’ 

agreement. The following procedures 

apply: 

(1) A claim for an award must be made by 

motion under Rule 54(d)(2), subject to the 

provisions of this subdivision (h), at a 

time the court sets. Notice of the motion 

must be served on all parties and, for 

motions by class counsel, directed to class 

members in a reasonable manner. 

(2) A class member, or a party from whom 

payment is sought, may object to the 

motion. 

(3) The court may hold a hearing and 

must find the facts and state its legal 

conclusions under Rule 52(a). 

(4) The court may refer issues related to 

the amount of the award to a special 

master or a magistrate judge, as provided 

in Rule 54(d)(2)(D). 

 

Firefly 

Joss Whedon 

Wash: "Everything looks good from here . 

. . [pause a beat while Wash plays with 

plastic dinosaurs over his console] Yes. 

Yes, this is a fertile land, and we will 

thrive." 

Wash (as Stegosaurus): “We will rule 

over all this land, and we will call it . . . 

‘This Land.’” 

Wash (as T-Rex): “I think we should call 

it . . . your grave!” 

Wash (Stegosaurus): “Ah, curse your 

sudden but inevitable betrayal!” 

Wash (T-Rex): “Ha ha HA! Mine is an 

evil laugh . . . now die!” 

 

Wal-Mart Stores, Inc. v. Dukes 

Supreme Court of the United States 

(2011) 

  
We are presented with one of the most 

expansive class actions ever. The District 

Court and the Court of Appeals approved 

the certification of a class comprising 

about one and a half million plaintiffs, 

current and former female employees of 

petitioner Wal–Mart who allege that the 

discretion exercised by their local 

supervisors over pay and promotion 

matters violates Title VII by 

discriminating against women. In 

addition to injunctive and declaratory 

relief, the plaintiffs seek an award of 

backpay. We consider whether the 

certification of the plaintiff class was 

consistent with Federal Rules of Civil 

Procedure 23(a) and (b)(2). 

I 

A 

Petitioner Wal–Mart is the Nation's 

largest private employer. It operates four 

types of retail stores throughout the 

country: Discount Stores, Supercenters, 

Neighborhood Markets, and Sam's Clubs. 

Those stores are divided into seven 

nationwide divisions, which in turn 

comprise 41 regions of 80 to 85 stores 
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apiece. Each store has between 40 and 53 

separate departments and 80 to 500 staff 

positions. In all, Wal–Mart operates 

approximately 3,400 stores and employs 

more than one million people. 

Pay and promotion decisions at Wal–Mart 

are generally committed to local 

managers' broad discretion, which is 

exercised “in a largely subjective manner.” 

Local store managers may increase the 

wages of hourly employees (within limits) 

with only limited corporate oversight. As 

for salaried employees, such as store 

managers and their deputies, higher 

corporate authorities have discretion to 

set their pay within preestablished 

ranges. 

Promotions work in a similar fashion. 

Wal–Mart permits store managers to 

apply their own subjective criteria when 

selecting candidates as “support 

managers,” which is the first step on the 

path to management. Admission to Wal–

Mart's management training program, 

however, does require that a candidate 

meet certain objective criteria, including 

an above-average performance rating, at 

least one year's tenure in the applicant's 

current position, and a willingness to 

relocate. But except for those 

requirements, regional and district 

managers have discretion to use their own 

judgment when selecting candidates for 

management training. Promotion to 

higher office—e.g., assistant manager, co-

manager, or store manager—is similarly 

at the discretion of the employee's 

superiors after prescribed objective factors 

are satisfied. 

B 

The named plaintiffs in this lawsuit, 

representing the 1.5 million members of 

the certified class, are three current or 

former Wal–Mart employees who allege 

that the company discriminated against 

them on the basis of their sex by denying 

them equal pay or promotions, in violation 

of Title VII of the Civil Rights Act of 1964, 

78 Stat. 253, as amended, 42 U.S.C. § 

2000e–1 et seq. 

Betty Dukes began working at a 

Pittsburgh, California, Wal–Mart in 1994. 

She started as a cashier, but later sought 

and received a promotion to customer 

service manager. After a series of 

disciplinary violations, however, Dukes 

was demoted back to cashier and then to 

greeter. Dukes concedes she violated 

company policy, but contends that the 

disciplinary actions were in fact 

retaliation for invoking internal complaint 

procedures and that male employees have 

not been disciplined for similar 

infractions. Dukes also claims two male 

greeters in the Pittsburgh store are paid 

more than she is. 

Christine Kwapnoski has worked at Sam's 

Club stores in Missouri and California for 

most of her adult life. She has held a 

number of positions, including a 

supervisory position. She claims that a 

male manager yelled at her frequently 

and screamed at female employees, but 

not at men. The manager in question “told 

her to ‘doll up,’ to wear some makeup, and 

to dress a little better.”  

The final named plaintiff, Edith Arana, 

worked at a Wal–Mart store in Duarte, 

California, from 1995 to 2001. In 2000, 

she approached the store manager on 

more than one occasion about 

management training, but was brushed 

off. Arana concluded she was being denied 

opportunity for advancement because of 

her sex. She initiated internal complaint 

procedures, whereupon she was told to 

apply directly to the district manager if 

she thought her store manager was being 

unfair. Arana, however, decided against 

that and never applied for management 

training again. In 2001, she was fired for 

failure to comply with Wal–Mart's 

timekeeping policy. 
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These plaintiffs, respondents here, do not 

allege that Wal–Mart has any express 

corporate policy against the advancement 

of women. Rather, they claim that their 

local managers' discretion over pay and 

promotions is exercised disproportionately 

in favor of men, leading to an unlawful 

disparate impact on female employees, 

see 42 U.S.C. § 2000e–2(k). And, 

respondents say, because Wal–Mart is 

aware of this effect, its refusal to cabin its 

managers' authority amounts to disparate 

treatment, see § 2000e–2(a). Their 

complaint seeks injunctive and 

declaratory relief, punitive damages, and 

backpay. It does not ask for compensatory 

damages. 

Importantly for our purposes, respondents 

claim that the discrimination to which 

they have been subjected is common to all 

Wal–Mart's female employees. The basic 

theory of their case is that a strong and 

uniform “corporate culture” permits bias 

against women to infect, perhaps 

subconsciously, the discretionary 

decisionmaking of each one of Wal–Mart's 

thousands of managers—thereby making 

every woman at the company the victim of 

one common discriminatory practice. 

Respondents therefore wish to litigate the 

Title VII claims of all female employees at 

Wal–Mart's stores in a nationwide class 

action. 

C 

Class certification is governed by Federal 

Rule of Civil Procedure 23. * * * 

Invoking these provisions, respondents 

moved the District Court to certify a 

plaintiff class consisting of “‘[a]ll women 

employed at any Wal–Mart domestic 

retail store at any time since December 

26, 1998, who have been or may be 

subjected to Wal–Mart's challenged pay 

and management track promotions 

policies and practices.’” As evidence that 

there were indeed “questions of law or fact 

common to” all the women of Wal–Mart, 

as Rule 23(a)(2) requires, respondents 

relied chiefly on three forms of proof: 

statistical evidence about pay and 

promotion disparities between men and 

women at the company, anecdotal reports 

of discrimination from about 120 of Wal–

Mart's female employees, and the 

testimony of a sociologist, Dr. William 

Bielby, who conducted a “social 

framework analysis” of Wal–Mart's 

“culture” and personnel practices, and 

concluded that the company was 

“vulnerable” to gender discrimination.  

Wal–Mart unsuccessfully moved to strike 

much of this evidence. It also offered its 

own countervailing statistical and other 

proof in an effort to defeat Rule 23(a)'s 

requirements of commonality, typicality, 

and adequate representation. Wal–Mart 

further contended that respondents' 

monetary claims for backpay could not be 

certified under Rule 23(b)(2), first because 

that Rule refers only to injunctive and 

declaratory relief, and second because the 

backpay claims could not be manageably 

tried as a class without depriving Wal–

Mart of its right to present certain 

statutory defenses. With one limitation 

not relevant here, the District Court 

granted respondents' motion and certified 

their proposed class. 

D 

A divided en banc Court of Appeals 

substantially affirmed the District Court's 

certification order. The majority 

concluded that respondents' evidence of 

commonality was sufficient to “raise the 

common question whether Wal–Mart's 

female employees nationwide were 

subjected to a single set of corporate 

policies (not merely a number of 

independent discriminatory acts) that 

may have worked to unlawfully 

discriminate against them in violation of 

Title VII.” It also agreed with the District 

Court that the named plaintiffs' claims 
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were sufficiently typical of the class as a 

whole to satisfy Rule 23(a)(3), and that 

they could serve as adequate class 

representatives, see Rule 23(a)(4). With 

respect to the Rule 23(b)(2) question, the 

Ninth Circuit held that respondents' 

backpay claims could be certified as part 

of a (b)(2) class because they did not 

“predominat[e]” over the requests for 

declaratory and injunctive relief, meaning 

they were not “superior in strength, 

influence, or authority” to the 

nonmonetary claims. 

Finally, the Court of Appeals determined 

that the action could be manageably tried 

as a class action because the District 

Court could adopt the approach the Ninth 

Circuit approved in Hilao v. Estate of 

Marcos (1996). There compensatory 

damages for some 9,541 class members 

were calculated by selecting claims at 

random, referring those claims to a 

special master for valuation, and then 

extrapolating the validity and value of the 

untested claims from the sample set. The 

Court of Appeals “s[aw] no reason why a 

similar procedure to that used in Hilao 

could not be employed in this case.” It 

would allow Wal–Mart “to present 

individual defenses in the randomly 

selected ‘sample cases,’ thus revealing the 

approximate percentage of class members 

whose unequal pay or nonpromotion was 

due to something other than gender 

discrimination.”  

* * * 

II 

The class action is “an exception to the 

usual rule that litigation is conducted by 

and on behalf of the individual named 

parties only.” In order to justify a 

departure from that rule, “a class 

representative must be part of the class 

and ‘possess the same interest and suffer 

the same injury’ as the class members.” 

Rule 23(a) ensures that the named 

plaintiffs are appropriate representatives 

of the class whose claims they wish to 

litigate. The Rule's four requirements—

numerosity, commonality, typicality, and 

adequate representation—“effectively 

‘limit the class claims to those fairly 

encompassed by the named plaintiff's 

claims.’”  

A 

The crux of this case is commonality—the 

rule requiring a plaintiff to show that 

“there are questions of law or fact 

common to the class.” Rule 23(a)(2).5 That 

language is easy to misread, since “[a]ny 

competently crafted class complaint 

literally raises common ‘questions.’” For 

example: Do all of us plaintiffs indeed 

work for Wal–Mart? Do our managers 

have discretion over pay? Is that an 

unlawful employment practice? What 

remedies should we get? Reciting these 

questions is not sufficient to obtain class 

certification. Commonality requires the 

plaintiff to demonstrate that the class 

members “have suffered the same injury.” 

This does not mean merely that they have 

all suffered a violation of the same 

provision of law. Title VII, for example, 

can be violated in many ways—by 

intentional discrimination, or by hiring 

and promotion criteria that result in 

disparate impact, and by the use of these 

practices on the part of many different 

superiors in a single company. Quite 

obviously, the mere claim by employees of 

the same company that they have suffered 

a Title VII injury, or even a disparate-

impact Title VII injury, gives no cause to 

believe that all their claims can 

productively be litigated at once. Their 

claims must depend upon a common 

contention—for example, the assertion of 

discriminatory bias on the part of the 

same supervisor. That common 

contention, moreover, must be of such a 

nature that it is capable of classwide 

resolution—which means that 



 

 

 —        — 

 

60

determination of its truth or falsity will 

resolve an issue that is central to the 

validity of each one of the claims in one 

stroke. 

“What matters to class certification ... is 

not the raising of common ‘questions'—

even in droves—but, rather the capacity 

of a classwide proceeding to generate 

common answers apt to drive the 

resolution of the litigation. Dissimilarities 

within the proposed class are what have 

the potential to impede the generation of 

common answers.” Nagareda, supra, at 

132. 

Rule 23 does not set forth a mere pleading 

standard. A party seeking class 

certification must affirmatively 

demonstrate his compliance with the 

Rule—that is, he must be prepared to 

prove that there are in fact sufficiently 

numerous parties, common questions of 

law or fact, etc. We recognized in Falcon 

that “sometimes it may be necessary for 

the court to probe behind the pleadings 

before coming to rest on the certification 

question,” and that certification is proper 

only if “the trial court is satisfied, after a 

rigorous analysis, that the prerequisites 

of Rule 23(a) have been satisfied.” 

Frequently that “rigorous analysis” will 

entail some overlap with the merits of the 

plaintiff's underlying claim. That cannot 

be helped. “‘[T]he class determination 

generally involves considerations that are 

enmeshed in the factual and legal issues 

comprising the plaintiff's cause of action.’” 

Nor is there anything unusual about that 

consequence: The necessity of touching 

aspects of the merits in order to resolve 

preliminary matters, e.g., jurisdiction and 

venue, is a familiar feature of litigation.  

In this case, proof of commonality 

necessarily overlaps with respondents' 

merits contention that Wal–Mart engages 

in a pattern or practice of discrimination. 

That is so because, in resolving an 

individual's Title VII claim, the crux of 

the inquiry is “the reason for a particular 

employment decision.” Here respondents 

wish to sue about literally millions of 

employment decisions at once. Without 

some glue holding the alleged reasons for 

all those decisions together, it will be 

impossible to say that examination of all 

the class members' claims for relief will 

produce a common answer to the crucial 

question why was I disfavored. 

B 

This Court's opinion in Falcon describes 

how the commonality issue must be 

approached. There an employee who 

claimed that he was deliberately denied a 

promotion on account of race obtained 

certification of a class comprising all 

employees wrongfully denied promotions 

and all applicants wrongfully denied jobs. 

We rejected that composite class for lack 

of commonality and typicality, explaining: 

“Conceptually, there is a wide gap 

between (a) an individual's claim that he 

has been denied a promotion [or higher 

pay] on discriminatory grounds, and his 

otherwise unsupported allegation that the 

company has a policy of discrimination, 

and (b) the existence of a class of persons 

who have suffered the same injury as that 

individual, such that the individual's 

claim and the class claim will share 

common questions of law or fact and that 

the individual's claim will be typical of the 

class claims.”  

Falcon suggested two ways in which that 

conceptual gap might be bridged. First, if 

the employer “used a biased testing 

procedure to evaluate both applicants for 

employment and incumbent employees, a 

class action on behalf of every applicant or 

employee who might have been prejudiced 

by the test clearly would satisfy the 

commonality and typicality requirements 

of Rule 23(a).” Second, “[s]ignificant proof 

that an employer operated under a 

general policy of discrimination 
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conceivably could justify a class of both 

applicants and employees if the 

discrimination manifested itself in hiring 

and promotion practices in the same 

general fashion, such as through entirely 

subjective decisionmaking processes.” 

Ibid. We think that statement precisely 

describes respondents' burden in this 

case. The first manner of bridging the gap 

obviously has no application here; Wal–

Mart has no testing procedure or other 

companywide evaluation method that can 

be charged with bias. The whole point of 

permitting discretionary decisionmaking 

is to avoid evaluating employees under a 

common standard. 

The second manner of bridging the gap 

requires “significant proof” that Wal–

Mart “operated under a general policy of 

discrimination.” That is entirely absent 

here. Wal–Mart's announced policy 

forbids sex discrimination, and as the 

District Court recognized the company 

imposes penalties for denials of equal 

employment opportunity. The only 

evidence of a “general policy of 

discrimination” respondents produced was 

the testimony of Dr. William Bielby, their 

sociological expert. Relying on “social 

framework” analysis, Bielby testified that 

Wal–Mart has a “strong corporate 

culture,” that makes it “‘vulnerable’” to 

“gender bias.” He could not, however, 

“determine with any specificity how 

regularly stereotypes play a meaningful 

role in employment decisions at Wal–

Mart. At his deposition . . . Dr. Bielby 

conceded that he could not calculate 

whether 0.5 percent or 95 percent of the 

employment decisions at Wal–Mart might 

be determined by stereotyped thinking.” * 

* * It is worlds away from “significant 

proof” that Wal–Mart “operated under a 

general policy of discrimination.” 

C 

The only corporate policy that the 

plaintiffs' evidence convincingly 

establishes is Wal–Mart's “policy” of 

allowing discretion by local supervisors 

over employment matters. On its face, of 

course, that is just the opposite of a 

uniform employment practice that would 

provide the commonality needed for a 

class action; it is a policy against having 

uniform employment practices. It is also a 

very common and presumptively 

reasonable way of doing business—one 

that we have said “should itself raise no 

inference of discriminatory conduct.” 

To be sure, we have recognized that, “in 

appropriate cases,” giving discretion to 

lower-level supervisors can be the basis of 

Title VII liability under a disparate-

impact theory—since “an employer's 

undisciplined system of subjective 

decisionmaking [can have] precisely the 

same effects as a system pervaded by 

impermissible intentional discrimination.” 

But the recognition that this type of Title 

VII claim “can” exist does not lead to the 

conclusion that every employee in a 

company using a system of discretion has 

such a claim in common. To the contrary, 

left to their own devices most managers in 

any corporation—and surely most 

managers in a corporation that forbids sex 

discrimination—would select sex-neutral, 

performance-based criteria for hiring and 

promotion that produce no actionable 

disparity at all. Others may choose to 

reward various attributes that produce 

disparate impact—such as scores on 

general aptitude tests or educational 

achievements. And still other managers 

may be guilty of intentional 

discrimination that produces a sex-based 

disparity. In such a company, 

demonstrating the invalidity of one 

manager's use of discretion will do 

nothing to demonstrate the invalidity of 

another's. A party seeking to certify a 

nationwide class will be unable to show 

that all the employees' Title VII claims 

will in fact depend on the answers to 

common questions. 
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Respondents have not identified a 

common mode of exercising discretion 

that pervades the entire company—aside 

from their reliance on Dr. Bielby's social 

frameworks analysis that we have 

rejected. In a company of Wal–Mart's size 

and geographical scope, it is quite 

unbelievable that all managers would 

exercise their discretion in a common way 

without some common direction. 

Respondents attempt to make that 

showing by means of statistical and 

anecdotal evidence, but their evidence 

falls well short. 

The statistical evidence consists primarily 

of regression analyses performed by Dr. 

Richard Drogin, a statistician, and Dr. 

Marc Bendick, a labor economist. Drogin 

conducted his analysis region-by-region, 

comparing the number of women 

promoted into management positions with 

the percentage of women in the available 

pool of hourly workers. After considering 

regional and national data, Drogin 

concluded that “there are statistically 

significant disparities between men and 

women at Wal–Mart . . . [and] these 

disparities . . . can be explained only by 

gender discrimination.” Bendick 

compared work-force data from Wal–Mart 

and competitive retailers and concluded 

that Wal–Mart “promotes a lower 

percentage of women than its 

competitors.” 

Even if they are taken at face value, these 

studies are insufficient to establish that 

respondents' theory can be proved on a 

classwide basis. In Falcon, we held that 

one named plaintiff's experience of 

discrimination was insufficient to infer 

that “discriminatory treatment is typical 

of [the employer's employment] practices.” 

457 U.S., at 158, 102 S.Ct. 2364. A similar 

failure of inference arises here. As Judge 

Ikuta observed in her dissent, 

“[i]nformation about disparities at the 

regional and national level does not 

establish the existence of disparities at 

individual stores, let alone raise the 

inference that a company-wide policy of 

discrimination is implemented by 

discretionary decisions at the store and 

district level.” A regional pay disparity, 

for example, may be attributable to only a 

small set of Wal–Mart stores, and cannot 

by itself establish the uniform, store-by-

store disparity upon which the plaintiffs' 

theory of commonality depends. 

There is another, more fundamental, 

respect in which respondents' statistical 

proof fails. Even if it established (as it 

does not) a pay or promotion pattern that 

differs from the nationwide figures or the 

regional figures in all of Wal–Mart's 3,400 

stores, that would still not demonstrate 

that commonality of issue exists. Some 

managers will claim that the availability 

of women, or qualified women, or 

interested women, in their stores' area 

does not mirror the national or regional 

statistics. And almost all of them will 

claim to have been applying some sex-

neutral, performance-based criteria—

whose nature and effects will differ from 

store to store. In the landmark case of 

ours which held that giving discretion to 

lower-level supervisors can be the basis of 

Title VII liability under a disparate-

impact theory, the plurality opinion 

conditioned that holding on the corollary 

that merely proving that the discretionary 

system has produced a racial or sexual 

disparity is not enough. “[T]he plaintiff 

must begin by identifying the specific 

employment practice that is challenged.” 

That is all the more necessary when a 

class of plaintiffs is sought to be certified. 

Other than the bare existence of 

delegated discretion, respondents have 

identified no “specific employment 

practice”—much less one that ties all 

their 1.5 million claims together. Merely 

showing that Wal–Mart's policy of 

discretion has produced an overall sex-

based disparity does not suffice. * * * 
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The dissent misunderstands the nature of 

the foregoing analysis. It criticizes our 

focus on the dissimilarities between the 

putative class members on the ground 

that we have “blend[ed]” Rule 23(a)(2)'s 

commonality requirement with Rule 

23(b)(3)'s inquiry into whether common 

questions “predominate” over individual 

ones. See post, at 2550 – 2552 

(GINSBURG, J., concurring in part and 

dissenting in part). That is not so. We 

quite agree that for purposes of Rule 

23(a)(2) “ ‘[e]ven a single [common] 

question’ ” will do, post, at 2566, n. 9 

(quoting Nagareda, The Preexistence 

Principle and the Structure of the Class 

Action, 103 Colum. L.Rev. 149, 176, n. 110 

(2003)). We consider dissimilarities not in 

order to determine (as Rule 23(b)(3) 

requires) whether common questions 

predominate, but in order to determine 

(as Rule 23(a)(2) requires) whether there 

is “[e]ven a single [common] question.” 

And there is not here. Because 

respondents provide no convincing proof 

of a companywide discriminatory pay and 

promotion policy, we have concluded that 

they have  not established the existence of 

any common question. 

In sum, we agree with Chief Judge 

Kozinski that the members of the class: 

“held a multitude of different jobs, at 

different levels of Wal–Mart's hierarchy, 

for variable lengths of time, in 3,400 

stores, sprinkled across 50 states, with a 

kaleidoscope of supervisors (male and 

female), subject to a variety of regional 

policies that all differed .... Some thrived 

while others did poorly. They have little 

in common but their sex and this lawsuit.” 

603 F.3d, at 652 (dissenting opinion). 

III 

We also conclude that respondents' claims 

for backpay were improperly certified 

under Federal Rule of Civil Procedure 

23(b)(2). Our opinion in Ticor Title Ins. 

Co. v. Brown, 511 U.S. 117, 121, 114 S.Ct. 

1359, 128 L.Ed.2d 33 (1994) (per curiam) 

expressed serious doubt about whether 

claims for monetary relief may be certified 

under that provision. We now hold that 

they may not, at least where (as here) the 

monetary relief is not incidental to the 

injunctive or declaratory relief. 

A 

Rule 23(b)(2) allows class treatment when 

“the party opposing the class has acted or 

refused to act on grounds that apply 

generally to the class, so that final 

injunctive relief or corresponding 

declaratory relief is appropriate 

respecting the class as a whole.” One 

possible reading of this provision is that it 

applies only to requests for such 

injunctive or declaratory relief and does 

not authorize the class certification of 

monetary claims at all. We need not reach 

that broader question in this case, 

because we think that, at a minimum, 

claims for individualized relief (like the 

backpay at issue here) do not satisfy the 

Rule. The key to the (b)(2) class is “the 

indivisible nature of the injunctive or 

declaratory remedy warranted—the 

notion that the conduct is such that it can 

be enjoined or declared unlawful only as 

to all of the class members or as to none of 

them.”  In other words, Rule 23(b)(2) 

applies only when a single injunction or 

declaratory judgment would provide relief 

to each member of the class. It does not 

authorize class certification when each 

individual class member would be entitled 

to a different injunction or declaratory 

judgment against the defendant. 

Similarly, it does not authorize class 

certification when each class member 

would be entitled to an individualized 

award of monetary damages. 

That interpretation accords with the 

history of the Rule. Because Rule 23 

“stems from equity practice” that 

predated its codification, in determining 
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its meaning we have previously looked to 

the historical models on which the Rule 

was based. As we observed in Amchem, 

“[c]ivil rights cases against parties 

charged with unlawful, class-based 

discrimination are prime examples” of 

what (b)(2) is meant to capture.  In 

particular, the Rule reflects a series of 

decisions involving challenges to racial 

segregation—conduct that was remedied 

by a single classwide order. In none of the 

cases cited by the Advisory Committee as 

examples of (b)(2)'s antecedents did the 

plaintiffs combine any claim for 

individualized relief with their classwide 

injunction.  

Permitting the combination of 

individualized and classwide relief in a 

(b)(2) class is also inconsistent with the 

structure of Rule 23(b). Classes certified 

under (b)(1) and (b)(2) share the most 

traditional justifications for class 

treatment—that individual adjudications 

would be impossible or unworkable, as in 

a(b)(1) class,11 or that the relief sought 

must perforce affect the entire class at 

once, as in a (b)(2) class. For that reason 

these are also mandatory classes: The 

Rule provides no opportunity for (b)(1) or 

(b)(2) class members to opt out, and does 

not even oblige the District Court to 

afford them notice of the action. Rule 

23(b)(3), by contrast, is an 

“adventuresome innovation” of the 1966 

amendments, framed for situations “in 

which ‘class-action treatment is not as 

clearly called for.’” It allows class 

certification in a much wider set of 

circumstances but with greater 

procedural protections. Its only 

prerequisites are that “the questions of 

law or fact common to class members 

predominate over any questions affecting 

only individual members, and that a class 

action is superior to other available 

methods for fairly and efficiently 

adjudicating the controversy.” Rule 

23(b)(3). And unlike (b)(1) and (b)(2) 

classes, the (b)(3) class is not mandatory; 

class members are entitled to receive “the 

best notice that is practicable under the 

circumstances” and to withdraw from the 

class at their option. See Rule 23(c)(2)(B). 

Given that structure, we think it clear 

that individualized monetary claims 

belong in Rule 23(b)(3). The procedural 

protections attending the (b)(3) class—

predominance, superiority, mandatory 

notice, and the right to opt out—are 

missing from (b)(2) not because the Rule 

considers them unnecessary, but because 

it considers them unnecessary to a (b)(2) 

class. When a class seeks an indivisible 

injunction benefitting all its members at 

once, there is no reason to undertake a 

case-specific inquiry into whether class 

issues predominate or whether class 

action is a superior method of 

adjudicating the dispute. Predominance 

and superiority are self-evident. But with 

respect to each class member's 

individualized claim for money, that is not 

so—which  is precisely why (b)(3) requires 

the judge to make findings about 

predominance and superiority before 

allowing the class. Similarly, (b)(2) does 

not require that class members be given 

notice and opt-out rights, presumably 

because it is thought (rightly or wrongly) 

that notice has no purpose when the class 

is mandatory, and that depriving people 

of their right to sue in this manner 

complies with the Due Process Clause. In 

the context of a class action 

predominantly for money damages we 

have held that absence of notice and opt-

out violates due process. See Phillips 

Petroleum Co. v. Shutts, 472 U.S. 797, 

812, 105 S.Ct. 2965, 86 L.Ed.2d 628 

(1985). While we have never held that to 

be so where the monetary claims do not 

predominate, the serious possibility that 

it may be so provides an additional reason 

not to read Rule 23(b)(2) to include the 

monetary claims here. 
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B 

Against that conclusion, respondents 

argue that their claims for backpay were 

appropriately certified as part of a class 

under Rule 23(b)(2) because those claims 

do not “predominate” over their requests 

for injunctive and declaratory relief. They 

rely upon the Advisory Committee's 

statement that Rule 23(b)(2) “does not 

extend to cases in which the appropriate 

final relief relates exclusively or 

predominantly to money damages.” 39 

F.R.D., at 102 (emphasis added). The 

negative implication, they argue, is that it 

does extend to cases in which the 

appropriate final relief relates only 

partially and nonpredominantly to money 

damages. Of course it is the Rule itself, 

not the Advisory Committee's description 

of it, that governs. And a mere negative 

inference does not in our view suffice to 

establish a disposition that has no basis 

in the Rule's text, and that does obvious 

violence to the Rule's structural features. 

The mere “predominance” of a proper 

(b)(2) injunctive claim does nothing to 

justify elimination of Rule 23(b)(3)'s 

procedural protections: It neither 

establishes the superiority of class 

adjudication over individual adjudication 

nor cures the notice and opt-out problems. 

We fail to see why the Rule should be read 

to nullify these protections whenever a 

plaintiff class, at its option, combines its 

monetary claims with a request—even a 

“predominating request”—for an 

injunction. 

Respondents' predominance test, 

moreover, creates perverse incentives for 

class representatives to place at risk 

potentially valid claims for monetary 

relief. In this case, for example, the 

named plaintiffs declined to include 

employees' claims for compensatory 

damages in their complaint. That strategy 

of including only backpay claims made it 

more likely that monetary relief would not 

“predominate.” But it also created the 

possibility (if the predominance test were 

correct) that individual class members' 

compensatory-damages claims would be 

precluded by litigation they had no power 

to hold themselves apart from. If it were 

determined, for example, that a particular 

class member is not entitled to backpay 

because her denial of increased pay or a 

promotion was not the product of 

discrimination, that employee might be 

collaterally estopped from independently 

seeking compensatory damages based on 

that same denial. That possibility 

underscores the need for plaintiffs with 

individual monetary claims to decide for 

themselves whether to tie their fates to 

the class representatives' or go it alone—a 

choice Rule 23(b)(2) does not ensure that 

they have. 

The predominance test would also require 

the District Court to reevaluate the roster 

of class members continually. The Ninth 

Circuit recognized the necessity for this 

when it concluded that those plaintiffs  no 

longer employed by Wal–Mart lack 

standing to seek injunctive or declaratory 

relief against its employment practices. 

The Court of Appeals' response to that 

difficulty, however, was not to eliminate 

all former employees from the certified 

class, but to eliminate only those who had 

left the company's employ by the date the 

complaint was filed. That solution has no 

logical connection to the problem, since 

those who have left their Wal–Mart jobs 

since the complaint was filed have no 

more need for prospective relief than 

those who left beforehand. As a 

consequence, even though the validity of a 

(b)(2) class depends on whether “final 

injunctive relief or corresponding 

declaratory relief is appropriate 

respecting the class as a whole,” Rule 

23(b)(2) (emphasis added), about half the 

members of the class approved by the 

Ninth Circuit have no claim for injunctive 

or declaratory relief at all. Of course, the 
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alternative (and logical) solution of 

excising plaintiffs from the class as they 

leave their employment may have struck 

the Court of Appeals as wasteful of the 

District Court's time. Which indeed it is, 

since if a backpay action were properly 

certified for class treatment under (b)(3), 

the ability to litigate a plaintiff's backpay 

claim as part of the class would not turn 

on the irrelevant question whether she is 

still employed at Wal–Mart. What follows 

from this, however, is not that some 

arbitrary limitation on class membership 

should be imposed but that the backpay 

claims should not be certified under Rule 

23(b)(2) at all. 

Finally, respondents argue that their 

backpay claims are appropriate for a 

(b)(2) class action because a backpay 

award is equitable in nature. The latter 

may be true, but it is irrelevant. The Rule 

does not speak of “equitable” remedies 

generally but of injunctions and 

declaratory judgments. As Title VII itself 

makes pellucidly clear, backpay is 

neither.  

Justice GINSBURG, with whom 

Justice BREYER, Justice 

SOTOMAYOR, and Justice KAGAN 

join, concurring in part and 

dissenting in part. 

The class in this case, I agree with the 

Court, should not have been certified 

under Federal Rule of Civil Procedure 

23(b)(2). The plaintiffs, alleging 

discrimination in violation of Title VII 

seek monetary relief that is not merely 

incidental to any injunctive or declaratory 

relief that might be available. A putative 

class of this type may be certifiable under 

Rule 23(b)(3), if the plaintiffs show that 

common class questions “predominate” 

over issues affecting individuals—e.g., 

qualification for, and the amount of, 

backpay or compensatory damages—and 

that a class action is “superior” to other 

modes of adjudication. 

Whether the class the plaintiffs describe 

meets the specific requirements of Rule 

23(b)(3) is not before the Court, and I 

would reserve that matter for 

consideration and decision on remand. 

The Court,  however, disqualifies the class 

at the starting gate, holding that the 

plaintiffs cannot cross the “commonality” 

line set by Rule 23(a)(2). In so ruling, the 

Court imports into the Rule 23(a) 

determination concerns properly 

addressed in a Rule 23(b)(3) assessment. 

I 

A 

Rule 23(a)(2) establishes a preliminary 

requirement for maintaining a class 

action: “[T]here are questions of law or 

fact common to the class.”2 The Rule 

“does not require that all questions of law 

or fact raised in the litigation be 

common”; indeed, “[e]ven a single 

question of law or fact common to the 

members of the class will satisfy the 

commonality requirement,”  

A “question” is ordinarily understood to be 

“[a] subject or point open to controversy.” 

American Heritage Dictionary 1483 (3d 

ed.1992). Thus, a “question” “common to 

the class” must be a dispute, either of fact 

or of law, the resolution of which will 

advance the determination of the class 

members' claims.3 

B 

The District Court, recognizing that “one 

significant issue common to the class may 

be sufficient to warrant certification” 

found that the plaintiffs easily met that 

test. Absent an error of law or an abuse of 

discretion, an appellate tribunal has no 

warrant to upset the District Court's 

finding of commonality.  

* * * 

Wal–Mart's compensation policies also 

operate uniformly across stores, the 
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District Court found. The retailer leaves 

open a $2 band for every position's hourly 

pay rate. Wal–Mart provides no standards 

or criteria for setting wages within that 

band, and thus does nothing to counter 

unconscious bias on the part of 

supervisors. See id., at 146–147. 

Wal–Mart's supervisors do not make their 

discretionary decisions in a vacuum. The 

District Court reviewed means Wal–Mart 

used to maintain a “carefully constructed . 

. . corporate culture,” such as frequent 

meetings to reinforce the common way of 

thinking, regular transfers of managers 

between stores to ensure uniformity 

throughout the company, monitoring of 

stores “on a close and constant basis,” and 

“Wal–Mart TV,” “broadcas[t] ... into all 

stores.”  

The plaintiffs' evidence, including class 

members' tales of their own experiences, 

suggests that gender bias suffused Wal–

Mart's company culture. Among 

illustrations, senior management often 

refer to female associates as “little Janie 

Qs.” One manager told an employee that 

“[m]en are here to make a career and 

women aren’t.” A committee of female 

Wal–Mart executives concluded that 

“[s]tereotypes limit the opportunities 

offered to women.” Plaintiffs’ Motion for 

Class Certification in No. 3:01–cv–02252–

CRB (ND Cal.), Doc. 99, at 16 (internal 

quotation marks omitted). 

Finally, the plaintiffs presented an 

expert's appraisal to show that the pay 

and promotions disparities at Wal–Mart 

“can be explained only by gender 

discrimination and not by ... neutral 

variables.” 222 F.R.D., at 155. Using 

regression analyses, their expert, Richard 

Drogin, controlled for factors including, 

inter alia, job performance, length of time 

with the company, and the store where an 

employee worked. Id., at 159.5 The 

results, the District Court found, were 

sufficient to raise an “inference of 

discrimination.” Id., at 155–160. 

C 

The District Court's identification of a 

common question, whether Wal–Mart's 

pay and promotions policies gave rise to 

unlawful discrimination, was hardly 

infirm. The practice of delegating to 

supervisors large discretion to make 

personnel decisions, uncontrolled by 

formal standards, has long been known to 

have the potential to produce disparate 

effects. Managers, like all humankind, 

may be prey to biases of which they are 

unaware. The risk of discrimination is 

heightened when those managers are 

predominantly of one sex, and are steeped 

in a corporate culture that perpetuates 

gender stereotypes. 

The plaintiffs' allegations resemble those 

in one of the prototypical cases in this 

area. In deciding on promotions, 

supervisors in that case were to start with 

objective measures; but ultimately, they 

were to “look at the individual as a total 

individual.” The final question they were 

to ask and answer: “Is this person going to 

be successful in our business?” Ibid. 

(internal quotation marks omitted). It is 

hardly surprising that for many 

managers, the ideal candidate was 

someone with characteristics similar to 

their own. 

We have held that “discretionary 

employment practices” can give rise to 

Title  VII claims, not only when such 

practices are motivated by discriminatory 

intent but also when they produce 

discriminatory results. In Watson, as 

here, an employer had given its managers 

large authority over promotions. An 

employee sued the bank under Title VII, 

alleging that the “discretionary promotion 

system” caused a discriminatory effect 

based on race. Four different supervisors 

had declined, on separate occasions, to 
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promote the employee. Their reasons were 

subjective and unknown. The employer, 

we noted “had not developed precise and 

formal criteria for evaluating candidates”; 

“[i]t relied instead on the subjective 

judgment of supervisors.” 

Aware of “the problem of subconscious 

stereotypes and prejudices,” we held that 

the employer's “undisciplined system of 

subjective decisionmaking” was an 

“employment practic[e]” that “may be 

analyzed under the disparate impact 

approach.”  

The plaintiffs' allegations state claims of 

gender discrimination in the form of 

biased decisionmaking in both pay and 

promotions. The evidence reviewed by the 

District Court adequately demonstrated 

that resolving those claims would 

necessitate examination of particular 

policies and practices alleged to affect, 

adversely and globally, women employed 

at Wal–Mart's stores. Rule 23(a)(2), 

setting a necessary but not a sufficient 

criterion for class-action certification, 

demands nothing further. 

II 

A 

The Court gives no credence to the key 

dispute common to the class: whether 

Wal–Mart's discretionary pay and 

promotion policies are discriminatory. 

“What matters,” the Court asserts, “is not 

the raising of common ‘questions,’ ” but 

whether there are “[d]issimilarities within 

the proposed class” that “have the 

potential to impede the generation of 

common answers.”  

The Court blends Rule 23(a)(2)'s threshold 

criterion with the more demanding 

criteria of Rule 23(b)(3), and thereby 

elevates the (a)(2) inquiry so that it is no 

longer “easily satisfied,” Rule 23(b)(3) 

certification  requires, in addition to the 

four 23(a) findings, determinations that 

“questions of law or fact common to class 

members predominate over any questions 

affecting only individual members” and 

that “a class action is superior to other 

available methods for ... adjudicating the 

controversy.”8 

The Court's emphasis on differences 

between class members mimics the Rule 

23(b)(3) inquiry into whether common 

questions “predominate” over individual 

issues. And by asking whether the 

individual differences “impede” common 

adjudication, the Court duplicates 

23(b)(3)'s question whether “a class action 

is superior” to other modes of 

adjudication. Indeed, Professor Nagareda, 

whose “dissimilarities” inquiry the Court 

endorses, developed his position in the 

context of Rule 23(b)(3). “The Rule 

23(b)(3) predominance inquiry” is meant 

to “tes[t] whether proposed classes are 

sufficiently cohesive to warrant 

adjudication by representation.” If courts 

must conduct a “dissimilarities” analysis 

at the Rule 23(a)(2) stage, no mission 

remains for Rule 23(b)(3). 

Because Rule 23(a) is also a prerequisite 

for Rule 23(b)(1) and Rule 23(b)(2) classes, 

the Court's “dissimilarities” position is far 

reaching. Individual differences should 

not bar a Rule 23(b)(1) or Rule 23(b)(2) 

class, so long as the Rule 23(a) threshold 

is met.  * * * 

B 

The “dissimilarities” approach leads the 

Court to train its attention on what 

distinguishes individual class members, 

rather than on what unites them. Given 

the lack of standards for pay and 

promotions, the majority says, 

“demonstrating the invalidity of one 

manager's use of discretion will do 

nothing to demonstrate the invalidity of 

another's.”  
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Wal–Mart's delegation of discretion over 

pay and promotions is a policy uniform 

throughout all stores. The very nature of 

discretion is that people will exercise it in 

various ways. A system of delegated 

discretion, Watson held, is a practice 

actionable under Title VII when it 

produces discriminatory outcomes. A 

finding that Wal–Mart's pay and 

promotions practices in fact violate the 

law would be the first step in the usual 

order of proof for plaintiffs seeking 

individual remedies for company-wide 

discrimination. That each individual 

employee's unique circumstances will 

ultimately determine whether she is 

entitled to backpay or damages should not 

factor into the Rule 23(a)(2) 

determination. 

 

The Failing Faith in Class Actions: 

Wal-Mart v. Dukes and AT&T 

Mobility v. Concepcion 

Catherine Fisk & Erwin Chemerinsky 

* * * 

II. Wal-Mart v. Dukes: Aggregate 

Harms and Employment Class 

Actions 

Wal-Mart offered the Court a choice about 

whether to allow class actions that 

challenge the discriminatory employment 

practices of huge companies. The evidence 

showed that Wal-Mart allowed 

supervisors to set pay within a range of 

about two dollars per hour and that 

supervisors nationwide exercised their 

discretion to pay women less than 

similarly situated men.  The evidence also 

showed that Wal-Mart gave store 

managers discretion about which 

employees to promote, and promotions 

were often the result of a supervisor 

tapping an employee rather than a 

uniform process equally urging all 

employees to apply.  In the aggregate, 

controlling for all other factors, men were 

promoted more than women.  In some 

cases, men were promoted over women 

with better credentials and stronger 

personnel records.  Quite importantly, the 

procedural posture of the case (review of 

class certification prior to discovery or 

trial) meant that the Court majority was 

not charged with finding the existence of 

this discriminatory pattern; the issue was 

solely whether a class action could be 

brought to challenge it. 

Because, in the aggregate, supervisors 

setting pay for Wal-Mart's women 

employees chose a number at the low end 

of the permissible range, Wal-Mart gained 

huge labor cost savings at the expense of 

millions of women. But individual cases of 

wage discrimination are expensive to 

bring, and the gendered pay differential 

(say, between $ 10 and $ 10.50 per hour) 

for each employee over the statutory 

limitations period is only a few thousand 

dollars--not enough to justify the costs of 

suit. Similarly, it is expensive to litigate 

an individual discriminatory-promotion 

decision, and the backpay awards (the 

difference between what the plaintiff 

earned at the lower-level job and what she 

would have earned if she had properly 

been promoted) are often too low to justify 

suit. As such, if the 1.5 million women 

employed by the nation's largest employer 

have suffered unlawful discrimination in 

pay and promotions, in the aggregate, 

Wal-Mart has saved millions of dollars in 

labor costs by violating Title VII. But 

without a class action, it is not 

economically rational for Wal-Mart 

employees to risk their jobs and happiness 

to file a lawsuit or for hundreds of 

plaintiffs' lawyers to take these cases. 

This is the classic situation where a large 

corporation can benefit tremendously 

from illegal activity and where only a 

class action is likely to provide a 

meaningful deterrent or remedy. 
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The Wal-Mart majority opinion is 

stunning in its activism and impact on 

numerous features of employment 

discrimination and class actions. First, it 

increased the difficulty of proving a 

common question of law or fact under 

Rule 23(a) by requiring "significant proof" 

to which the trial court must extend a 

"rigorous analysis."  This essentially will 

require a determination of the merits at 

the time of class certification. Second, it 

redefined the common issue of law or fact 

under Rule 23(a)(2) to demand a higher 

level of specificity than previously 

required.  Third, it rejected the social 

framework analysis, a dominant 

contemporary social science approach to 

understanding how employment practices 

of corporations operate, as a legitimate 

method of proving discrimination.  In the 

process, the Court suggested that the 

Daubert v. Merrell Dow Pharmaceuticals, 

Inc.  standard for introduction of scientific 

proof at trial also will apply at the class 

certification stage of the litigation, which 

will greatly increase the complexity of 

class certification determinations and 

again make the decision of whether to 

allow a class action essentially a 

determination of the merits.  Fourth, it 

suggested that a company-wide policy of 

allowing discretion resulting in statistical 

pay and promotion disparities cannot be 

challenged under the disparate treatment 

framework.  Fifth, it treated a company's 

announced policy prohibiting unlawful 

discrimination as significant evidence 

that the company is not in fact 

discriminating.  Sixth, it held that 

company-wide statistical evidence, 

including regression analyses showing 

that pay and promotion disparities were 

caused by gender, was insufficient to show 

class-wide discrimination. Plaintiffs 

would need to provide evidence showing 

gender disparities at each individual unit 

based on the managers whose decisions 

were the cause of the disparity.  Seventh, 

it held that to certify a class, plaintiffs 

must present anecdotal evidence of 

discrimination by a significant but 

undefined number of allegedly 

discriminatory decision-makers.  Eighth, 

it held that a suit seeking backpay under 

Title VII and, more broadly, a suit seeking 

monetary relief in general, cannot be 

certified under Rule 23(b)(2).  Finally, and 

somewhat enigmatically, it stated that 

the Rules Enabling Act prohibits 

Congress from amending Rule 23 to allow 

certification of a class in any fashion that 

would deprive the defendant of the 

opportunity to prove statutory defenses to 

individual claims,  although precisely 

what this means for the future of class 

action litigation is uncertain. 

Each of these nine holdings or statements 

reflects a potentially significant change in 

the law; many are a rejection of decades of 

judicial precedent or respected scholarly 

argument about employment 

discrimination and class actions. 

Although each merits a law-review length 

analysis of its own, this article proceeds 

more narrowly  We examine the 

implications of the portion of the Court's 

ruling that increases the difficulty of 

challenging patterns of discrimination 

under Rule 23(a), which provides that a 

class action may be brought only when 

the class shares a common question of law 

or fact.  

A. The Court's New Rules for 

Employment Discrimination Class 

Actions 

Rule 23(a) requires that a court find four 

elements to certify a class action: (1) that 

the class is "so numerous that joinder of 

all members is impracticable"; (2) that 

"there are questions of law or fact 

common to the class"; (3) that the claims 

or defenses of the class representative are 

"typical of" those of the class; and (4) that 

the representative "will fairly and 

adequately protect the interests of the 

class."  Traditionally, all that has been 
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required for commonality is some issue of 

law or fact that is shared among the 

members of the class; distinct issues can 

then be tried separately. The trial court 

found a number of common issues. First, 

it found that Wal-Mart had "company-

wide corporate practices and policies, 

which include[d] (a) excessive subjectivity 

in personnel decisions, (b) gender 

stereotyping, and (c) maintenance of a 

strong corporate culture."  Second, it 

found that Wal-Mart had company-wide 

gender disparities in pay and promotions 

that were caused by discrimination. This 

finding was based on statistical evidence 

that women were paid less and promoted 

less frequently than men, even when they 

had better credentials or performance 

reviews.  Third, it found company-wide 

gender bias based on anecdotal evidence 

from Wal-Mart stores across the country 

that supported the finding that 

discrimination, rather than the alleged 

preferences of female employees to work 

for less money and decline promotional 

opportunities, explained the disparities.  

The court of appeals, en banc, likewise 

held that Wal-Mart had a national 

corporate culture and general 

management policies that discriminated 

against women. The court rejected Wal-

Mart's argument that the company-wide 

gender disparities were simply the results 

of individual low-level managers' 

decisions, each of which must be proven 

and litigated separately.  

Ignoring the abuse of discretion standard 

of review normally applicable to class 

certification decisions, the Supreme Court 

rejected the evidence on which the lower 

courts relied. First, it found that the 

plaintiffs' statistical evidence of 

nationwide gender disparities was 

"insufficient" and speculated that the pay 

disparities between men and women "may 

be attributable to only a small set of Wal-

Mart stores." Second, it found the 

plaintiffs' expert witness not worthy of 

belief and "disregard[ed]" his testimony 

about the ways in which Wal-Mart's 

personnel policies and corporate culture 

allowed gender bias to infect thousands of 

pay and promotion decisions. Third, it 

dismissed the 120 affidavits recounting 

evidence of discriminatory statements and 

decisions as insufficient given Wal-Mart's 

size and the size of the plaintiff class. 

Having brushed aside the evidence of bias 

and twice pointed out that Wal-Mart has 

a written policy prohibiting sex 

discrimination, the majority found that 

the gender disparities were the result of 

individual supervisors' decisions and 

needed to be litigated individually. 

Apart from the majority's selective 

parsing and weighing of the evidence, its 

crucial analytic move was to define the 

nature of a common issue of law or fact 

much more narrowly than the lower 

courts. Early in the opinion, the Court 

rejected two exceedingly abstract 

characterizations of the common question 

issue, neither of which had been offered 

by the parties or any lower court: that all 

plaintiffs "have suffered a Title VII 

injury" or "a disparate impact Title VII 

injury."  Without discussing the merits of 

the intermediate positions (which the 

plaintiffs argued and on which the lower 

courts relied), the majority immediately 

posited an extremely narrow definition of 

commonality: that the plaintiffs' "claims 

must depend upon a common contention--

for example, the assertion of 

discriminatory bias on the part of the 

same supervisor."  Later in the opinion, 

the majority framed the common question 

issue slightly differently, stating "that 

Wal-Mart operated under a general policy 

of discrimination," which the majority 

rejected in the next sentence because 

"Wal-Mart's announced policy forbids sex 

discrimination."  Subsequently, the 

majority rejected the lower court's finding 

that common issues of law and fact were 

presented by Wal-Mart's strong corporate 



 

 

 —        — 

 

72

control regarding employment and its 

nationwide corporate culture, which led 

individual supervisors to pay women less 

and to prefer men for promotion. The 

majority speculated that individual 

supervisors might have exercised their 

discretion differently.  Elsewhere, the 

majority invented an alternate theory of 

the common question issue: plaintiffs 

must establish "a uniform, store-by-store 

disparity" to show a common issue, and 

statistical evidence of regional and 

national disparities did not suffice.  In the 

next paragraph, the majority concluded 

that, because the plaintiffs "have 

identified 'no specific employment 

practice'" that caused the gender disparity 

in pay and promotions, there was no 

common question of law or fact.  As the 

majority put it, "the crucial question" in 

any discrimination case is "why was I 

disfavored," which the majority imagined 

as an individualized decision provable 

only by evidence of individual supervisors' 

motives.  

B. The Problems with the New Rules 

The Court's analysis was flawed on four 

important levels. First, by focusing on the 

existence of a "specific employment 

practice," the Court conflated the 

disparate impact analysis (which requires 

proof of an employment practice having a 

discriminatory impact) and disparate 

treatment analysis (which does not).  

Second, the Court failed to appreciate 

that it was not a coincidence that 

throughout the country, Wal-Mart's 

women employees were subject to 

discrimination in pay and promotion; the 

Court ignored or did not believe all of the 

evidence indicating that decisions by 

individual managers were influenced by a 

common corporate culture. Third, the 

Court failed to recognize the importance 

of the class action in providing a remedy 

and deterrent against future 

discrimination by large corporations, 

where, for a host of reasons, it is unlikely 

that individual women will bring 

lawsuits. Fourth, the Court essentially 

ignored the standard of review. As 

mentioned above, class certification 

decisions are reviewed on appeal under 

the deferential abuse of discretion 

standard. In his majority opinion, Justice 

Scalia substituted his own findings of fact, 

granted no deference to the lower courts, 

and effectively engaged in a de novo 

review. 

The essence of the majority's reasoning is 

obscured by the meandering path of the 

opinion. Laid bare, the reasoning depends 

on two debatable factual assumptions 

about the nature and prevalence of 

employment discrimination in large 

organizations. First, Justice Scalia said 

that, "left to their own devices, most 

managers in any corporation--and surely 

most managers in a corporation that 

forbids sex discrimination--would select 

sex-neutral, performance-based criteria 

for hiring and promotion that produce no 

actionable disparity at all."  Second, "[i]n 

a company of Wal-Mart's size and 

geographical scope, it is quite 

unbelievable that all managers would 

exercise their discretion in a common way 

without some common direction."  Both of 

these are factual findings that the Court 

has no business making. Decades of 

employment discrimination law are 

premised on contrary assumptions, such 

as the idea that a pattern of inequality 

may be the result of discrimination rather 

than preferences of women or people of 

color to be paid less and forgo promotion. 

From these two factual assumptions, the 

majority reached the conclusion that 

unless there is an explicitly 

discriminatory policy, plaintiffs must 

prove individual managers' reasons for 

setting their pay or choosing which 

employees to promote. 
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Because the overwhelming majority of 

companies now have formal policies that 

prohibit discrimination, the result is 

plain: class action intentional employment 

discrimination cases will be very difficult 

to bring. If there is a small workplace 

where one or two people make the hiring, 

promotion, and pay decisions, it will not 

have the numerosity required for a class 

action. But if there is a large workplace 

where many people make the employment 

decisions, the Court said that there is not 

the commonality required for a class 

action. It is hard to imagine the 

Goldilocks situation where the 

corporation has just the right number of 

decision-makers for both numerosity and 

commonality. The opinion thus sends a 

clear message to big businesses that they 

do not need to worry about employment 

discrimination class actions of this type so 

long as they have an official policy 

forbidding employment discrimination. 

Because of Wal-Mart's size and notoriety, 

we know a great deal about the effect of 

its corporate culture on its labor practices. 

As part of its relentless money-saving 

policies, store managers faced constant 

pressure to reduce labor costs. In general, 

regional managers turned a blind eye to 

how store managers did so.  Individual 

litigation would predictably prove of 

limited effect to change this corporate 

culture. Wal-Mart would simply pay the 

damages and discipline the store manager 

if necessary, but nothing else would 

change as long as the aggregate cost 

savings from marginally legal practices 

were greater than the damages paid to an 

individual woman. Taking away the class 

action leaves the asymmetric incentives 

untouched: Wal-Mart has an incentive to 

pay women as little as possible, and 

individual women working at Wal-Mart 

have little incentive to sue it. 

* * * 

 

Wince v. Easterbrooke Cellular 

Corp. 
United States District Court (N.D. W. Va. 

2010) 

 

Plaintiffs Wince and Loftis cite as the 

“most troubling unconscionability” the 

provision prohibiting the option to bring a 

class action. For the reasons explained 

below, this Court upholds the class action 

restriction as valid pursuant to the 

applicable state and federal law. 

i. West Virginia Law 

In West Virginia, unconscionability 

requires both “gross inadequacy in 

bargaining power,” and “terms 

unreasonably favorable to the stronger 

party.” However, “a finding that the 

transaction was flawed ... still depends on 

the existence of unfair terms in the 

contract. A litigant who complains that he 

was forced to enter into a fair agreement 

will find no relief on grounds of 

unconscionability.” Therefore, this Court 

will focus on the second element of 

unconscionability, i.e., whether the class 

action restriction is an unfair term. 

Plaintiffs Wince and Loftis argue that the 

class action restriction is an unfair term. 

In so arguing, they rely upon State ex rel. 

Dunlap v. Berger, (West Virginia 2002). 

Dunlap involved an alleged deceptive and 

illegal loan-packing scheme. Dunlap was 

illegally charged $1.48 for credit life 

insurance and $6.96 for property 

insurance. Dunlap instituted an action 

alleging state statutory and common-law 

claims. He sought certification of a class 

of similarly situated aggrieved former 

employees. The circuit court compelled 

arbitration pursuant to the parties’ form 

agreement executed at the time of 

Dunlap’s purchase. In reversing the 

circuit court, the Supreme Court of 

Appeals of West Virginia held: 
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[E]xculpatory provisions in a contract of 

adhesion that if applied would prohibit or 

substantially limit a person from 

enforcing and vindicating rights and 

protections or from seeking and obtaining 

statutory or common-law relief and 

remedies that are afforded by or arise 

under state law that exists for the benefit 

and protection of the public are 

unconscionable; unless the court 

determines that exceptional 

circumstances exist that make the 

provisions conscionable. 

In finding the provision prohibiting class 

action relief “clearly unconscionable”, the 

Dunlap court emphasized that Dunlap’s 

case involved “precisely the sort of 

smalldollar/high volume (alleged) 

illegality that class action claims and 

remedies are effective at addressing.” As a 

result of this emphasis, federal district 

courts in West Virginia have ordered 

arbitration in the face of class action 

restrictions by factually distinguishing 

Dunlap on this basis. See Schultz v. 

AT&T Wireless Svcs. (N.D. W. Va. 2005) 

(recognizing that “the plaintiff’s claim 

cannot be considered ‘small dollar’ and 

the plaintiff can effectively and cost-

efficiently vindicate his rights through 

arbitration. For this reason, the facts of 

this case do not appear to implicate the 

holding in Dunlap.”) and Strawn v. AT&T 

Mobility (S.D. W. Va. 2009) (noting that 

“[a]s in Schultz, Strawn and Staton are 

not asserting high volume/low dollar 

claims ... [and][t]hus, as in Schultz, the 

decision in Dunlap is distinguishable.”). 

In the instant case, only the defendants, 

in their Notice of Removal, calculate a 

possible dollar amount for the plaintiffs’ 

claims. In alleging that the plaintiffs’ 

claims satisfy the requirements of the 

CAFA, the defendants estimate that each 

putative class member seeks at least 

$400.00, which adjusted for inflation 

would exceed $1,700.00. The defendants 

base this estimate upon: (1) the plaintiffs’ 

allegation that each class member was 

subjected to at least two separate acts or 

practices prohibited by the WVCCPA; and 

(2) the WVCCPA provides for recovery of 

actual damages or $200.00, whichever is 

greater, for each act in violation of the 

WVCCPA. 

Therefore, like in Schultz and Strawn, 

this case could possibly be distinguished 

from Dunlap purely on a quantitative 

basis. However, this Court need not 

distinguish Dunlap based upon a high 

dollar/small dollar distinction. Instead, 

this Court finds Dunlap not to be 

implicated because the ATTM arbitration 

clause, as a whole, comports with the 

heart of the Dunlap decision. 

Most important for the Dunlap court was 

whether a particular arbitration provision 

represented the type of “exculpatory 

provision ... that if applied would prohibit 

or substantially limit a person from 

enforcing and vindicating [his] rights....” 

Next, in finding that the class action 

restriction was such a provision, the 

Dunlap court emphasized the “small 

dollar” nature of the plaintiff’s claim to 

illustrate that putative class members 

would have no incentive to bring a small 

claim on an individual basis. See Id. 

Here, however, each putative class 

member has incentive to bring his or her 

claim, regardless of whether classified as 

“high” or “small” dollar. This incentive is 

provided by several provisions of the 

ATTM arbitration clause. First, with 

limited exceptions, ATTM has committed 

to pay all of the costs of arbitration 

whether a customer wins or loses. Second, 

if a customer prevails in arbitration, he or 

she may obtain the same remedies-

including compensatory, punitive, and 

statutory damages; injunctive and 

declaratory relief; and attorneys’ fees-that 

are available in court. Finally, if the 

arbitrator awards the customer an 
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amount greater than ATTM’s last 

settlement offer, ATTM must pay him 

$10,000.00, plus double attorneys’ fees. 

Therefore, in light of these remaining 

incentives, the class action restriction 

cannot be deemed unfair. Accordingly, the 

plaintiffs’ defense of unconscionability 

based upon that provision fails pursuant 

to West Virginia law, and especially a 

narrow reading of Dunlap. 

 

The Unclassy Class Action 
Judge Milton I. Shadur 

 

Go-to-press deadlines and publication 

dates being what they are, the recent 

national election campaign (which has 

just been concluded as this is being 

written) has presumably become stale 

news to the reader. But no reader of this 

magazine ought to have forgotten that we 

have just survived a campaign in which 

one of the two principal contenders for our 

country’s highest office included, as an 

integral part of his campaign, a consistent 

portrayal of the “trial lawyer”—a label 

that once carried the connotation of 

professionalism—as a blight on society. At 

least the country has survived, but it 

remains to be seen what that survival 

betokens for all of us who share 

membership in the bar.  

As matters turned out, the anti-trial-

lawyer campaign appeared to make no 

difference in the outcome of the election, 

so that at least its targets—a significant 

part of the legal profession—did not 

become the 1996 counterparts of Willie 

Horton. But it would, I suggest, be a 

mistake for our profession to ignore the 

matter and go on as if the phenomenon 

had never taken place.  

These few pages in LITIGATION magazine 

are, of course, not enough for an in-depth 

look at the causes and effects of such 

lawyer bashing. Any thoughtful treatment 

of that subject, with all of its 

ramifications for our American society, 

would readily be capable of taking up an 

entire book. Instead, what will be 

undertaken here is a more concentrated 

and briefer look at just one component of 

the problem that, justifiably or 

unjustifiably, accounts for part of the 

disrepute that has fueled the regular 

attacks on trial lawyers as a group and 

that, at the same time, continues to be the 

subject of major self-examination by the 

profession: the class action. 

Class actions have always been a source 

of controversy. Their friends seek to 

emphasize the constructive social role 

that class actions can perform, enabling 

those who for economic reasons could not 

alone vindicate wrongs—wrongs of which 

they legitimately complain—to right those 

wrongs in a collective effort. Their 

enemies, on the other hand, seek to 

equate the class action with the notorious 

strike suits of another era. As is so often 

the case, each of those extreme positions 

draws somewhat on reality, but is at the 

same time guilty of oversimplification in 

attempting to universalize either the 

virtues or vices of the class action device.  

Unfortunately for those who perceive the 

class action—especially the consumer 

class action—as a constructive vehicle for 

the righting of wrongs where individual 

action is impractical, some practitioners 

in the field have fed the opposition by self-

inflicted wounds. One case that has 

become a byword in that respect, the sort 

of Willie Horton of the class action (except 

that it takes more than a 20-second sound 

bite to explain what happened), has found 

its way into the reported decisions in the 

final chapter of its appalling history. That 

final chapter is described in Kamilewicz v. 

Bank of Boston Corp. (7th Cir. 1996).  

As Kamilewicz reflects, the original 

controversy that ultimately triggered the 

federal action reported there had its 
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inception in a legitimate grievance. There 

had been a 715,000-member nationwide 

class action filed in an Alabama state 

court by Chicago law firms representing 

the class, challenging the manner in 

which the defendant bank (as the agent 

servicing a vast number of mortgages) 

had calculated the mortgage escrow 

accounts. As most frequently happens in 

such actions, the case was disposed of 

before trial. In this instance, after class 

counsel in the state court action had 

succeeded in obtaining a partial summary 

judgment in favor of the class, they 

negotiated a multimillion-dollar 

settlement that provided each class 

member with a one-time interest refund-

in munificent amounts ranging from a low 

of $0.00 to a high of $8.76. Needless to 

say, with the lawyers’ fee award that class 

counsel had negotiated for themselves (a 

fee that the state court also found to be 

reasonable) pegged at a multimillion-

dollar figure based on a share (apparently 

one-third) of the total recovery, the 

principal real-money beneficiaries of the 

settlement turned out to be the class 

counsel themselves-unfortunately also par 

for the course. And to complete the 

scenario, the deal that counsel struck 

with the defendant called for the lawyers’ 

fee to be borne by the class members and 

not by the defendant bank.  

Of course, the percentage award was 

unsurprising, and of course it was not 

itself ground for criticism. Today the norm 

in the class action in which a fund is 

generated for class members, either via 

settlement or at trial, is to calculate the 

fee payable to class counsel as a 

percentage of the common fund rather 

than employing the so-called lodestar 

approach—the product of the hours spent 

by class counsel times their reasonable 

hourly rates for their services. Most 

judges, including the writer, consider the 

former method to be the preferred mode 

for a number of reasons. (Only a few 

weeks before this piece was written, I 

awarded a multimillion-dollar attorneys’ 

fee of 25 percent of the amount paid by 

the defendant in settlement of a major 

securities law class action, a case in which 

class counsel had done a first-rate job of 

representing the class.) And the literature 

reflects the increasing tendency toward 

granting such percentage awards instead 

of employing lodestar figures—see, for 

example, such discussions as those in 

Newberg on Class Actions, in the Federal 

Judicial Center’s 1994 publication 

authored by Alan Hirsch and Diane 

Sheehy entitled Awarding Attorneys’ Fees 

and Managing Fee Litigation and in In re 

Continental Ill. Sec. Litig. (7th Cir. 1992). 

But in Kamilewicz the settlement 

negotiated by class counsel generated an 

astonishing result. Instead of the more 

straightforward situation in which each 

class member receives 80 cents or 75 

cents or 70 cents or even 60 cents of each 

settlement dollar (the result of 20 to 40 

cents of each dollar of the settlement fund 

going to class counsel in payment of their 

fees and in reimbursement of out-of-

pocket expenses), the universe created by 

class counsel in Kamilewicz was 

Kafkaesque. Kamilewicz, who ultimately 

lent his name to the unhappy final 

chapter, first learned of the full impact of 

what it had taken to obtain his share of 

the refund bonanza (a share amounting to 

$2.19) when he later inquired about an 

unexplained and innocent-sounding 

“miscellaneous disbursement” on the 1994 

annual tax and interest statement that 

had been furnished to him by the bank. At 

that point he learned for the first time 

that he had been stuck with $91.33 in 

lawyers’ fees paid to “his” lawyers, the 

class counsel, for their efforts in obtaining 

the $2-plus recovery for him. As another 

burr under the saddle, it is worth noting 

that before the partial summary judgment 

ruling, and over two years before the 

ultimate settlement, the bank had offered 
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a settlement that would have paid the 

class members the entire refund that the 

bank tendered in its ultimate settlement, 

together with a much smaller lawyers’ fee 

of $500,000 paid to class counsel out of 

the bank’s own money—not out of the 

class’s recovery. Little wonder that a few 

years ago a respected member of the 

Circuit Court of Cook County, on his last 

day on the bench before retiring, took the 

occasion to excoriate the principal partner 

in the lead Chicago law firm in the 

Alabama action (a firm whose principal, if 

not sole, activity consists of handling 

“consumer class actions”), stating that he 

could think of no worse fate for a litigant 

than to have that lawyer representing the 

litigant and other class members.  

Understandably distressed by their 

discovery, Kamilewicz, his wife, and 

another class member sued class counsel 

as well as the bank and the mortgagee in 

a federal court in Chicago on a variety of 

theories-alleging RICO violations, 

attorney malpractice, common law fraud, 

breach of fiduciary duty, to name a few. 

As suggested earlier, the end of this last 

chapter in Kamilewicz was just as 

distressing. Kamilewicz struck out in his 

effort to charge the lawyers with these 

multiple wrongs. Although the court of 

appeals naturally held no brief for the 

just- described lawyers’ conduct, it found 

that plaintiff Kamilewicz had awakened 

too late to the raid on his pocket- book. 

Because the Alabama state court 

judgment had become final, the court of 

appeals (like the district court) found 

itself compelled to reject that attack on 

Rooker-Feldman grounds, though the 

court remarked with commendable 

restraint: “We won’t deny that the 

Alabama judgment seems questionable on 

the surface. How can it be right that a 

plaintiff should recover less than $10 and 

have to pay nearly $100 in fees?” 

And so Kamilewicz, and every other 

member of the class who found that being 

the victim of an improper practice had 

produced a “cure” worse that the disease, 

was left entirely without a remedy. There 

is a real irony in the fact that it is the 

“trial lawyer” who has become the bete 

noir of the critics of the profession. What 

has just been described is not at all 

ascribable to the trial lawyer genus-

lawyer yes, but trial lawyer no. Just as in 

the Kamilewicz situation, such actions 

almost never end in trials, but are rather 

resolved by settlements. That result is, in 

itself, entirely whole- some-but what is 

not is the fact that too often settlements 

create the regrettable potential for class 

counsel to shape outcomes that, in real 

world terms, operate to benefit the 

counsel themselves more than the clients 

to whom they owe their undivided loyalty. 

But that just adds a kind of poignant 

footnote to the story. With the kind of 

anecdotal evidence that is represented by 

Kamilewicz gaining notoriety far beyond 

the host of instances in which class 

actions have (far more quietly) provided 

real benefits for the litigants rather than 

principally for the class counsel, it is 

unsurprising to find the new Federal Rule 

of Civil Procedure 23(b)(3)(F) included 

among the recommendations from the 

Advisory Committee on Civil Rules to the 

Committee of Rules of Practice and 

Procedure of the Judicial Conference of 

the United States, as part of a package of 

proposed amendments to Rule 23. 

 

 

All the King’s Horses—Irreparable 

Harm in Trade Secret Litigation 

Edmond Gabbay (1983–1984) 
 

The primary purpose of a preliminary 

injunction is to ensure that the plaintiff 

will have an adequate final remedy by 

maintaining the status quo between the 



 

 

 —        — 

 

78

parties during the pendency of the 

litigation. In a trade secret case, a 

preliminary injunction maintains the 

status quo by preventing the destruction 

of the trade secret through public 

disclosure of the information during the 

litigation. Moreover, because the time 

necessary to litigate the case may exceed 

the life-span of the trade secret, 

preliminary injunctive relief will often be 

the only way to ensure the plaintiff has an 

adequate remedy. 

       A. Irreparable Harm and Inadequate 

Remedies at Law 

For a court to have equitable jurisdiction, 

there must be no adequate remedy at 

law.56 Therefore, to obtain a preliminary 

injunction, the plaintiff must demonstrate 

that it will suffer irreparable harm in the 

absence of such relief. In characterizing 

an injury as irreparable, a court may look 

to the absence of a measure of damages or 

the inability of damages to compensate 

adequately the injured party. The mere 

existence of a legal remedy does not bar 

equitable relief—damages are an 

adequate remedy only when they place 

the plaintiff in the position in which it 

formerly stood. Because the “concept of 

irreparable injury takes on different 

meanings in different contexts,” courts 

must consider all the circumstances of the 

case. To bar equitable relief, the legal 

remedy must be as practical, prompt, 

proper, and efficient as its equitable 

counterpart. 

  B. Irreparable Harm in Trade Secret 

Cases 

In cases in which a preliminary injunction 

is sought, courts must first determine the 

likelihood of an injury to the plaintiff 

before deciding the question of 

irreparability.65 Two views have emerged 

in trade secret cases on how likely the 

occurrence of an injury must be in order 

to constitute a sufficient threat. The more 

lenient view requires only that there be a 

possibility or risk of injury to the plaintiff. 

Under the majority view, however, the 

plaintiff must demonstrate with greater 

certainty that the injury will occur, 

though it need not suffer actual injury to 

support its claim. 

**** 

In the second category of cases, the 

plaintiff seeks to enjoin a defendant who 

acquired skills and trade secrets while in 

the plaintiff’s employ from using that 

knowledge in a competing enterprise. This 

type of situation arises with greater 

frequency as a result of the increased job 

mobility of technically-skilled employees, 

who may feel entitled to take secret 

information acquired while working on 

projects for their employer. In balancing 

the respective rights of the parties, courts 

generally hold that employees “may carry 

away their own ‘faculties, skill, and 

experience.’ They may not, however, 

reveal trade secrets or exercise unique 

skills that were obtained solely through 

their employment. A majority of the 

courts that have decided these cases has 

found the resulting injury to be 

irreparable,” although there is authority 

to the contrary. 

**** 

Recognition of trade secrets as property 

would clarify the issue of irreparability by 

focusing attention on the nature of the 

injury rather than on the conduct of the 

defendant. Thus, more objective criteria 

for the irreparability determination could 

evolve, and the results of trade secret 

cases would be more predictable. The 

danger exists, however, that courts will 

ignore the traditional boundaries of their 

equitable jurisdiction, and simply 

presume that the loss of competitive 

advantage is irreparable. To illustrate, 

competitive losses may not be serious 

enough to constitute irreparable harm 
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when the defendant is only one of many 

competitors in a product market because 

the defendant’s activities may not present 

a serious competitive threat to the 

plaintiff. The nature of the injury can be 

determined only by reference to the 

surrounding circumstances. In 

technologically-advanced industries, there 

are several factors which may affect the 

irreparability of an injury but have not 

received much attention in the case law. 

First, the competitive nature of the 

market may make a loss of lead time an 

important consideration in determining 

irreparability. Although some courts view 

such an injury in terms of dampened 

profits that can be adequately 

compensated by money damages, 

depriving the plaintiff of the opportunity 

to be first in a particular field may also 

injure its business reputation. The rapid 

pace at which companies enter “high tech” 

product markets may make such a loss of 

business reputation immeasurable and 

thus irreparable: Diminished confidence 

in the plaintiff among its customers could 

result in untold losses in future sales of 

unrelated products. 

To assess whether a loss of customer 

goodwill is irreparable, courts should 

thoroughly examine the effects of the 

defendant’s competition on the plaintiff’s 

business. Customer alienation might 

occur, for instance, when the defendant is 

able to use an appropriated trade secret to 

reproduce the plaintiffs product at a lower 

price. The consequences of such 

competition may be irreparable because 

the plaintiffs customers may feel that 

they have been overcharged by the 

plaintiff previously. By contrast, 

alienation that results from something 

other than the appropriation or use of the 

secret, such as the defendant’s better 

customer service, cannot form the basis 

for an irreparable injury because the 

plaintiff has the ability to prevent the 

alienation. Loss of employee goodwill is 

another form of injury that may be 

irreparable. Such an injury may, for 

example, take the form of incalculable 

losses in production and sales due to a 

decline in employee morale that occurs 

when the plaintiff’s employees feel that 

the fruits of their labor are being siphoned 

off by the misappropriator, or when 

employees react adversely to stricter 

security measures instituted by their 

employer to prevent further 

appropriations of information. Moreover, 

if some employees can successfully 

misappropriate trade secrets belonging to 

their employer, an incentive will be 

created for other employees to do the 

same. As one court has observed, 

employees who are “[irresistibly] lured by 

the prospect of huge profits . . . may 

decide to exploit their inside ‘know how,’” 

causing their employer injury for which 

there is no accurate measure. The absence 

of any standard by which damages can be 

measured is an especially difficult 

problem when a secondary or “black” 

market exists. The pirating of products for 

these markets is a significant problem in 

“high tech” industries and results in 

unquantifiable losses to the plaintiff 

because there are no records to prove the 

total number of sales lost. 

 

Wisdom Imp. Sales Co. v. Labatt 

Brewing  
United States Court of Appeals (2d Cir. 

2003) 

 
Defendants–Appellants Labatt Brewing 

Company Limited (“Labatt”), its wholly-

owned subsidiary Labatt Holdings, Inc., 

its partially-owned subsidiaries LF 

Holdings I L.L.C. (“LF I”) and Labatt USA 

L.L.C. (“LUSA”), and its parent company 

Interbrew, S.A. (“Interbrew”) (collectively 

“Appellants”) appeal from the judgment of 

the United States District Court for the 
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Southern District of New York (John S. 

Martin, Jr., Judge ) entered on May 23, 

2002, granting the motion of Plaintiff–

Appellee Wisdom Import Sales Company, 

L.L.C. (“Wisdom”) for a preliminary 

injunction and enjoining Appellants from 

proceeding further with the integration of 

the beer brands of Beck & Co. (“Beck”) 

into LUSA (the “Beck’s integration”). In 

granting injunctive relief, the district 

court ruled that Appellants breached a 

contract governing terms and conditions 

of a joint venture between Wisdom and 

Appellants. The district court found that 

Appellants’ breach denied Wisdom the 

benefit of certain bargained-for minority 

rights of corporate governance and that 

such denial constituted irreparable harm. 

**** 

Preliminary injunctive relief is 

appropriate when a plaintiff establishes 

“(1) the likelihood of irreparable injury in 

the absence of such an injunction, and (2) 

either (a) likelihood of success on the 

merits or (b) sufficiently serious questions 

going to the merits to make them a fair 

ground for litigation plus a balance of 

hardships tipping decidedly in [plaintiff’s] 

favor.”  

**** 

Appellants maintain that Wisdom failed 

to establish irreparable harm. Insofar as 

proceeding with the Beck’s integration 

effectively results in a de-prioritization of 

Wisdom’s brands or lost profits, that 

harm, of course, translates to damages 

compensable by a monetary award. We 

disagree with Appellants, however, that 

compensable damages which might flow 

from the breach negate the existence of 

any irreparable harm because we find the 

breach itself to constitute a non-

compensable injury. 

 We have previously defined “irreparable 

harm” as certain and imminent harm for 

which a monetary award does not 

adequately compensate. Jayaraj v. 

Scappini, (2d Cir. 1995); see also Jackson 

Dairy, Inc. v. H.P. Hood & Sons, Inc. (2d 

Cir. 1979) (per curiam) (harm must be 

actual and imminent, not remote and 

speculative). Thus, only harm shown to be 

non-compensable in terms of money 

damages provides the basis for awarding 

injunctive relief. 

In our discussion above regarding 

Wisdom’s likelihood of success on the 

merits, we found sufficient evidence to 

support the district court’s findings and 

conclusion that approving the Resolution 

regarding Beck’s integration deprived 

Wisdom of the right to exercise its 

minority veto and breached the LF I 

Agreement. The injury at issue in this 

case, then, did not merely flow from the 

breach of the LF I Agreement; the injury 

was the breach itself. Because the vast 

majority of LF I’s day-to-day business 

affairs may be conducted with or without 

the consent of the Wisdom directors, the 

continued viability of Wisdom’s minority 

veto is critical to defining its precise 

management role. The right of a minority 

owner to block certain transactions is 

strategic: it might well provide present or 

future leverage between partners and 

gives the weaker partner the ability to 

achieve some balancing not always 

available to it. 

No differently, Wisdom’s right to 

participate in the management of LF I 

has intrinsic value. It derives its value as 

a trump card of sorts, available to Wisdom 

as a check on Labatt in order to preserve 

the balance of power in the joint venture. 

As we have analyzed above, and based on 

the record evidence, Wisdom expressly 

negotiated for and received the right to 

veto certain transactions with which it 

disagreed before those transactions 

commenced, a right that is irretrievably 

lost upon breach, and may not be 
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compensable by non-speculative damages. 

The only way to render the provision truly 

viable is to enforce it. Otherwise, the 

stronger partner can simply ignore the 

provision and then argue, as Appellants 

do here, that the deal was a good one and, 

therefore, no harm, irreparable or 

otherwise, results. Accordingly, the only 

available remedy for a breach of this 

provision is undoing the breach and 

restoring Wisdom to a pre-breach posture. 

This is not to say that all bargained-for 

contractual provisions provide a basis for 

injunctive relief upon breach or 

threatened breach; such a broad holding 

would eviscerate the essential distinction 

between compensable and non-

compensable harm. We hold only that the 

denial of bargained-for minority rights, 

standing alone, may constitute 

irreparable harm for purposes of 

obtaining preliminary injunctive relief 

where such rights are central to 

preserving an agreed-upon balance of 

power (e.g., preserving the management 

role of the minority directors) in corporate 

management. In so holding, we rely on 

several general principles. First, we note 

that the denial of a controlling ownership 

interest in a corporation may constitute 

irreparable harm. See, e.g., United 

Acquisition Corp. v. Banque Paribas 

(S.D.N.Y.1985) (in action to enjoin 

defendants from selling all of stock to 

third parties, then-district judge John M. 

Walker, Jr. held that plaintiff’s inability 

to gain a controlling interest in the 

sought-after company constituted 

irreparable harm, although injunctive 

relief was ultimately denied after finding 

no likelihood of success on the merits). 

Conduct that unnecessarily frustrates 

efforts to obtain or preserve the right to 

participate in the management of a 

company may also constitute irreparable 

harm. See, e.g., International Banknote 

Co. v. Muller (S.D.N.Y.1989) (in action 

seeking to enjoin enforcement of corporate 

bylaw limiting time period in which slates 

of proposed directors must be filed, the 

court held that frustrating shareholders 

in an attempt to obtain representation on 

board of directors constituted irreparable 

harm). 

By analogy, a bargained-for minority 

right to participate in corporate 

management has value in and of itself 

and a denial of that right, without more, 

can give rise to irreparable harm. See 

Solar Cells, Inc. v. True North Partners 

(Del. Ch. Apr.25, 2002) (in action to enjoin 

merger of First Solar LLC with an 

affiliate of the majority shareholder, the 

court found irreparable harm resulting 

from loss of power and participation in 

management and held that “[t]he right to 

participate in a management group is a 

valuable right whether or not that 

participation includes control of the 

group.”) 

In the circumstances presented in this 

case, we conclude that denial of Wisdom’s 

minority rights of corporate governance 

produces a damage that cannot be 

adequately remedied by a monetary 

award. For these reasons, we hold the 

district court did not err by concluding 

that Wisdom established irreparable 

harm. 

 

Sound Rights: Legal Protections 

from Audio Intrusions in Light of 

Directional Sound Technology 

Robert M. Bankey, Jr. (2008) 
 

“Who is that? Who’s there? It’s not your 

imagination,” whispered a voice in the 

ears of any pedestrian that happened to 

cross Prince Street in Manhattan in early 

December 2007. To those on the street, 

the voice sounded intimately close and yet 

the sound came from a pair of speakers 

positioned atop a nearby multistory 

building. How could a voice, so soft that 
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only a few pedestrians could hear it, 

travel such a distance? The speakers 

employed a recently developed technology 

patented by Holosonic Research Labs 

(“Holosonics”). Holosonics markets the 

technology as the Audio Spotlight, but the 

technology generically is called directional 

sound technology. Directional sound 

technology employs a concentrated beam 

of sound focused on individual subjects. 

Sound travels as waves through the air. A 

typical audio loudspeaker begins to create 

sound through compression, when its 

diaphragm pushes outward forcing air 

molecules closer together to create a high-

pressure region.  These molecules then 

push back on the diaphragm, creating a 

low-pressure region, rarefaction. 

Alternating waves of high pressure and 

low pressure send waves through the air. 

The tympanic membrane—the human 

eardrum—senses the changes of pressure 

in the air and vibrates at the frequency of 

the sound wave. 

The Department of Homeland Security 

and the New York City Police Department 

have both purchased a non-commercial 

version of the technology designed to 

disorient targets with the sound beam.  

 

 

Wolfson v. Lewis 
United States District Court (E.D. Pa. 

1996) 

 
The issue posed by this case is, therefore, 

the extent to which the First Amendment 

protects newsgathering by T.V. 

journalists using modern technologies. 

James Madison declared in 1798: “Some 

degree of abuse is inseparable from the 

proper use of every thing; and in no 

instance is this more true than in that of 

the press.” Like other First Amendment 

rights, however, the right to gather the 

news is not absolute.  

The First Amendment has never been 

construed to accord newsmen immunity 

from torts or crimes committed during the 

course of newsgathering. The First 

Amendment is not a license to trespass, to 

steal, or to intrude by electronic means 

into the precincts of another’s home or 

office. It does not become such a license 

simply because the person subjected to 

the intrusion is reasonably suspected of 

committing a crime. 

As both Galella and Dietemann illustrate, 

First Amendment freedoms can at times 

collide with another important 

cornerstone of democratic society—the 

right to privacy. The use of sophisticated 

video and recording equipment by T.V. 

journalists has increased the threat that a 

person’s right to privacy may be violated. 

Furthermore, the television market for 

scandal and sensationalism has 

encouraged T.V. journalists to engage in 

forms of newsgathering that may bring 

about a clash between the right to privacy 

and freedom of the press. Recognizing this 

potential clash between privacy and the 

First Amendment, this Court must 

proceed with caution in making its 

determination as to whether the plaintiffs’ 

privacy rights were invaded under the 

facts of this case. 

The U.S. Constitution is one source of a 

right to privacy, despite the absence of the 

word “privacy” in the text of the 

Constitution. The Fourth Amendment’s 

search and seizure clause has been 

characterized as a privacy provision. The 

Supreme Court in Griswold v. Connecticut 

(1965), recognized the right of privacy in 

the “penumbras” of the First, Third, 

Fourth, Fifth, and Ninth Amendments. In 

considering the constitutionality of 

ordinances regulating the time, place and 

manner of speech, the Supreme Court has 

recognized the competing values of 

freedom of expression and an individual’s 

right to privacy. In Carey, the United 
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States Supreme Court underscored that 

the state’s interest in “protecting the well-

being, tranquility, and privacy of the 

home is certainly of the highest order in a 

free and civilized society.” Quoting from 

Gregory v. Chicago (U.S. 1969), the 

Supreme Court in Carey further stated: 

Preserving the sanctity of the home, 

the one retreat to which men and 

women can repair to escape the 

tribulations of their daily pursuits, 

is surely an important value. Our 

decisions reflect no lack of 

solicitude for the right of an 

individual ‘to be let alone’ in the 

privacy of the home, ‘sometimes the 

last citadel of the tired, the weary, 

and the sick.’ 

Specifically at issue in this case is 

whether the defendants violated 

plaintiffs’ right to privacy under 

Pennsylvania and Florida law. The tort of 

invasion of privacy was originally 

conceptualized by Samuel D. Warren and 

Louis D. Brandeis in their seminal law 

review article entitled “The Right to 

Privacy.” Warren and Brandeis 

characterized the right of privacy as “the 

right to be let alone,” and they advanced 

two major threats to privacy. The first 

threat was the press, which they viewed 

as “overstepping in every direction the 

obvious bounds of propriety and of 

decency.” The second threat was the 

advent of “numerous mechanical devices,” 

which “threaten[ed] to make good the 

prediction that ‘what is whispered in the 

closet shall be proclaimed from the house-

tops.’” 

The next major advancement in the 

development of the tort of invasion of 

privacy occurred seventy years later when 

William L. Prosser published his law 

review article “Privacy.” Prosser asserted 

that privacy was comprised of four 

distinct torts: (1) intrusion upon seclusion 

or solitude; (2) public disclosure of private 

facts; (3) publicity which places the 

plaintiff in a false light; and (4) 

appropriation of name or likeness. These 

four torts were later adopted by the 

Restatement (Second) of Torts in sections 

652B–652E. Plaintiffs’ invasion of privacy 

claim in this case is based solely on the 

tort of intrusion upon seclusion under 

state law. 

B. Invasion of Privacy: Pennsylvania and 

Florida Law 

In Pennsylvania a violation of the right to 

privacy is an actionable tort. In an early 

Pennsylvania invasion of privacy case, 

Bennett v. Norban, (Pa. 1959), the 

Supreme Court of Pennsylvania explained 

that “[t]he gist of privacy is the sense of 

seclusion, the wish to be left alone, and it 

is a trespass to abuse these personal 

sensibilities.” In Bennett, plaintiff was 

accosted on the public street by an 

assistant manager of a shop who 

erroneously suspected her of shoplifting. 

He ordered her to take off her coat, 

reached into the pockets of her dress, and 

searched through her purse. The Court 

found that the tort of invasion of privacy 

redressed the “sense of personal outrage 

to which [plaintiff] was subjected” and 

that the “angry performance of 

defendant’s agent was an unreasonable 

and serious interference with appellant’s 

desire for anonymity and an intrusion 

beyond the limits of decency.” 

Pennsylvania has adopted the tort of 

intrusion upon seclusion as set forth at § 

652B of the Restatement (Second) of 

Torts. Section 652B of the Restatement 

(Second) of Torts defines intrusion upon 

seclusion as follows: 

One who intentionally intrudes, 

physically or otherwise, upon the 

solitude or seclusion of another or 

his private affairs or concerns, is 

subject to liability to the other for 

invasion of his privacy, if the 
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intrusion would be highly offensive 

to a reasonable person. 

Florida also recognizes the tort of invasion 

of privacy based on intrusion upon 

seclusion. The Court notes the parties do 

not dispute the application of 

Pennsylvania and Florida law to the facts 

of this case. An actionable intrusion upon 

seclusion consists of “an intentional 

interference with [a person’s] interest in 

solitude or seclusion, either as to his 

person or his private affairs or 

concerns....” Restatement (Second) of 

Torts § 652B, comment a. As stated in 

comment b of § 652B, the interference 

may be by physical intrusion into a place 

in which the plaintiff has secluded 

himself, as when the defendant forces his 

way into the plaintiff’s room in a hotel or 

insists over the plaintiff’s objection in 

entering his home. It may also be by the 

use of the defendant’s sense, with or 

without mechanical aids, to oversee or 

overhear the plaintiff’s private affairs, as 

by looking into his upstairs windows with 

binoculars or taping his telephone wires. 

This tort generally does not apply to 

matters [that] occur in a public place or a 

place otherwise open to the public eye. 

Comment c to § 652B illustrates this 

point: 

The defendant is subject to liability 

under the rule stated in this Section 

only when he has intruded into a 

private place, or has otherwise 

invaded a private seclusion that the 

plaintiff has thrown about his 

person or affairs. Thus there is no 

liability for the examination of a 

public record concerning the 

plaintiff, or of documents that the 

plaintiff is required to keep and 

make available for public 

inspection. Nor is there liability for 

observing him or even taking his 

photograph, while he is walking on 

the public highway, since he is not 

then in seclusion, and his 

appearance is public and open to 

the public eye. Even in a public 

place, however, there may be some 

matters about the plaintiff, such as 

his underwear or the lack of it, that 

are not exhibited to the public gaze; 

and there may still be invasion of 

privacy when there is intrusion 

upon these matters. 

Comment c underscores the traditional 

rule that watching or observing a person 

in a public place, or taking a photograph 

of a person who can be observed from a 

public vantage point, is not generally an 

invasion of privacy. See, e.g., Wehling v. 

Columbia Broadcasting System (5th 

Cir.1983) (broadcasting a picture of 

plaintiff’s residence which showed nothing 

more than what could be seen from a 

public street is not an invasion of 

privacy); Dempsey v. The National 

Enquirer (D. Me. 1988) (a reporter’s 

presence on a public thoroughfare and in 

a restaurant open to the public cannot 

constitute an intrusion upon seclusion of 

another); Machleder v. Diaz (S.D.N.Y. 

1982) (no liability for intrusion upon 

seclusion when defendant accosted and 

filmed plaintiff on the property of a 

corporation, a “semi-public” place, where 

he was visible to the public eye). 

Conduct that amounts to a persistent 

course of hounding, harassment and 

unreasonable surveillance, even if 

conducted in a public or semi-public place, 

may nevertheless rise to the level of 

invasion of privacy based on intrusion 

upon seclusion. The Restatement 

recognizes that conduct that is repeated 

with such persistence and frequency as to 

amount to a “course of hounding the 

plaintiff, [and] becomes a substantial 

burden to his existence” may constitute 

an invasion of privacy. Section 652B, 

comment d. Pennsylvania courts, 

moreover, have specifically refused to 
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recognize a separate tort of harassment 

on the ground that “an action for invasion 

of privacy will ordinarily be an adequate 

remedy for highly offensive conduct which 

unreasonably interferes with another’s 

right to be left alone.”  

In Pennsylvania there is no liability for 

intrusion upon seclusion “unless the 

interference with the plaintiff’s seclusion 

is a substantial one, of a kind that would 

be offensive to the ordinary reasonable 

[person], as the result of conduct to which 

the reasonable [person] would strongly 

object.” A tortious invasion of privacy 

must “‘cause mental suffering, shame or 

humiliation to a person of ordinary 

sensibilities.’”  

Likewise, in Florida, the intrusion must 

be substantial. In Cason the Florida 

Supreme Court noted: 

The right of privacy is relative to 

the customs of the time and place, 

and it is determined by the norm of 

the ordinary man. The protection 

afforded by the law to the right 

must be restricted to ‘ordinary 

sensibilities,’ and cannot extend to 

supersensitiveness or agoraphobia. 

In order to constitute an invasion of 

privacy, an act must be of such a 

nature as a reasonable man can see 

might and probably would cause 

mental distress and injury to 

anyone possessed of ordinary 

feelings and intelligence, situated 

in like circumstances as the 

complainant. 

In determining whether an invasion of a 

privacy interest would be “offensive” to an 

ordinary, reasonable person, a court 

should consider all of the circumstances 

including “the degree of the intrusion, the 

context, conduct and circumstances 

surrounding the intrusion as well as the 

intruder’s motives and objectives, the 

setting into which he intrudes, and the 

expectations of those whose privacy is 

invaded.”  

Finally, the intrusion upon seclusion must 

be intentional. The Third Circuit has 

stated that an actor commits an 

intentional intrusion, “only if he/[she] 

believes, or is substantially certain, that 

he/[she] lacks the necessary legal or 

personal permission to commit the 

intrusive act ... [T]he intrusion, as well as 

the action, must be intentional.”  

**** 

On February 12, 1996, when they were 

almost certain that Mr. Abramson would 

not provide an on-camera interview, Mr. 

Lewis and Mr. Wilson developed and 

began to implement a plan to engage in 

surreptitious surveillance of the Wolfsons. 

On February 12, 1996, Mr. Lewis called 

the Inside Edition crew coordinator in 

New York City to arrange for a 

cameraman and sound technician to begin 

work on February 13, 1996. In accordance 

with Inside Edition policy, a “One 

Interview Only Shoot” form was 

completed at the Inside Edition office in 

New York City documenting Mr. Lewis’s 

request for a crew. This form clearly sets 

forth that Mr. Lewis needed a van with 

tinted windows and camera and sound 

crew for an “ambush.” 

As described by Mr. Wilson, Mr. Lewis 

and by their expert witness Robert 

Greene, a two-time Pulitzer prize winning 

journalist, an “ambush interview” refers 

to a confrontational, surprise interview 

with an unwilling subject, generally a 

person who has previously refused to be 

interviewed. The T.V. journalist 

approaches the subject surreptitiously 

with cameras and sound rolling and asks 

a question calculated to embarrass the 

subject.  

At the crack of dawn on February 14, 

1996, Mr. Wilson, Mr. Lewis, Mr. Tracey, 
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and Mr. Robinson met at the Fort 

Washington Holiday Inn. Mr. Tracey 

brought his betacam camera which has a 

camera mounted recorder. Mr. Robinson 

had a Shore Brothers FP–32A audio 

mixer, a Sennheiser MKH60 

unidirectional microphone (a “shotgun 

microphone”), and a fish pole or 

microphone boom. As plaintiffs’ audio 

expert, Bruce Koenig, testified, “shotgun 

mikes” are capable of recording 

conversations and sounds taking place at 

a distance of about sixty yards. The 

purpose of the “shotgun mike” is to pick 

up narrow as opposed to broad sound 

patterns. 

**** 

Only three or four minutes after pulling 

into his driveway, Mr. Wolfson looked 

outside and was shocked to see the 

duvetyn draped van parked directly 

across the street from his home. The van 

contained Mr. Wilson, Mr. Lewis, Mr. 

Tracey, and Mr. Robinson who, despite 

being aware of the Wolfsons’ fear and 

terror for the safety of their children, had 

arrived to videotape the Wolfsons’ home 

without informing anyone, including Mr. 

Read. They had taken no precautions to 

ascertain whether there would be children 

in the home—which there were. Upon 

observing the van, Mr. Wolfson closed all 

the drapes throughout his home in an 

effort to protect his family. The Wolfson 

children were sequestered in the play 

room where they could not be seen from 

the road. 

**** 

On board was a Sennheiser “shotgun 

mike”, a television camera equipped with 

zoom lenses and a mounted microphone, a 

sound mixer, headsets, and binoculars. As 

heretofore pointed out, a “shotgun mike” 

is designed to isolate certain sounds or 

conversations taking place at a distance. 

A “shotgun mike” can pick up sound from 

a certain direction by reducing peripheral 

noise. The plaintiffs’ expert, Bruce 

Koenig, who for twenty-one years was the 

FBI’s special agent in charge of the audio 

and video processing group, testified that 

the “shotgun mike” used by Mr. Lewis and 

Mr. Wilson in Florida was capable of 

picking up conversations up to sixty yards 

away. The expert testified that no 

microphone could pick up conversations 

through a closed door or closed windows. 

He did testify, however, that the “shotgun 

mike” Mr. Wilson and Mr. Lewis used 

would be capable of picking up 

conversations occurring approximately 

sixty yards away of people inside a home 

standing relatively close to an open 

window or door. 

**** 

This Court finds that the evidence is also 

sufficient to support a likelihood that a 

jury could determine that Mr. Wilson and 

Mr. Lewis harassed and invaded the 

Wolfsons’ privacy not, as defendants 

claim, for the legitimate purpose of 

gathering and broadcasting the news, but 

to try to obtain entertaining background 

for their T.V. expose concerning the high 

salaries paid to executives at U.S. 

Healthcare. Mr. Wilson and Mr. Lewis 

characterize their activities as “routine 

newsgathering” which is protected by the 

First Amendment. As herein set forth, the 

right to gather the news is not absolute; 

the First Amendment protects routine, 

lawful newsgathering. A reasonable jury 

would likely conclude that it is difficult to 

understand how hounding, harassing, and 

ambushing the Wolfsons would advance 

the newsworthy goal of exposing the high 

salaries paid to U.S. Healthcare 

executives or how such conduct would 

advance the fundamental policies 

underlying the First Amendment which 

include providing information to “enable 

members of society to cope with the 

exigencies of their period.”  
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**** 

An intrusion upon seclusion can be by 

electronic means such as wiretapping, 

photography, or the use of binoculars. See 

Restatement (Second) of Torts § 652B, 

comment b, illustrations 2, 3. Aiming the 

“shotgun mike” at the Abramson family 

home was a significant part of the 

harassing course of conduct in Florida 

which greatly intruded upon the solitude 

and privacy of Mr. and Mrs. Wolfson and 

became a substantial burden to their 

existence. Although Mr. and Mrs. Wolfson 

were not recorded, had they engaged in a 

private conversation on the terrace 

outside the Abramson family home, their 

conversation would have been recorded by 

the “shotgun mike”. As heretofore pointed 

out, moreover, in Pennsylvania, Mr. 

Wilson became very upset with the sound 

technician, Mr. Robinson, when he 

learned that the recording equipment was 

not turned on when they were videotaping 

the exterior of the Wolfsons’ home in 

Lower Gwynedd. 

**** 

Finally, the Court finds, after having 

considered all of the circumstances 

including the degree of the intrusion, the 

context of the intrusion, and Mr. Wilson’s 

and Mr. Lewis’s motives and objectives, 

see Hill, that a jury could find that Mr. 

Wilson’s and Mr. Lewis’s harassing, 

intrusive, and hounding conduct would be 

highly offensive to a reasonable person. 

Reasonable people could regard Mr. 

Wilson’s and Mr. Lewis’s harassing and 

frightening conduct toward the Wolfsons 

as displaying a cavalier disregard for the 

right of ordinary citizens to enjoy the 

solitude and tranquility of their lives. 

**** 

Having determined that the plaintiffs 

have shown that they are likely to succeed 

on the merits of their claim for invasion of 

privacy, the Court will now proceed to 

discuss the other three factors the 

plaintiffs are required to prove before a 

preliminary injunction may issue: (1) the 

extent to which the plaintiffs will suffer 

irreparable harm in the absence of an 

injunction; (2) the extent to which Mr. 

Wilson and Mr. Lewis will suffer 

irreparable harm if the preliminary 

injunction is issued; (3) and the public 

interest. The plaintiffs have demonstrated 

that irreparable harm will result if Mr. 

Wilson’s and Mr. Lewis’s conduct is not 

enjoined. In light of Mrs. Wolfson’s 

pregnancy, further harassing and 

intrusive conduct by Mr. Wilson and Mr. 

Lewis could jeopardize the health and 

well-being of both her and her unborn 

child. The conduct of Mr. Wilson and Mr. 

Lewis should also be enjoined to avoid 

irreparable harm resulting from future 

encounters with the Wolfsons and those 

hired to protect them. The evidence shows 

that the Wolfsons’ exceptionally well-

trained security force was gravely 

concerned about Mr. Wilson’s and Mr. 

Lewis’s actions. The security guards 

reasonably interpreted their conduct as 

posing a threat to the safety and well-

being of the Wolfson family. Although Mr. 

Gerken did not use his “semi-automatic” 

weapon, all parties should be grateful 

that no greater violence ensued. 

Unless enjoined, it is unlikely that Mr. 

Wilson’s and Mr. Lewis’s invasive conduct 

toward the Wolfsons will cease. Mr. 

Wilson and Mr. Lewis presented no 

evidence that they will discontinue their 

pursuit of the Wolfsons. They are 

convinced that their conduct is protected 

by the First Amendment. Mr. Wilson and 

Mr. Lewis will not be irreparably harmed 

by an injunction narrowly tailored to 

preclude them from continuing their 

harassing conduct toward the Wolfsons. 

Such an injunction will not impair Mr. 

Wilson’s and Mr. Lewis’s legal 

newsgathering activities for their story on 
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the salaries paid to executives at U.S. 

Healthcare. 

 

 

Quote 

Anonymous 

 

Sticks and stones can break my bones, 

but words can never hurt me.  

 

Robbins v. State ex rel. Dept. of 

Labor 
Louisiana Court of Appeal (1999) 

 
Under La. C.C. art. 2315, damages may 

include loss of consortium, service and 

society. Loss of consortium is recoverable 

by the same respective categories of 

persons who would have had a cause of 

action for wrongful death of an injured 

person. Loss of consortium can involve 

loss of love and affection, loss of society 

and companionship, impairment of sexual 

relations, loss of performance of material 

services, loss of financial support, loss of 

aid and assistance, and loss of fidelity. To 

be compensable, it is not necessary for a 

claim for consortium to include damages 

from each type of loss.  

In addition to $180,000 in general 

damages, the trial court awarded 

plaintiffs $29,024 for past loss of 

household services and $59,788 for future 

loss of household services, or $88,812 for 

total lost household services. Louisiana 

law allows, as an element of damages, 

reasonable housekeeping expenses 

necessitated by the incapacity of an 

injured spouse. Maranto v. Goodyear. 

Mrs. Maranto’s husband and children had 

to take over many of her normal 

household activities after the accident. In 

Maranto, Dr. Harju calculated lost 

household services based upon 20.1 hours 

per week at $5 per hour for a total of 

$200,171. This court reduced the award to 

$25,000 for loss of household services 

because Mrs. Maranto could and did 

perform some of the tasks. In this case, 

the trial court’s award for past and future 

household services was based upon Dr. 

Harju’s calculations for ten hours of 

household services per week (half the 

number used in Maranto) times the 

minimum wage. This generous award is 

not at issue in this appeal. 

The plaintiffs contend that the large lost 

household services award demonstrates 

that the loss of consortium award should 

be increased while the defendant takes 

the opposite position. Since loss of 

performance of material services can be 

an element of lost consortium, this 

substantial and liberal compensation for 

lost household services attenuates any 

need for increase to this award. Mrs. 

Robbins who has custody and daily care of 

her four-year-old granddaughter does in 

fact now perform some of the household 

services. 

The cases cited in brief by plaintiffs do not 

assist their argument that the consortium 

award should be increased. While not an 

enumerated factor in some of the 

opinions, loss of household services 

awards was not made separate from a loss 

of consortium award in any of the cited 

cases. For example, in Seagers v. Pailet, a 

factor in the $75,000 loss of consortium 

award was loss of material services 

including child care and household 

services. In Spangler v. North Star 

Drilling Company, the husband’s inability 

to garden or chop wood was considered in 

the $25,000 award. In Delphen v. DOTD, 

household services were not a factor in 

the $50,000 loss of consortium award 

made to a newlywed wife who cared for 

her husband during his hospitalization. 

The couple’s sex life was impaired during 

the first year of marriage, which the court 

characterized as a critical time in which 

the marriage was subject to problems. 
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The husband there had seven facial 

surgeries, TMJ treatment and 

psychotherapy for depression. 

Mrs. Robbins testified at length that her 

knee pain caused her to be extremely 

irritable with her family, impeded her 

ability to take part in some family outings 

such as motorcycle riding and visits to 

attractions in the Orlando area, interfered 

with her sexual relations with her 

husband, prevented her from performing 

household and gardening chores and 

deterred her from recreation she had 

enjoyed with her husband such as 

woodworking and attending parties. 

Mr. Robbins testified about their 

enjoyment of riding Harley-Davidsons 

together for weekend trips prior to her 

fall. Since she was unable to use the ski 

rig after her accident, the Robbins family 

sold their boat. The family also gave up 

camping trips. Mr. Robbins also testified 

specifically how his wife’s injury 

interfered with the couples’ sexual 

relationship. While he acknowledged that 

the frequency of their physical relations 

was back to the pre-injury level, Mr. 

Robbins concurred with plaintiff that her 

knee injury continued to alter that aspect 

of their marriage. Both stated they had 

given up on their dream of one day 

owning a two-story home. Mr. Robbins 

also described how he cooked and did 

housework after her injury. 

The trial court correctly found that Mr. 

Robbins was entitled to recover for his 

loss of consortium. The plaintiffs have 

been well compensated for their loss of 

Mrs. Robbins’ household services. The 

trial court’s award for loss of consortium 

or lack of an award is entitled to great 

deference, since the determination of loss 

of consortium is a factual finding which is 

not set aside absent manifest error. This 

$15,000 award is not disturbed because 

we find the quantum to be within the trial 

court’s great discretion and not manifestly 

erroneous. 

The trial court did not make loss of 

consortium awards to Mrs. Robbins’ three 

children whom plaintiffs contend should 

be awarded something for their own loss 

of consortium. Plaintiffs note that at the 

time of the June 12, 1986 accident, Shane 

was 14, Juanita, 12 and Brian, 11. They 

left home at the ages of 21, 18 and 20, 

respectively. To support the children’s loss 

of consortium claims, plaintiffs presented 

trial testimony of Brian, Shane and her 

daughter-in-law, Jody Brazzell, along 

with their depositions. There is neither 

trial nor deposition testimony from her 

daughter Juanita. 

A child cancer patient who was treated at 

St. Jude, Brian was in remission at the 

time of his mother’s injury and is now 

apparently in good health. When Mrs. 

Robbins was not able to accompany Brian 

to St. Jude’s for his check up, Mr. Robbins 

went. Brian’s testimony was that her pain 

caused her to blow up if he did something 

wrong. She could not go out or take him 

out to play and he had to do chores on 

occasion instead of playing with friends. 

Specifically, Brian had to clean up inside 

and help with flower beds outside after 

his mother’s injury. Occasionally in 

Florida, he missed trips to the beach 

because he had to stay with his mother 

who got on his nerves at times because of 

her irritability. In spite of her crankiness, 

he, of course, still loved his mother. 

Shane testified his sister did all of the 

dusting after the accident and that there 

were occasions when they could not go out 

to play because they had chores to do due 

to their mother’s injury. That led to 

arguments among them. However, once 

they were required to do housework, the 

children received an increased allowance 

in payment. His mother was so irritable 

that he left home and lived with his uncle 

for about a year before the family moved 
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to Florida. Shane stated his mother 

attended only one of his ball games and 

also missed his sister’s basketball games 

due to her knee injury. 

Plaintiffs seek $35,000 for Brian and 

$25,000 each for Shane and Juanita. 

Much of the accident’s impact on the 

children arose out of their being required 

to assist with household services as 

teenagers. The plaintiffs have been well 

compensated for lost household services. 

However, the children were prejudiced to 

some extent by their mother’s mood 

swings, crankiness and inability to engage 

in activities with the children following 

her accident. The record supports a 

minimum award for loss of their mother’s 

consortium and the trial court erred in 

not making those awards. Our review of 

the record reveals that awards should 

have been made in the following amounts: 

$2,000.00 to Shane, $1,000.00 to Juanita 

and $2,500.00 to Brian. These are 

reasonable awards under the evidence in 

this record.  

 

 

Johnson v. Aetna 
Louisiana Court of Appeal (1991) 

 

The fact that the jury found that Helen 

Johnson was entitled to loss of consortium 

damages but, nevertheless, found her 

damages to amount to only $400 presents 

an interesting question. Considered 

against the existing mass of cases, the 

award would appear to be unreasonably 

low. After thoroughly reviewing the 

record and jurisprudence in this case, we 

conclude that the jury award of $400 

constituted an abuse of discretion.  

Mr. and Mrs. Johnson testified that Mr. 

Johnson suffered the thoroughly 

humiliating disability of being forced to 

urinate in a supine position for over a 

year’s time. As a result, the home shared 

by the plaintiffs often smelled of urine. In 

addition, the plaintiff suffered an extreme 

discomfort and pain upon voiding. 

Therefore, the couple’s travel plans, social 

life and marital relations were greatly 

interrupted and drastically curtailed. 

Specifically, Mrs. Johnson testified that 

during the year of disability the couple 

could not travel, could not attend business 

meetings, could not visit with friends and 

could not have friends visit their home. 

Mr. Johnson’s disability was not resolved 

until sometime in February 1986. 

Therefore, for a year’s period of time Mrs. 

Johnson was deprived of the enjoyment of 

the quality of marital life previously 

shared with her husband. 

Following the authorization of the award 

of damages for loss of consortium in 1982, 

courts have attempted to outline the 

elements of such claims. In Finley v. Bass, 

the Court of Appeal for the Second Circuit 

broke down loss of consortium into seven 

kinds of losses: love and affection, society 

and companionship, sexual relations, 

right of performance of material services, 

right of support, aid and assistance and 

felicity. In Lonthier v. Northwest Ins. Co., 

we analyzed a loss of consortium claim in 

terms of loss of society (which we 

characterized as love, companionship or 

affection), sexual relations and material 

services. 

In Sharp v. Metro. Property and Liability 

Ins., we noted that a loss of consortium 

claim should be distinguished from the 

mental anguish suffered by an uninjured 

third party. In Deville v. K-Mart Corp., 

where a husband asserted a loss of 

consortium claim resulting from the 

disability of his wife caused by injury, we 

observed the need to distinguish items 

recoverable by the husband as special 

damages from loss of consortium as a 

general damage. Special damages in 

Deville included the cost of maid services 

and the cost of hiring a replacement for 
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Mrs. Deville to work in the family 

convenience store.  

We have been at some pains to discover in 

the jurisprudence some guidelines for 

assessing loss of consortium claims 

because of the unusual circumstances of 

this case: the jury found there was a loss 

of consortium but valued the loss at only 

$400 and the factual matters backing up 

the claim are neither dramatic nor 

extraordinary. We confess that we find 

little real guidance. In general, courts 

approach loss of consortium claims in 

much the same manner as they approach 

considerations of general damages for 

pain and suffering, of the party actually 

suffering physical injury. The 

considerations are highly subjective. The 

appellate courts tend to rely heavily on 

the impressions of the trier of fact. In 

such cases the courts stress the rule that 

trial courts have great discretion in 

assessing damages that cannot be 

calculated with certainty and the 

formulation of such damages is enhanced 

by the parties’ demeanor. 

Our lone conclusion is that loss of 

consortium is a general damage claim to 

be subjectively determined. Attempts to 

measure loss of consortium objectively 

result in shading special damage claims, 

which may or may not be compensable 

under other categories of damages, over 

into loss of consortium. Also, if the 

distinction pointed out in Sharp v. Metro. 

Property and Liability Ins., is not 

observed, courts may award the uninjured 

party damages for mental anguish and 

distress because of injury to a third party 

which are not yet within the reach of 

Lejeune v. Rayne Branch Hosp. 

In our discussion above we have 

concentrated primarily on what 

considerations are made in fixing the 

value of a loss of consortium claim. Before 

leaving the matter, we note that the 

appellate courts of this State have not 

looked with favor on high awards. The 

usual range appears to be between $5000 

and $10,000. Some trial judges have 

ventured far beyond this scale, but 

generally high awards have been scaled 

down.  

Although our attempted in-depth study 

set forth above gives us little by which to 

judge the jury’s $400 loss of consortium 

award in this case, we nevertheless 

consider that the claim is not quite so 

negligible. The jury abused its discretion. 

In our opinion the lowest amount which 

the jury could have awarded was $3500. 

Therefore, we will reinstate the jury 

award in favor of Helen Johnson but will 

amend the amount of the award 

accordingly. 

 

Reflections on the 

Commemoration of the 50th 

Anniversary of the Crisis at Little 

Rock Central High School 

Wiley Branton, Jr. (2008) 

 
As black people were looking forward to 

the implementation of Brown with great 

expectations, there were many citizens 

throughout the entire socio-economic 

spectrum in white America who were 

shocked and horrified by the implications 

and the possible implementation of 

Brown.  

In 1955, the Governor of the State of 

Virginia appointed a commission that was 

“instructed to examine the effect of the 

decision of the Supreme Court of the 

United States in the school segregation 

cases, and to make such recommendations 

as may be deemed proper.” This 

commission be- came known as the Gray 

Commission, named after the Chairman 

of the Commission, Garland Gray. 

Notwithstanding the fact that this was a 

State of Virginia undertaking, there were 

many participants and attendees from 
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outside of the State of Virginia. On 

November 11, 1955, the Gray Commission 

issued its final report, which flatly stated 

that “this Commission believes that 

separate facilities in our public schools 

are in the best interest of both races, 

educationally and otherwise, and that 

compulsory integration should be resisted 

by all proper means in our power.” The 

report proposed specific strategies that 

included state constitutional amendments 

and statutory changes calculated to 

oppose and thwart Brown. 

 In 1956, numerous members of the 

United States Senate and House of 

Representatives signed off on the 

“Southern Manifesto,” which took dead 

aim at the Brown decisions. Avowed 

segregationist Senator Strom Thurman of 

South Carolina played a prominent role in 

advancing the Southern Manifesto. It 

declared the Brown decisions to be 

“unwarranted” and “decried” the Supreme 

Court’s encroachment on States’ rights.  

**** 

When most people think of the crisis at 

Little Rock Central High School, they 

immediately conjure up the image of nine 

courageous black teenagers making their 

way through a hateful mob only to be 

turned away by the National Guard under 

the orders of Governor Faubus. A 

particularly troubling and unforgettable 

image, and one that I submit should live 

in infamy forever, is that of Elizabeth 

Eckford—a young black teenager dressed 

in a clean and fresh pressed dress, ready 

for her first day at a new school—facing 

the angry white mob all by herself. 

Eventually, a white lady of courage came 

to her assistance. That incident was 

utterly shameful and unforgivable. 

But what most people have failed to 

appreciate is that the stage upon which 

the Little Rock Nine entered into history 

in the fall of 1957 would not have existed 

but for the fact that a lawsuit had already 

been filed in January 1956 seeking a more 

aggressive plan for the integration of the 

Little Rock School District. More 

specifically, in 1955, the local and state 

chapters of the NAACP “retained” my 

father, Wiley A. Branton, Sr., to file a 

lawsuit on behalf of a class of black 

plaintiffs seeking more rapid and 

significant integration of the LRSD.  

**** 

The district court also indicated that it 

would “retain jurisdiction of the case for 

the entry of such other and further orders 

as may be necessary to obtain the 

effectuation of the plan as contemplated.” 

The black plaintiffs appealed to the 

Eighth Circuit, which affirmed the district 

court. For strategic and practical reasons, 

the black plaintiffs did not appeal the 

Eighth Circuit ruling. 

Even though the black plaintiffs had lost 

the first round, two very important things 

had been accomplished, the significance of 

which may not have been appreciated at 

the time. First, by the district court 

ordering the school district to go forward 

with its proposed plan, what had 

previously been a purely voluntary plan 

from which the school district could have 

withdrawn at any time without 

consequence was now a “court ordered” 

plan, irrespective of the plan’s 

inadequacies. Second, the district court 

retained jurisdiction to implement the 

plan should problems develop, and they 

soon did. Once Governor Faubus 

orchestrated the resistance at Central, 

the already pending case of Aaron v. 

Cooper became the legal vehicle through 

which the constitutional crisis was 

handled. 

The only reason that the Little Rock Nine 

attempted to enter Central High School in 

the fall of 1957 was because they were 

acting pursuant to the LRSD’s own 
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desegregation plan which had then been 

approved, adopted, and ordered by the 

district court. I submit that had the 1956 

lawsuit not been filed with the resulting 

order to go forward with the LRSD plan, 

then when fall of 1957 drew near and 

heated opposition to even the limited 

integration began to stir, the LRSD would 

have simply and indefinitely delayed the 

start of any integration until there was 

more acceptance. As a consequence, the 

crisis at Central would likely have 

occurred in some other city in another 

state in another school. 

**** 

Second, what happened in Little Rock in 

1957 under the leadership of Governor 

Faubus, other actions taken by the state 

legislature, and to a lesser extent actions 

taken by state courts, amounted to the 

most serious constitutional crisis in the 

United States since the Civil War.  

If one has any doubt about the 

significance of the crisis that was 

orchestrated by Governor Faubus, read 

the opening words of Cooper v. Aaron: 

As this case reaches us it raises 

questions of the highest importance 

to the maintenance of our federal 

system of government. It 

necessarily involves a claim by the 

Governor and Legislature of a State 

that there is no duty on state 

officials to obey federal court orders 

resting on this Court’s considered 

interpretation of the United States 

Constitution. Specifically it involves 

actions by the Governor and 

Legislature of Arkansas upon the 

premise that they are not bound by 

our holding in [Brown] .... We reject 

these contentions. 

 

 

Youngstown Sheet & Tube Co. v. 

Sawyer 
Supreme Court of the United States 

(1952) 

 
Mr. Justice BLACK delivered the opinion 

of the Court. 

We are asked to decide whether the 

President was acting within his 

constitutional power when he issued an 

order directing the Secretary of 

Commerce to take possession of and 

operate most of the Nation’s steel mills. 

The mill owners argue that the 

President’s order amounts to lawmaking, 

a legislative function which the 

Constitution has expressly confided to the 

Congress and not to the President. The 

Government’s position is that the order 

was made on findings of the President 

that his action was necessary to avert a 

national catastrophe which would 

inevitably result from a stoppage of steel 

production, and that in meeting this grave 

emergency the President was acting 

within the aggregate of his constitutional 

powers as the Nation’s Chief Executive 

and the Commander in Chief of the 

Armed Forces of the United States.  

**** 

It is clear that if the President had 

authority to issue the order he did, it 

must be found in some provisions of the 

Constitution. And it is not claimed that 

express constitutional language grants 

this power to the President. The 

contention is that presidential power 

should be implied from the aggregate of 

his powers under the Constitution. 

Particular reliance is placed on provisions 

in Article II which say that “the executive 

Power shall be vested in a President . . .”; 

that “he shall take Care that the Laws be 

faithfully executed”; and that he “shall be 
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Commander in Chief of the Army and 

Navy of the United States.” 

The order cannot properly be sustained as 

an exercise of the President’s military 

power as Commander in Chief of the 

Armed Forces. The Government attempts 

to do so by citing a number of cases 

upholding broad powers in military 

commanders engaged in day-to-day 

fighting in a theater of war. Such cases 

need not concern us here. Even though 

“theater of war” may be an expanding 

concept, we cannot with faithfulness to 

our constitutional system hold that the 

Commander in Chief of the Armed Forces 

has the ultimate power as such to take 

possession of private property in order to 

keep labor disputes from stopping 

production. This is a job for the Nation’s 

lawmakers, not for its military 

authorities. 

Nor can the seizure order be sustained 

because of the several constitutional 

provisions that grant executive power to 

the President. In the framework of our 

Constitution, the President’s power to see 

that the laws are faithfully executed 

refutes the idea that he is to be a 

lawmaker. The Constitution limits his 

functions in the lawmaking process to the 

recommending of laws he thinks wise and 

the vetoing of laws he thinks bad. And the 

Constitution is neither silent nor 

equivocal about who shall make laws 

which the President is to execute. The 

first section of the first article says[,] “All 

legislative Powers herein granted shall be 

vested in a Congress of the United 

States.” After granting many powers to 

the Congress, Article I goes on to provide 

that Congress may “make all Laws which 

shall be necessary and proper for carrying 

into Execution the foregoing Powers and 

all other Powers vested by this 

Constitution in the Government of the 

United States, or in any Department or 

Officer thereof.” 

The President’s order does not direct that 

a congressional policy be executed in a 

manner prescribed by Congress—it 

directs that a presidential policy be 

executed in a manner prescribed by the 

President. The preamble of the order 

itself, like that of many statutes, sets out 

reasons why the President believes 

certain policies should be adopted, 

proclaims these policies as rules of 

conduct to be followed, and again, like a 

statute, authorizes a government official 

to promulgate additional rules and 

regulations consistent with the policy 

proclaimed and needed to carry that 

policy into execution. The power of 

Congress to adopt such public policies as 

those proclaimed by the order is beyond 

question. It can authorize the taking of 

private property for public use. It can 

makes laws regulating the relationships 

between employers and employees, 

prescribing rules designed to settle labor 

disputes, and fixing wages and working 

conditions in certain fields of our 

economy. The Constitution did not subject 

this law-making power of Congress to 

presidential or military supervision or 

control. 

**** 

The Founders of this Nation entrusted the 

law making power to the Congress alone 

in both good and bad times. It would do no 

good to recall the historical events, the 

fears of power and the hopes for freedom 

that lay behind their choice. Such a 

review would but confirm our holding that 

this seizure order cannot stand. 

**** 

Mr. Justice JACKSON, concurring in the 

judgment and opinion of the Court. 

We may well begin by a somewhat over-

simplified grouping of practical situations 

in which a President may doubt, or others 

may challenge, his powers, and by 
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distinguishing roughly the legal 

consequences of this factor of relativity. 

1. When the President acts pursuant to an 

express or implied authorization of 

Congress, his authority is at its 

maximum, for it includes all that he 

possesses in his own right plus all that 

Congress can delegate. In these 

circumstances, and in these only, may he 

be said (for what it may be worth), to 

personify the federal sovereignty. If his 

act is held unconstitutional under these 

circumstances, it usually means that the 

Federal Government as an undivided 

whole lacks power. A seizure executed by 

the President pursuant to an Act of 

Congress would be supported by the 

strongest of presumptions and the widest 

latitude of judicial interpretation, and the 

burden of persuasion would rest heavily 

upon any who might attack it. 

2. When the President acts in absence of 

either a congressional grant or denial of 

authority, he can only rely upon his own 

independent powers, but there is a zone of 

twilight in which he and Congress may 

have concurrent authority, or in which its 

distribution is uncertain. Therefore, 

congressional inertia, indifference or 

quiescence may sometimes, at least as a 

practical matter, enable, if not invite, 

measures on independent presidential 

responsibility. In this area, any actual 

test of power is likely to depend on the 

imperatives of events and contemporary 

imponderables rather than on abstract 

theories of law.  

3. When the President takes measures 

incompatible with the expressed or 

implied will of Congress, his power is at 

its lowest ebb, for then he can rely only 

upon his own constitutional powers minus 

any constitutional powers of Congress 

over the matter. Courts can sustain 

exclusive Presidential control in such a 

case only be disabling the Congress from 

acting upon the subject. Presidential 

claim to a power at once so conclusive and 

preclusive must be scrutinized with 

caution, for what is at stake is the 

equilibrium established by our 

constitutional system. 

Into which of these classifications does 

this executive seizure of the steel industry 

fit? It is eliminated from the first by 

admission, for it is conceded that no 

congressional authorization exists for this 

seizure.  

Can it then be defended under flexible 

tests available to the second category? It 

seems clearly eliminated from that class 

because Congress has not left seizure of 

private property an open field but has 

covered it by three statutory policies 

inconsistent with this seizure.  

This leaves the current seizure to be 

justified only by the severe tests under 

the third grouping, where it can be 

supported only by any remainder of 

executive power after subtraction of such 

powers as Congress may have over the 

subject. In short, we can sustain the 

President only by holding that seizure of 

such strike-bound industries is within his 

domain and beyond control by Congress. 

Thus, this Court’s first review of such 

seizures occurs under circumstances 

which leave Presidential power most 

vulnerable to attack and in the least 

favorable of possible constitutional 

postures. 

 

 

 

Will Youngstown Survive? 
Maeva Marcus (2003) 

 
With the advent of terrorism and the need 

for the United States government to 

respond to its threat, the precedent of 

Youngstown Sheet & Tube Co. v. Sawyer 

hovers temptingly in legal minds. 



 

 

 —        — 

 

96

But to what end? As I listened to my 

fellow panelists discuss the Steel Seizure 

case and thought about how it had been 

used by the courts since it was decided, I 

was struck, with even greater force than 

when I had written my book, by the mixed 

message sent by Youngstown. If one were 

to read only Justice Black’s opinion for 

the court, the doctrinal significance of the 

decision would be clear: under the 

Constitution’s division of powers, the 

executive cannot exercise legislative 

power; only Congress could authorize 

seizing the steel mills to prevent a labor 

dispute from stopping production. 

According to Black, the separation of 

powers is fixed and exact. Dire 

emergencies, presumably, would not alter 

his constitutional scheme. The concurring 

opinions of four other members of the 

majority—the vote was 6-3 against the    

seizure—immediately undercut the force 

of this holding, however. If the three 

dissenters are added to these four, seven 

justices envisioned occasions when the 

president might use inherent power. One 

is left with the conclusion that the 

importance of Youngstown lies in the 

Supreme Court’s act of adjudicating the 

constitutional issues presented by the 

steel seizure and ruling against a 

coordinate branch of government rather 

than in the substance of the decision. 

**** 

Actions taken by President Richard 

Nixon, however, occasioned the most 

dramatic use of Youngstown by the 

Supreme Court. In the Pentagon Papers 

case, the Court refused to issue an 

injunction, sought by the Nixon 

administration, against the publication of 

the papers, a history of American 

involvement in the Vietnam War, 

surreptitiously copied by Daniel Ellsberg 

and given to the New York Times to print. 

The government argued that publication 

should be enjoined on the ground that the 

president had inherent power to protect 

national security. For three of the justices 

in the majority, the Steel Seizure case 

was determinative. Where Congress had 

legislated in a certain field and had not 

authorized the action requested by the 

government, namely, prior restraint of 

publication, “It would . . . be utterly 

inconsistent with the concept of 

separation of powers for this Court to use 

its power . . . to prevent behavior that 

Congress has specifically declined to 

prohibit.” 

**** 

In a series of cases concerning the 

Watergate tapes, which were suspected of 

containing evidence of presidential 

wrongdoing, Nixon sought to escape the 

mandates of the courts by taking refuge in 

the separation-of-powers doctrine. Not 

only was the presidency an independent 

branch of government with specific 

powers and duties, he averred, but the 

president was also not subject to judicial 

review. Nixon therefore took personal 

possession of the Watergate tapes to keep 

them out of the hands of a grand jury 

investigating crimes connected with the 

break-in at the headquarters of the 

Democratic National Committee located 

in the Watergate office building. When 

the president refused to turn the tapes 

over to the grand jury, the special 

prosecutor subpoenaed him. John Sirica, 

chief judge of the federal district court in 

the District of Columbia who had handled 

all the criminal charges stemming from 

the Watergate burglary, ordered the 

president to show cause why he should 

not be compelled to produce the tape 

recordings. 

**** 

The relevance of this debate to the 

situation in which we find ourselves in 

the first decade of the twenty-first century 

is obvious. President George W. Bush has 
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proclaimed a war on terrorism. To 

respond to this, his administration has 

promulgated policies that encroach on 

fundamental rights guaranteed by the 

Constitution to American citizens. As 

Anthony Lewis asked in a recent piece on 

the op-ed page of the New York Times, 

will the Supreme Court “subject those 

measures to real constitutional scrutiny, 

or give way to arguments of war 

emergency?” Lewis pointed to “the arrest 

and indefinite detention of Americans 

without trial and without access to a 

lawyer” as one of the administration’s 

more frightening measures, naming the 

cases of Yasser Hamdi and Jose Padilla, 

who are being held in solitary 

confinement, as examples of such a 

deprivation of liberty. President Bush 

“has claimed the power to thus seize and 

hold any American whom he designates 

an ‘enemy combatant.’ And the basis of 

the designation, administration lawyers 

argue, is not subject to effective review in 

any court,” Lewis wrote. As I read, I 

began to think that this sounded eerily 

familiar to me, and I picked up my book 

on the Steel Seizure case to find the 

reference of which I had been reminded. 

And there it was: the colloquy between 

Judge David Pine and Holmes Baldridge, 

the attorney representing President 

Truman in the oral argument in the 

district court. 

Defending Truman’s seizure order, 

Baldridge lost no time in revealing his 

thoughts on the president’s authority: 

“our position is that there is no power in 

the Courts to restrain the President and . 

. . Secretary Sawyer is the alter ego of the 

President and not subject to injunctive 

order of the Court.” If the president 

ordered Secretary Sawyer to put you in 

jail this minute and have you executed 

tomorrow, Pine queried the government 

lawyer, what would happen to you? 

Baldridge could think of no answer, so the 

judge provided one himself: “On the 

question of the deprivation of your rights 

you have the Fifth Amendment; that is 

what protects you.” 

 

 

Hamdi v. Rumsfeld 
Supreme Court of the United States 

(2004) 

 

I will, however, stray across the line 

between statutory and constitutional 

territory just far enough to note the 

weakness of the Government’s mixed 

claim of inherent, extrastatutory 

authority under a combination of Article 

II of the Constitution and the usages of 

war. It is in fact in this connection that 

the Government developed its argument 

that the exercise of war powers justifies 

the detention, and what I have just said 

about its inadequacy applies here as well. 

Beyond that, it is instructive to recall 

Justice Jackson’s observation that the 

President is not Commander in Chief of 

the country, only of the military.  

There may be room for one qualification to 

Justice Jackson’s statement, however: in 

a moment of genuine emergency, when 

the Government must act with no time for 

deliberation, the Executive may be able to 

detain a citizen if there is reason to fear 

he is an imminent threat to the safety of 

the Nation and its people (though I doubt 

there is any want of statutory authority). 

This case, however, does not present that 

question, because an emergency power of 

necessity must at least be limited by the 

emergency; Hamdi has been locked up for 

over two years. 

 

 

The Limits of Executive Power 
Robert J. Reinstein (2009) 

 
Part I of this Article lays the groundwork 

for a theory of presidential power that is 

founded upon the structural allocations of 
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power in Articles I and II of the 

Constitution and the historical reasons for 

those allocations. The construction of the 

presidency owes much less to political 

theory or to a reflexive reaction to George 

III than to two centuries of historical 

experiences in Great Britain and America 

that shaped the Framers’ views on 

executive and legislative powers.  A 

detailed historical analysis of the royal 

prerogatives and how they were used to 

establish dominance over Parliament is 

necessary to understand how and why the 

allocations of power in Articles I and II 

constitute a massive transfer of 

previously held executive power to the 

legislative branch. 

Part II examines prevailing theories of 

constitutional executive power using the 

historical background and its underlying 

principles to show the weaknesses of 

those theories and to support an 

alternate, more plausible general theory 

of presidential power. First, in lieu of 

creative but ultimately inconclusive 

arguments over indefinite powers that are 

said to be “executive” in nature, implied 

powers should be tied to the powers 

expressly vested in the President by 

Article II. Thus, the implied powers of the 

President are few in number, but 

important. The power to enforce the laws 

is necessarily implied from the President’s 

duty to take care that the laws should be 

faithfully executed. A presidential power 

over foreign affairs can be implied from 

the enumerated powers to make treaties 

and to receive and appoint ambassadors 

and other public ministers. The President 

has broad discretion in choosing how to 

exercise these implied powers. Second, 

these implied powers are not plenary in 

nature. They are subject to three basic 

limitations: (1) the President may not, 

without congressional authorization, use 

these powers to change domestic law or to 

create or alter existing legal obligations; 

(2) these powers are subject to regulation 

by Congress; and (3) in the event of a 

conflict between the exercise of these 

powers and congressional legislation, the 

latter prevails. 

Each of these principles follows from the 

historical limits of prerogative power, the 

decision to make express presidential 

powers subject to legislative constraint, 

and the fundamental theorem that Article 

II powers cannot be greater than the 

prerogatives legally exercised by the King. 

These principles are contrary to theories 

of presidential power advanced by notable 

scholars. This Article rejects the position 

that the Vesting Clause is a residual 

source of plenary presidential powers. 

 

Korematsu v. United States 
Supreme Court of the United States 

(1944) 

 

Mr. Justice JACKSON, dissenting. 

Korematsu was born on our soil, of 

parents born in Japan. The Constitution 

makes him a citizen of the United States 

by nativity and a citizen of California by 

residence. No claim is made that he is not 

loyal to this country. There is no 

suggestion that apart from the matter 

involved here he is not law-abiding and 

well disposed. Korematsu, however, has 

been convicted of an act not commonly a 

crime. It consists merely of being present 

in the state whereof he is a citizen, near 

the place where he was born, and where 

all his life he has lived. 

**** 

It would be impracticable and dangerous 

idealism to expect or insist that each 

specific military command in an area of 

probable operations will conform to 

conventional tests of constitutionality. 

When an area is so beset that it must be 

put under military control at all, the 
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paramount consideration is that its 

measures be successful, rather than legal. 

The armed services must protect a 

society, not merely its Constitution. The 

very essence of the military job is to 

marshal physical force, to remove every 

obstacle to its effectiveness, to give it 

every strategic advantage. Defense 

measures will not, and often should not, 

be held within the limits that bind civil 

authority in peace. No court can require 

such a commander in such circumstances 

to act as a reasonable man; he may be 

unreasonably cautious and exacting. 

Perhaps he should be. But a commander 

in temporarily focusing the life of a 

community on defense is carrying out a 

military program; he is not making law in 

the sense the courts know the term. He 

issues orders, and they may have a 

certain authority as military commands, 

although they may be very bad as 

constitutional law. 

But if we cannot confine military 

expedients by the Constitution, neither 

would I distort the Constitution to 

approve all that the military may deem 

expedient. This is what the Court appears 

to be doing, whether consciously or not. I 

cannot say, from any evidence before me, 

that the orders of General DeWitt were 

not reasonably expedient military 

precautions, nor could I say that they 

were. But even if they were permissible 

military procedures, I deny that it follows 

that they are constitutional. If, as the 

Court holds, it does follow, then we may 

as well say that any military order will be 

constitutional and have done with it. 

The limitation under which courts always 

will labor in examining the necessity for a 

military order are illustrated by this case. 

How does the Court know that these 

orders have a reasonable basis in 

necessity? No evidence whatever on that 

subject has been taken by this or any 

other court. There is sharp controversy as 

to the credibility of the DeWitt report. So 

the Court, having no real evidence before 

it, has no choice but to accept General 

DeWitt’s own unsworn, self-serving 

statement, untested by any cross-

examination, that what he did was 

reasonable. And thus it will always be 

when courts try to look into the 

reasonableness of a military order. 

In the very nature of things military 

decisions are not susceptible of intelligent 

judicial appraisal. They do not pretend to 

rest on evidence, but are made on 

information that often would not be 

admissible and on assumptions that could 

not be proved. Information in support of 

an order could not be disclosed to courts 

without danger that it would reach the 

enemy. Neither can courts act on 

communications made in confidence. 

Hence courts can never have any real 

alternative to accepting the mere 

declaration of the authority that issued 

the order that it was reasonably necessary 

from a military viewpoint. 

Much is said of the danger to liberty from 

the Army program for deporting and 

detaining these citizens of Japanese 

extraction. But a judicial construction of 

the due process clause that will sustain 

this order is a far more subtle blow to 

liberty than the promulgation of the order 

itself. A military order, however 

unconstitutional, is not apt to last longer 

than the military emergency. Even during 

that period a succeeding commander may 

revoke it all. But once a judicial opinion 

rationalizes such an order to show that it 

conforms to the Constitution, or rather 

rationalizes the Constitution to show that 

the Constitution sanctions such an order, 

the Court for all time has validated the 

principle of racial discrimination in 

criminal procedure and of transplanting 

American citizens.   

 



 

 

 —        — 

 

100

Cheney Says Unlikely He Would 

Comply with Congress Subpoena 
Agence France Presse (Nov. 6, 2006) 

 

U.S. Vice President Dick Cheney said he 

would likely refuse to testify before 

Congress if he is faced with a subpoena 

from the opposition Democratic Party.    

The Democrats say if they prevail in 

Tuesday’s legislative elections they may 

launch investigations into past actions 

taken by President George W. Bush’s 

administration, possibly even issuing 

subpoenas to compel prominent officials to 

testify. 

Asked in a television interview if he 

would testify before Congress if he 

received a subpoena from lawmakers 

however, Cheney said it was unlikely he 

would comply, as it would break with 

American political tradition. 

“I have no idea that I’m going to be 

subpoenaed, and obviously, we’d sit down 

and look at it at the time,” he told ABC’s 

“This Week”. 

“But probably not, in the sense that the 

president and the vice president are 

constitutional officers and don’t appear 

before the Congress,” Cheney said. 

Cheney, known for his robust view of the 

executive branch’s power, said it was not 

customary for the president or vice 

president to be compelled to testify before 

a congressional committee. 

“I think that’s been the tradition. I can’t 

think of the last time a president did 

appear before the Congress, or a vice 

president,” Cheney said. 

When reminded by the television 

interviewer that former president Gerald 

Ford testified before Congress in the 

1970s, Cheney said that Ford had 

appeared voluntarily without a subpoena. 

“He did. That’s right. But not under 

subpoena. He did it on his own hook,” 

Cheney said. “He wanted to explain the 

pardon” issued for ex-president Richard 

Nixon, who had resigned amid the 

Watergate scandal. 

 

Boumediene v. Bush 
Supreme Court of the United States 

(2008) 

 

In cases involving foreign citizens 

detained abroad by the Executive, it likely 

would be both an impractical and 

unprecedented extension of judicial power 

to assume that habeas corpus would be 

available at the moment the prisoner is 

taken into custody. If and when habeas 

corpus jurisdiction applies, as it does in 

these cases, then proper deference can be 

accorded to reasonable procedures for 

screening and initial detention under 

lawful and proper conditions of 

confinement and treatment for a 

reasonable period of time. Domestic 

exigencies, furthermore, might also 

impose such onerous burdens on the 

Government that here, too, the Judicial 

Branch would be required to devise 

sensible rules for staying habeas corpus 

proceedings until the Government can 

comply with its requirements in a 

responsible way. Here, as is true with 

detainees apprehended abroad, a relevant 

consideration in determining the courts’ 

role is whether there are suitable 

alternative processes in place to protect 

against the arbitrary exercise of 

governmental power. 

The cases before us, however, do not 

involve detainees who have been held for 

a short period of time while awaiting their 

CSRT [combatant status review tribunal] 

determinations. Were that the case, or 

were it probable that the Court of Appeals 

could complete a prompt review of their 

applications, the case for requiring 
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temporary abstention or exhaustion of 

alternative remedies would be much 

stronger. These qualifications no longer 

pertain here. In some of these cases six 

years have elapsed without the judicial 

oversight that habeas corpus or an 

adequate substitute demands. And there 

has been no showing that the Executive 

faces such onerous burdens that it cannot 

respond to habeas corpus actions. To 

require these detainees to complete DTA 

[Detainee Treatment Act] review before 

proceeding with their habeas corpus 

actions would be to require additional 

months, if not years, of delay. The first 

DTA review applications were filed over 

two years ago, but no decisions on the 

merits have been issued. While some 

delay in fashioning new procedures is 

unavoidable, the costs of delay can no 

longer be borne by those who are held in 

custody. The detainees in these cases are 

entitled to a prompt habeas corpus 

hearing. 

 

Sprague Elec. Co. v. United States 

United States Customs Court (1978) 
 

In conformance with the order of June 27, 

1978 and a “Stipulation for Protective 

Order” approved on July 31, 1978, 

numerous “public” and “confidential” 

documents have been transmitted by the 

Secretary of the Commission to the Clerk 

of this Court. Defendant, however, now 

seeks to relieve the Secretary of the ITC 

from transmitting to the Court, pursuant 

to the order, seven documents and a 

portion of one other document based upon 

a claim of executive privilege as formally 

asserted in an affidavit (with an annexed 

exhibit A) by Joseph O. Parker, Chairman 

of the ITC 

**** 

Having determined that the claim of 

executive privilege was properly asserted 

by the Chairman of the ITC, we turn to 

the question of whether defendant’s claim 

is applicable under the circumstances in 

this case. True it is that a governmental 

agency cannot bend the law to its will. 

And furthermore, there is no question 

that the judiciary has the power to review 

the decision of an agency or department 

head to withhold production of documents 

under a claim of privilege, and to 

determine whether such claim should be 

upheld or overruled.  

In support of a formal claim of executive 

privilege, there must be “a specific 

designation and description of the 

documents” claimed to be privileged. Such 

designation and description “is necessary 

in order that a court be able to make a 

knowledgeable decision as to whether any 

document or portion thereof actually 

contains advisory or deliberative 

materials.” In our case, exhibit A attached 

to Chairman Parker’s affidavit specifically 

designates and describes each of the eight 

documents embraced by defendant’s claim 

of executive privilege as follows: 

**** 

The thrust of defendant’s position is that 

the above-described documents comprise 

(wholly or partly) intra-governmental 

advice, opinions, and recommendations 

for which an evidentiary privilege exists 

“so as to preserve the confidentiality of 

certain advice and/or evidence of the 

mental processes of Government 

personnel, including the Commissioners 

of the United States International Trade 

Commission, proferred (sic) during the 

course of the administrative proceedings 

in this case”.  

It is well established by a long line of 

decisions that the executive branch is 

privileged to withhold disclosure of intra-

governmental documents reflecting 

advisory opinions, recommendations and 

deliberations comprising part of a process 
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by which governmental decisions are 

formulated.  

The basis for the executive privilege 

asserted here by defendant was succinctly 

stated in Smith v. F.T.C.: 

The purpose behind the executive 

privilege against disclosure of intra-

agency advisory communications is 

the encouragement of frank 

discussion within the government 

as regards the formulation of policy. 

This is because “human experience 

teaches that those who expect 

public dissemination of their 

remarks may well temper candor 

with a concern for appearances . . . 

to the detriment of the decision-

making process.”  

An additional policy reason for preserving 

the confidentiality of intra-governmental 

opinions and deliberations is expressed in 

Zeiss: 

As important as are these 

considerations, the cases, analyzed 

critically, demonstrate that the 

immunity of intra-governmental 

opinions and deliberations also 

rests upon another policy of equal 

vitality and scope. The judiciary, 

the courts declare, is not authorized 

“to probe the mental processes” of 

an executive or administrative 

officer. This salutary rule forecloses 

investigation into the methods by 

which a decision is reached, the 

matters considered, the 

contributing influences, or the role 

played by the work of others results 

demanded by exigencies of the most 

imperative character. No judge 

could tolerate an inquisition into 

the elements comprising his 

decision indeed, “(s)uch an 

examination of a judge would be 

destructive of judicial 

responsibility” and by the same 

token “the integrity of the 

administrative process must be 

equally respected.” Identically 

potent reasons dictate that 

protection no less extensive be 

afforded the processes by which the 

Attorney General’s responsibilities 

for decisional and policy 

formulations, legal or otherwise, 

are discharged. (Emphasis 

supplied.) 

Continuing, the Court stated: 

Inextricably intertwined, both in 

purpose and objective, are these two 

principles. The rule immunizing 

intra-governmental advice 

safeguards free expression by 

eliminating the possibility of 

outside examination as an 

inhibiting factor, but expressions 

assisting the reaching of a decision 

are part of the decision-making 

process. Similarly, the so-called 

“mental process rule” impresses the 

stamp of secrecy more directly upon 

the decision than upon the advice, 

but it extends to all phases of the 

decision-making process, of which 

the advice is a part. Each rule 

complements the other, and in 

combination they operate to 

preserve the integrity of the 

deliberative process itself. It is 

evident that to demand pre-decision 

data is at once to probe and imperil 

that process.  

Moreover, the genesis of executive 

privilege is based upon “the constitutional 

principle of separation of powers.”  

As we have seen, the Chairman of the ITC 

has formally asserted executive privilege 

with respect to specifically identified 

documents prepared by the Commission’s 

staff that comprised part of the decision-

making process. In KFC National 

Management Corp. v. National Labor 
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Relations Board, 497 F.2d 298, 304-05 (2d 

Cir. 1974), the Second Circuit reviewing 

an unfair labor practice decision of the 

NLRB (which decision is “quasi-judicial” 

in nature, unlike an ITC injury 

determination) cogently alluded to the 

“work product of such decision-making 

processes” as follows: 

Thus what emerges from the 

Morgan quartet is the principle that 

those legally responsible for a 

decision must in fact make it, But 

that their method of doing so their 

thought processes, their reliance on 

their staffs is largely beyond 

judicial scrutiny. 

This court and many others have 

consistently relied on Morgan to uphold 

the use of hearing examiners in 

developing evidence and forming 

preliminary decisions, the reliance on 

staff assistants for recommendations and 

draft opinions, and a variety of other 

procedures designed to apprise those 

legally responsible for administrative 

decisions with the critical issues and 

evidence in a case and to record their 

individual determinations. 

Concomitantly, the courts have 

consistently refused to issue subpoenas 

for the work product of such decision-

making processes: Staff memos, expert 

reports, preliminary drafts, the oral 

testimony of the decision makers as to the 

basis for their opinions all have been held 

to be beyond the purview of the contesting 

parties and the reviewing courts.  

The draft opinions and “pros and cons” 

statements sought by plaintiff (documents 

“a” through “g” in exhibit A) comprise 

essentially intra-agency advisory opinions 

and recommendations by the 

Commission’s staff, and were an integral 

part of the Commission’s deliberative 

process. Thus, these opinions and 

statements fit squarely within the concept 

of executive privilege as enunciated in the 

above-cited cases. In the process of 

making injury determinations and other 

decisions within the scope of its authority, 

it is undoubtedly in the public interest 

that the Commission and its staff must 

necessarily feel free to explore various 

alternatives on a confidential basis. As 

pointed up in Kaiser Aluminum: 

Free and open comments on the 

advantages and disadvantages of a 

proposed course of governmental 

management would be adversely 

affected if the civil servant or 

executive assistant were compelled 

by publicity to bear the blame for 

errors or bad judgment properly 

chargeable to the responsible 

individual with power to decide and 

act. Government from its nature 

has necessarily been granted a 

certain freedom from control 

beyond that given the citizen. It is 

true that it now submits itself to 

suit but it must retain privileges for 

the good of all. 

There is a public policy involved in this 

claim of privilege for this advisory opinion 

the policy of open, frank discussion 

between subordinate and chief concerning 

administrative action. 

In sum, it is not the function of this Court 

“to probe the mental processes” of the ITC 

or its individual commissioners in 

reaching the negative injury 

determination challenged by plaintiff in 

this action.  

 

 

Ex parte Milligan 
Supreme Court of the United States 

(1866) 

 

By proclamation, dated the 15th 

September following the President 

reciting this statute suspended the 

privilege of the writ in the cases where, by 

his authority, military, naval, and civil 
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officers of the United States “hold persons 

in their custody either as prisoners of war, 

spies, or aiders and abettors of the enemy, 

. . . or belonging to the land or naval force 

of the United States, or otherwise 

amenable to military law, or the rules and 

articles of war, or the rules or regulations 

prescribed for the military or naval 

services, by authority of the President, or 

for resisting a draft, or for any other 

offence against the military or naval 

service.” 

With both these statutes and this 

proclamation in force, Lamdin P. 

Milligan, a citizen of the United States, 

and a resident and citizen of the State of 

Indiana, was arrested on the 5th day of 

October, 1864, at his home in the said 

State, by the order of Brevet Major-

General Hovey, military commandant of 

the District of Indiana, and by the same 

authority confined in a military prison, at 

or near Indianapolis, the capital of the 

State. On the 21st day of the same month, 

he was placed on trial before a “military 

commission,” convened at Indianapolis, by 

order of the said General. 

**** 

While we do not admit that any 

legislation of Congress was needed to 

sustain this proclamation of the 

President, it being clearly within his 

power, as commander-in-chief, to issue it; 

yet, if it is asserted that legislative action 

is necessary to give validity to it, 

Congress has seen fit to expressly ratify 

the proclamation by the act of March 3d, 

1863, by declaring that the President, 

whenever in his judgment the public 

safety may require it, is authorized to 

suspend the writ of habeas corpus in any 

case throughout the United States, and in 

any part thereof. 

 

 

Quote 
Thomas Jefferson to A. Coray (1823) 

 

At the establishment of our Constitutions, 

the judiciary bodies were supposed to be 

the most helpless and harmless members 

of the government. Experience, however, 

soon showed in what way they were to 

become the most dangerous; that the 

insufficiency of the means provided for 

their removal gave them a freehold and 

irresponsibility in office; that their 

decisions, seeming to concern individual 

suitors only, pass silent and unheeded by 

the public at large; that these decisions 

nevertheless become law by precedent, 

sapping by little and little the foundations 

of the Constitution and working its 

change by construction before any one has 

perceived that that invisible and helpless 

worm has been busily employed in 

consuming its substance. In truth, man is 

not made to be trusted for life if secured 

against all liability to account. 

 

United States v. Brewster 
Supreme Court of the United States 

(1972) 

 

Mr. Chief Justice BURGER delivered the 

opinion of the Court. 

This direct appeal from the District Court 

presents the question whether a Member 

of Congress may be prosecuted under 18 

U.S.C. §§ 201(c)(1), 201(g), for accepting a 

bribe in exchange for a promise relating to 

an official act. 

**** 

Mr. Justice WHITE suggests that 

permitting the Executive to initiate the 

prosecution of a Member of Congress for 

the specific crime of bribery is subject to 

serious potential abuse that might 

endanger the independence of the 

legislature—for example, a campaign 

contribution might be twisted by a 

ruthless prosecutor into a bribery 
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indictment. But, as we have just noted, 

the Executive is not along in possessing 

power potentially subject to abuse; such 

possibilities are inherent in a system of 

government that delegates to each of the 

three branches separate and independent 

powers. In The Federalist No. 73, 

Hamilton expressed concern over the 

possible hazards that confronted an 

Executive dependent on Congress for 

financial support. 

The Legislature, with a 

discretionary power over the salary 

and emoluments of the Chief 

Magistrate, could render him as 

obsequious to their will as they 

might think proper to make him. 

They might, in most cases, either 

reduce him by famine, or tempt him 

by largesses, to surrender at 

discretion his judgment to their 

inclinations. 

Yet Hamilton’s ‘parade of horribles’ finds 

little real support in history. The check-

and-balance mechanism, buttressed by 

unfettered debate in an open society with 

a free press, has not encouraged abuses of 

power or tolerated them long when they 

arose. This may be explained in part 

because the third branch has intervened 

with neutral authority. The system of 

divided powers was expressly designed to 

check the abuses England experienced in 

the 16th to the 18th centuries. 

Probably of more importance is the public 

reaction engendered by any attempt of 

one branch to dominate or harass 

another. Even traditional political 

attempts to establish dominance have met 

with little success owing to contrary 

popular sentiment. Attempts to ‘purge’ 

uncooperative legislators, for example, 

have not been notably successful. We are 

not cited to any cases in which the bribery 

statutes, which have been applicable to 

Members of Congress for over 100 years, 

have been abused by the Executive 

Branch. When a powerful Executive 

sought to make the Judicial Branch more 

responsive to the combined will of the 

Executive and Legislative Branches, it 

was the Congress itself that checked the 

effort to enlarge the Court.  

We would be closing our eyes to the 

realities of the American political system 

if we failed to acknowledge that many 

non-legislative activities are an 

established and accepted part of the role 

of a Member, and are indeed ‘related’ to 

the legislative process. But if the 

Executive may prosecute a Member’s 

attempt, as in Johnson, to influence 

another branch of the Government in 

return for a bribe, its power to harass is 

not greatly enhanced if it can prosecute 

for a promise relating to a legislative act 

in return for a bribe. We therefore see no 

substantial increase in the power of the 

Executive and Judicial Branches over the 

Legislative Branch resulting from our 

holding today. If we underestimate the 

potential for harassment, the Congress, of 

course, is free to exempt its Members 

from the ambit of federal bribery laws, 

but it has deliberately allowed the instant 

statute to remain on the books for over a 

century. 

We do not discount entirely the possibility 

that an abuse might occur, but this 

possibility, which we consider remote, 

must be balanced against the potential 

danger flowing from either the absence of 

a bribery statute applicable to Members of 

Congress or a holding that the statute 

violates the Constitution.  

**** 

It is beyond doubt that the Speech or 

Debate Clause protects against inquiry 

into acts that occur in the regular course 

of the legislative process and into the 

motivation for those acts. So expressed, 

the privilege is broad enough to insure the 

historic independence of the Legislative 
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Branch, essential to our separation of 

powers, but narrow enough to guard 

against the excesses of those who would 

corrupt the process by corrupting its 

Members. 

 

 

 

FEDERALIST NO. 78 
Alexander Hamilton 

Whoever attentively considers the 

different departments of power must 

perceive, that, in a government in which 

they are separated from each other, the 

judiciary, from the nature of its functions, 

will always be the least dangerous to the 

political rights of the Constitution; 

because it will be least in a capacity to 

annoy or injure them. The Executive not 

only dispenses the honors, but holds the 

sword of the community. The legislature 

not only commands the purse, but 

prescribes the rules by which the duties 

and rights of every citizen are to be 

regulated. The judiciary, on the contrary, 

has no influence over either the sword or 

the purse; no direction either of the 

strength or of the wealth of the society; 

and can take no active resolution 

whatever. It may truly be said to have 

neither FORCE nor WILL, but merely 

judgment; and must ultimately depend 

upon the aid of the executive arm even for 

the efficacy of its judgments.  

This simple view of the matter suggests 

several important consequences. It proves 

incontestably, that the judiciary is beyond 

comparison the weakest of the three 

departments of power; that it can never 

attack with success either of the other 

two; and that all possible care is requisite 

to enable it to defend itself against their 

attacks. It equally proves, that though 

individual oppression may now and then 

proceed from the courts of justice, the 

general liberty of the people can never be 

endangered from that quarter; I mean so 

long as the judiciary remains truly 

distinct from both the legislature and the 

Executive. For I agree, that “there is no 

liberty, if the power of judging be not 

separated from the legislative and 

executive powers.” And it proves, in the 

last place, that as liberty can have 

nothing to fear from the judiciary alone, 

but would have every thing to fear from 

its union with either of the other 

departments; that as all the effects of 

such a union must ensue from a 

dependence of the former on the latter, 

notwithstanding a nominal and apparent 

separation; that as, from the natural 

feebleness of the judiciary, it is in 

continual jeopardy of being overpowered, 

awed, or influenced by its co-ordinate 

branches; and that as nothing can 

contribute so much to its firmness and 

independence as permanency in office, 

this quality may therefore be justly 

regarded as an indispensable ingredient 

in its constitution, and, in a great 

measure, as the citadel of the public 

justice and the public security.  

 

 

The Ethical Dilemmas of Public 

Defenders in Impact Litigation 

Charles J. Ogletree, & Hertz (1986) 

“Institutional lawyers,” such as legal 

services attorneys and public defenders, 

face a constant barrage of conflicting 

obligations and loyalties to different 

clients. Elsewhere in this Colloquium, 

Martin Guggenheim describes several of 

the ethical problems that emerge in the 

institutional lawyer’s daily representation 

of individual clients. This article will 

explore some of the equally perplexing 

ethical issues that arise when the 

institutional lawyer goes beyond 

individual representation and embarks on 

“impact litigation.” 
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The most familiar type of impact 

litigation is the class action, and the 

literature on ethics in impact cases has 

tended to focus exclusively on this form of 

litigation. Because class actions are 

invariably the result of meticulous 

advance planning, they are peculiarly 

susceptible to detailed rules and 

procedures for resolving ethical conflicts. 

This article will focus on a type of 

unplanned (and occasionally chaotic) 

impact litigation that is, in some respects, 

the hallmark of the institutional lawyer. 

Because legal services attorneys and 

public defenders each represent a 

clientele with certain uniform problems, 

the same issues tend to reappear in case 

after case. Occasionally, one of these 

agencies or a public interest law center 

will bring a class action to address such 

an issue. Far more frequently, however, 

the issue is raised in each of the 

individual cases until it is finally resolved 

by the highest appellate court of that 

jurisdiction. This approach creates an 

inherent potential for ethical conflicts. 

Because the clients’ interests often 

diverge, lawyers from the same office 

frequently find themselves arguing totally 

inconsistent positions. For example, one 

lawyer argues an interpretation of a 

statute that benefits her client, while her 

colleague attempts in a different case to 

convince the same judge that the statute 

should be interpreted in the opposite way. 

In analyzing the ethical dilemmas that 

pervade this mode of litigation, this 

article will focus on a series of cases 

recently handled by the District of 

Columbia Public Defender Service. Part I 

of this article will describe the evolution 

of this litigation, and the ways in which 

the ethical and tactical problems emerged. 

Part II will describe the various ethical 

and constitutional principles that form 

the backdrop for resolving these problems. 

Finally, Part III will propose some general 

guidelines for addressing ethical problems 

of this type in future cases. 

I THE CHADHA CASES: A STUDY IN 

ETHICAL CONFLICTS AND 

INSTITUTIONAL DECISION MAKING 

A. The Litigation 

The Supreme Court’s decision in 

Immigration and Naturalization Service 

v. Chadha is about as unlikely a source 

for criminal defense impact litigation as 

one could imagine. The Chadha case 

concerned the constitutionality of one-

house Congressional vetoes. The 

respondent, an alien, had been saved from 

deportation by an administrative decision 

of the Immigration and Naturalization 

Service (INS). Thereafter, the House of 

Representatives, acting pursuant to the 

legislative veto provision of the 

Immigration and Nationality Act, 

employed a one-house veto to overturn the 

INS decision. On review, the Supreme 

Court reinstated the INS decision, holding 

that the one-house veto provision of the 

Immigration and Nationality Act violated 

Article I of the Constitution. 

Because of the peculiarities of District of 

Columbia legislation, the Chadha decision 

has potentially profound implications for 

several groups of persons subject to 

prosecution under D.C. criminal statutes. 

Prior to 1973, Congress enacted all D.C. 

criminal laws. With the enactment of the 

“Home Rule Act” in 1973, Congress ceded 

to the D.C. City Council the authority to 

enact criminal laws subject to a one-house 

veto of any such legislation. Under the 

Chadha decision, this one-house veto 

provision is obviously unconstitutional. 

The ramifications of that conclusion, 

however, are far less obvious and much 

more controversial. Attorneys with the 

Public Defender Service have argued each 
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of the following diametrically opposed 

positions: 

1. Chadha invalidates the entire Home 

Rule Act, and thereby voids any laws 

passed by the D.C. City Council, including 

statutes raising the penalties for drug 

offenses, criminalizing certain theft and 

white collar offenses, and expanding the 

system of preventive detention for persons 

awaiting trials. 

2. Chadha does not invalidate the Home 

Rule Act, and therefore D.C. offenders are 

subject to all D.C. City Council legislation, 

including the substantially ameliorative 

Sexual Assault Reform Act of 1981, which 

lowered the penalties for carnal 

knowledge and decriminalized certain 

consensual sexual acts; 

3. Chadha does not invalidate the Home 

Rule Act or prior D.C. City Council 

legislation, except for the Sexual Assault 

Reform Act, the ameliorative and punitive 

provisions of which are uniformly 

invalidated by certain deficiencies in the 

statute’s enactment. 

**** 

The situation was obviously chaotic and 

conflict-ridden. Since there were only a 

handful of trial judges presiding over 

these cases, Public Defender Service 

colleagues found themselves taking 

inconsistent positions before the same 

judge.  

**** 

The situation created by Chadha 

inevitably results in numerous ethical 

dilemmas. First, a risk arises that some 

clients’ interests will be sacrificed in favor 

of others. Attorneys, cognizant that only 

one interpretation of the statute can 

prevail, could choose to devote their 

greatest efforts to the interpretation that 

will benefit one particular group of 

clients. For example, the attorneys might 

favor the interpretation that benefits the 

largest proportion of the Public Defender 

Service clientele, or that benefits the 

clients who are facing the most severe 

sentences and therefore have the greatest 

need. In addition, in a politically charged 

case such as this-where the future of 

District Home Rule is at stake-attorneys 

or the agency’s Board of Trustees could be 

motivated by an ideological goal of 

preserving Home Rule or a political desire 

to avoid antagonizing the District 

administration. Finally, even if none of 

these conflicts actually materializes, there 

may be an “appearance of impropriety” 

when a single agency takes radically 

inconsistent positions before the same 

tribunal. 

These ethical problems may suggest that 

the Public Defender Service should 

withdraw from the cases of all but one 

group of clients. There are, however, 

equally compelling considerations that 

militate against such a course of action. 

First, the task of developing criteria for 

selecting the group of clients that will 

continue receiving representation is 

problematic, because any non-random 

selection process will expose the agency to 

accusations of improper favoritism. 

Moreover, several of the clients in each 

group may have a sixth amendment right 

to continue receiving the services of their 

originally appointed attorney. Finally, for 

the Public Defender Service to withdraw 

from hundreds of cases on the verge of 

trial would have a devastating impact on 

the court system. 

**** 

To suggest that conflicts of this 

magnitude happen very often would be an 
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overstatement. Yet, they do arise with 

disturbing regularity.  

**** 

The American Bar Association ethical 

directives have always prohibited 

attorneys from representing clients with 

directly conflicting interests. 

Traditionally, the Code of Professional 

Responsibility has embraced a fairly 

narrow view of the types of conflicts that 

constitute an ethical dilemma. The 

wording of the Code suggests that the 

interests of the two clients have to be 

overtly adverse, and that only factual 

disputes-not disputes about legal issues-

implicate the ethical directives for 

conflicts. Under this interpretation, the 

only issue that has sparked significant 

controversy in criminal cases has been the 

relatively overt conflict inherent in 

representing multiple co-defendants in 

the same prosecution. 

 The situation has changed dramatically 

as a result of the ABA’s recent revision of 

the Code. In August of 1983, the ABA 

adopted the new Model Rules of 

Professional Conduct. These rules have 

been adopted in a number of states, and 

are on the verge of adoption in several 

more. 

The new Model Rules substantially 

broaden the concept of conflicts. The 

Rules expressly apply both to situations 

in which “representation of [one] client 

will be directly adverse to another client,” 

and to situations where a lawyer’s 

representation of a new client “may be 

materially limited by the lawyer’s 

responsibilities to another client.” The 

ethical directives of the Model Rules also 

apply to situations in which the 

advancement of a particular legal 

argument may injure the interests of 

another client. The Comment to the rule 

on conflicts of interest explains that: 

A lawyer may represent parties 

having antagonistic positions on a 

legal question that has arisen in 

different cases, unless 

representation of either client would 

be adversely affected. Thus, it is 

ordinarily not improper to assert 

such positions in cases pending in 

different trial courts, but it may be 

improper to do so in cases pending 

at the same time in an appellate 

court. 

The key to these principles is the concept 

of “adverse affect” on the clients’ interests. 

Where cases are pending in the exact 

same tribunal, the adoption of a 

particular legal position will affect both of 

the clients’ cases. Consistent with the 

Code’s underlying rationale of preventing 

attorneys from favoring one client over 

another (or appearing to do so), the Model 

Rules now govern situations in which an 

attorney could more forcefully advance 

the particular legal interpretation that 

benefits the client she favors. 

The Model Rules do not absolutely 

prohibit multiple representation even in 

situations of potential conflict. Rather, the 

Rules require that the attorney make an 

assessment of her ability to adequately 

represent both clients. The attorney does 

not need to withdraw if:  

(1) the lawyer reasonably believes 

the representation will not be 

adversely affected; and  

(2) the client consents after 

consultation. When representation 

of multiple clients in a single matter 

is undertaken, the consultation 

must include an explanation of the 

implications of the common 
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representation and the advantages 

and risks involved. 

Although the Model Rules are phrased in 

terms of representation by a single 

attorney, they make clear that a law firm 

functions as a single attorney for purposes 

of conflicts. Thus, the Model Rules 

mandate that a firm representing two 

different clients with irreconcilably 

opposed interests withdraw from one of 

the clients’ cases. 

Finally, the definition of “conflicts” raises 

the question of whether a public 

defender’s preference for one law reform 

position over another constitutes the type 

of dilution of loyalty that is contemplated 

by the ABA directives. Traditionally, 

ethical conflicts have been framed in 

terms of paying clients and attorneys who 

are financially motivated to favor one 

client over another. 

 

 

 

On Responsible Prosecutorial 

Discretion  

Kerala Thie Cowart (2009) 

 

Some scholars, such as Andrew Taslitz, 

argue that if Walters had properly 

considered the historical and sociological 

context surrounding the incidents at Jena 

High School, he would have prosecuted 

Bell differently or not at all. This section 

explores and evaluates the argument for 

prosecutorial attention to context, and 

concludes by critiquing promising 

proposals for community participation as 

a way to introduce context to 

prosecutorial discretion. 

Andrew Taslitz argues that prosecutors 

should consider not only how their 

decisions affect the accused and the 

accuser, but also how charging decisions 

affect third parties. He describes the 

public’s demand for the disesteem services 

that prosecutors provide through the act 

of naming. When the accused is a 

minority, disesteem is conferred upon 

both the individual and the minority 

group. Therefore, Taslitz argues that 

“prosecutors should take steps to reduce, 

with the aim of eliminating, even 

subconsciously caused racial disesteem 

from their handling of individual cases.” 

Along similar lines, Ellen Podgor 

advocates for a broader approach to 

charging decisions that takes into account 

factors such as the charging decisions in 

related cases, the general need for legal 

reform, and the broad imperative to do 

justice. She suggests that if Walters had 

used this type of a multi-dimensional 

assessment, he may have proceeded more 

fairly. Podgor faults the current ethical 

guidance prosecutors receive for focusing 

exclusively on single-case analysis, and 

she argues that when, as in Jena, the 

permissible (though reprehensible) 

conduct of one person motivated the 

prohibited conduct of the accused, the 

prosecutor should refrain from charging 

the second actor when it would be unjust 

to do so. Walters should have taken into 

account past incidents of racial tension, 

such as the hanging of nooses... 

 

 

 

Recasting Prosecutorial 

Discretion 

Robert L Misner (1996) 

 

The current flaw in the evolving power of 

the prosecutor is the failure to force her to 

face the full cost of prosecutorial 

decisions. In most jurisdictions, county 

prosecutors use local funds to operate 

their offices and therefore, prosecutors 

must be concerned about the cost of 

prosecution. But because prisons are 

operated with state funds effecting a 
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“split-funding” of the criminal justice 

system, most prosecutors need not 

directly consider the availability of prison 

space or prison resources when making 

charging, bargaining, or sentencing 

decisions. 

The result extends beyond the status quo 

of overcrowded prisons and ever-bloating 

prison budgets. The result is a system in 

which the local prosecutors effectively 

dictate the level of spending that the state 

legislature must maintain. It is the 

prosecutor who is most instrumental in 

determining the number of new prisoners 

who must be housed in state prisons. If 

the legislature refuses to write a blank 

check for the prison system, often the 

prisons must release persons who have 

not completed their sentences to make 

way for new prisoners or face the threat of 

federal court intervention. The release of 

prisoners through the backdoor has 

resulted in an increase in the number of 

persons who are returned to prison after 

release. The backdoor release policy is 

also apparently a source of great 

consternation for the public.  

As a result, the electorate does not have 

one official to whom it can look for 

leadership. Furthermore, the prosecutor 

has little incentive to create prosecutorial 

guidelines, to become an active 

participant in crime prevention programs, 

or to find less costly means of 

punishment. 

 

 

 

 

Taking Prosecutorial Ethics 

Seriously: A Consideration of the 

Prosecutor’s Ethical Obligation to 

Seek Justice in a Comparative 

Analytical Framework 

 Samuel J. Levine (2004) 

In many ways, the role of the prosecutor 

in the American justice system differs 

significantly from that of other lawyers. 

The difference may be most evident in the 

unique ethical duties of the prosecutor, 

whose professional responsibility extends 

beyond that of the advocate to include the 

obligation to “seek justice.” 

Notwithstanding the aspirational value 

and general importance of such an 

obligation, however, the articulation of 

the prosecutor’s duties in the form of a 

broad directive to seek justice has been a 

source of much criticism among legal 

scholars. Indeed, in recent years, scholars 

and courts alike have expressed growing 

dissatisfaction with the inclusion of broad 

ethics provisions in ethics codes. Not 

surprisingly, those calling for increased 

specificity view the standard governing 

prosecutors, arguably one of the broadest 

of all ethics rules, as unworkably vague 

for purposes of meaningful interpretation 

and application. 

**** 

The unique nature of the prosecutor’s 

ethical obligation to seek justice manifests 

itself in numerous examples of the 

conduct required of prosecutors in the 

course of fulfilling their role in the 

criminal justice system. Before proceeding 

to a normative analysis of the application 

of this obligation to more ethically 

complex scenarios, it may be helpful to 

look at some basic examples that 

illustrate the prosecutor’s ethical duties. 

 The unique nature of the prosecutor’s 

position is manifest when juxtaposed with 

that of the private attorney representing a 

civil client. Yet the extent to which the 

prosecutor’s conduct differs in 

conformance with the dictates of seeking 

justice is perhaps most starkly expressed 

when contrasted with the role of the 

opposing lawyer operating in the same 
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arena as the prosecutor—the criminal 

defense attorney. Although the American 

adversarial system generally adopts the 

premise that justice prevails through the 

exercise of zealous advocacy on the part of 

opposing sides to a legal dispute, in the 

context of a criminal case, the prosecutor-

and pointedly, not the defense attorney—

has the additional and unilateral 

obligation to help ensure that justice is 

done. 

A. The Decision to Prosecute 

One of the most basic and important 

decisions for a prosecutor is whether to 

file charges against a particular 

defendant. Although this decision may 

turn on a number of considerations, there 

are some circumstances in which, despite 

a strong likelihood of obtaining a 

conviction, a prosecutor remains ethically 

obligated to refrain from prosecution. 

Under the Model Rules of Professional 

Conduct, a prosecutor must not prosecute 

a charge “that the prosecutor knows is not 

supported by probable cause.’” As George 

Sharswood put it in his groundbreaking 

1854 essay on legal ethics, a lawyer 

should not prosecute a defendant whom 

the lawyer “knows or believes to be 

innocent.” Although the precise contours 

of this obligation may be open to 

interpretation, the obligation clearly sets 

forth a standard strikingly different from 

that of the criminal defense attorney. 

Like other lawyers representing private 

clients, criminal defense attorneys have 

an ethical obligation to zealously 

represent their clients’ interests.  

**** 

As a threshold matter, unlike a 

prosecutor, a criminal defense attorney 

may engage in advocacy even when the 

facts of the case are contrary to the 

client’s position, including when the 

attorney knows both that the client 

committed the crime and that the charge 

is supported by evidence sufficient for a 

conviction. Again, in the classic words of 

Judge Sharswood, when representing a 

criminal defendant, a lawyer should 

“exert all his ability, learning, and 

ingenuity, in such a defense, even if ... 

perfectly assured ... of the actual guilt of 

the prisoner.” Furthermore, alone among 

attorneys, the criminal defense attorney is 

exempt from the ethics provision that 

broadly prohibits “bring[ing] or 

defend[ing] a proceeding, or assert[ing] or 

controvert[ing] an issue therein, unless 

there is a basis in law and fact for doing 

so.” In express contrast to the general 

prohibition, the Model Rules permit the 

criminal defense attorney to “so defend 

the proceeding as to require that every 

element of the case be established.” 

B. Disclosure of Exculpatory Evidence and 

Information 

Another “special responsibilit[y] of a 

prosecutor” delineated by the Model Rules 

requires “timely disclosure to the defense 

of all evidence or information known to 

the prosecutor that tends to negate the 

guilt of the accused or mitigates the 

offense.” In sharp contrast, consistent 

with constitutional guarantees and the 

ethical duty of confidentiality, the 

criminal defense attorney may—more 

likely, must—withhold from the 

prosecution both material and 

incriminating evidence.  

**** 

C. Candor Toward the Tribunal: Cross-

Examination of Truthful Witnesses and 

Arguing False Inferences 

Finally, once a trial has commenced, 

prosecutors, like all attorneys, are bound 
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by a duty of candor toward the tribunal. 

Again, however, the prosecutor’s ethical 

obligations differ from those of most 

lawyers—in particular those of the 

criminal defense attorney—as a result of 

what one scholar has termed the 

prosecutor’s “duty to truth.” 

For example, a skilled attorney may 

attempt to discredit a truthful adversarial 

witness through effective cross-

examination. Indeed, as Justice White 

famously observed, this method of cross-

examination comprises “part of the duty 

imposed on the most honorable defense 

counsel,” despite the fact that such 

conduct “in many instances has little, if 

any, relation to the search for truth.” 

Although the propriety of civil attorneys 

using such a tactic may be open to debate, 

it is clearly unethical for a prosecutor to 

engage in a method of cross-examination 

that would impugn the credibility of a 

truthful defense witness. Similarly, a 

criminal defense attorney may rely on 

truthful evidence to persuade the jury to 

accept an inference that is favorable to 

the client but that the lawyer knows is 

false. Again, there appears to be some 

question concerning whether civil 

attorneys may engage in such conduct, 

but there is general agreement that 

prosecutors may not present false 

inferences to support a conviction. 

**** 

The alibi witness may be a close friend or 

relative of the defendant—at times, 

poignantly, the defendant’s elderly 

mother. Despite the sympathy that a 

mother’s testimony may evoke in the trier 

of fact, to the extent that her statement 

proves to be, in a particular case, flatly 

contradicted by extensive and highly 

reliable testimony or physical evidence, it 

will appear patently fabricated and will 

have minimal, if any, bearing on the 

outcome of the case. 

Under these facts, the prosecutor is faced 

with a clear case of perjury by the 

defendant’s mother, creating grounds for 

criminal charges and a strong possibility 

of conviction. Yet the prosecutor in such a 

scenario will likely choose not to 

investigate or prosecute the perjury 

charge. 

**** 

Nevertheless, on a normative level, the 

decision not to prosecute an individual 

who has perjured herself in open court 

arguably constitutes an abdication of the 

prosecutor’s duty to seek justice, which 

seemingly requires undertaking an 

attempt to convict those who have clearly 

committed crimes. 

C. Leniency for Cooperators 

As numerous scholars have observed, the 

prevalence of cooperators—criminal 

offenders who provide the prosecutor with 

either information or testimony, or both, 

in exchange for possible leniency in 

criminal charges or sentencing—presents 

prosecutors with various practical and 

ethical challenges. 

**** 

Arguably, entering into a cooperation 

agreement may represent yet another 

instance in which a widely accepted 

practice among prosecutors seems to 

contradict the normative nature of the 

prosecutor’s paramount and fundamental 

obligation to seek justice.  

 

 

 

The Prophet and the Bureaucrat: 

Positional Conflicts in Service Pro 
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Bono Publico 

Norman W. Spaulding (1997-1998) 

 

Borrowing from Max Weber, we might 

imagine the practice of law as riven by 

two competing conceptions of the lawyer. 

The first is of the lawyer seeking justice: 

an impassioned advocate who is willing to 

make great personal sacrifices and suffer 

public scorn to redeem her client’s cause; 

a concept of practice in which daily work 

vindicates transcendental values; a 

radical lawyer who, in refusing to accept 

the law as it is, transforms it and brings 

us all closer to the law as it ought to be. 

Call this the lawyer as prophet. For the 

prophet, the practice of law becomes an 

end in itself, a calling. The personal and 

political are realized in a charismatic 

professional role that is utterly divorced 

from the logic of profit. As Weber insists, 

“[C]harisma rejects all rational economic 

conduct .... In its ‘pure’ form, charisma is 

never a source of private gain for its 

holders in the sense of economic 

exploitation by the making of a deal. Nor 

is it a source of income in the form of 

pecuniary compensation.” 

The second conception, not surprisingly, is 

of the lawyer seeking to make a living: a 

disciplined technician working under the 

constraints of marketplace competition to 

generate and sustain a lively practice. 

Call this the lawyer as bureaucrat. For 

the bureaucrat, the practice of law is but 

a means to other ends, a trade. The 

professional role is just that: a role shaped 

by the demands of routinized practice, 

devoid for the most part of opportunity for 

personal or political revelation. As Weber 

argues, “[T]he psychophysical apparatus 

of man is completely adjusted to the 

demands of the outer world, the tools, the 

machines-in short, to an individual 

‘function.’” Although Weber was speaking 

of military discipline as an organizing 

principle in the modern capitalist factory, 

his terms might apply with equal force to 

law firms and the lawyers within them 

who collectively become a disciplined tool 

for the realization of a corporate client’s 

needs. 

**** 

Thus, for the prophetic lawyer, legal text 

is always an open site for subversive 

interpretation. Law itself is employed as a 

tool for destabilizing existing relations of 

power. 

For the bureaucrat, law may be viewed 

either as a formal, deductive, and 

scientific mode of inquiry or as a field 

relatively open to manipulation. In either 

case, though, law is employed to meet the 

“need of social strata... to have their 

economic and social positions 

‘legitimized.’” Through the law, the 

privileged strata “wish to see their 

positions transformed from purely factual 

power relations into a cosmos of acquired 

rights, and to know that they are thus 

sanctified.” For bureaucratic lawyers, 

legal interpretation, whether formalistic, 

progressive, or radical, is performed in the 

name of legitimation. 

Both conceptions of lawyers and the law 

are at odds with liberal democratic 

precepts. The prophetic lawyer is 

predisposed—or at least preternaturally 

tempted—to be unlawful as the case may 

require. Indeed, appeals to higher 

authority are often explicitly or otherwise 

deployed by charismatic figures as 

rationalizations for civil disobedience. The 

prophetic lawyer’s revolutionary and 

transformative instincts also flout 

traditional rule of law constraints on legal 

reasoning and their ties to gradualist 

theories of social change. Finally, the 

prophet’s marginal and subversive stance 

seems irreconcilable with lawyers’ 

(inevitably compromising) role at the 
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center of tradition and power in a liberal 

democratic regime. The bureaucratic 

lawyer, on the other hand, seems 

similarly predisposed to skirt the spirit or 

manipulate the letter of the law, as her 

client’s needs may require. Moreover, the 

bureaucratic lawyer’s purpose 

(legitimation of power hierarchies) 

contradicts liberal democratic principles 

such as the meritocratic distribution of 

wealth and equality before the law. 

**** 

I want to examine some of the 

institutional barriers to this—the reasons 

why so few lawyers fulfill the pro bono 

aspiration and why so few unpopular 

clients and causes receive representation. 

Although I will examine factors such as 

the nature of law school training, the 

bar’s failure to mandate service pro bono 

publico, and the problem of exercising 

ethical discretion in advocacy (all of which 

are substantial barriers), my primary 

focus will be on the issue of positional 

conflicts in pro bono representation, 

especially as these conflicts arise from 

paying clients’ demands for loyalty—that 

is, I will investigate the degree to which 

paying clients can or should influence 

positions their lawyers take in pro bono 

service. I have conducted twenty 

interviews with private law firm pro bono 

coordinators (“PBCs”) and five with 

directors of local and national legal 

services organizations (“LSOs”), all 

targeted at revealing the degree of 

influence that paying clients have over 

firms’ pro bono policies. These interviews 

indicate that the specter of positional 

conflicts (of lawyers working or taking 

positions on “both sides of the fence”) has 

a very real effect on lawyers’ autonomy in 

selecting pro bono work and thus a 

dramatic impact on the distribution of 

public interest legal services. 

Part I of this note introduces positional 

conflicts by examining them as they arise 

in the prototypical instance (between 

paying clients) and illustrates potential 

lines of analysis under conflict of interest 

doctrines found in the Model Rules. Part 

II examines the positional conflict as it 

arises in the pro bono context and again 

looks to doctrinal issues under the Model 

Rules. I also present anecdotal evidence 

from my interviews to highlight the 

impact of positional conflicts on certain 

forms of pro bono service. Part III 

explores what I will call the paradox of 

positional identity: the problem of 

deciding who it is that “takes a position” 

in any given client representation—the 

lawyer as an autonomous agent or the 

lawyer as a mere conduit for her client’s 

interests.  

**** 

The positional conflict of interest—taking 

a representation at odds with other 

interests/positions one represents—

derives in part, as Geoffrey Hazard 

insists, from a legal realist view of the 

law. If legal interpretation is conceived of 

as a deductive science, if “the law is a 

settled and acknowledged body of rules,” 

the lawyer’s identity as advocate should 

be irrelevant. She acts merely to express 

her client’s interests in the language of 

the law. “[T]he lawyer as advocate in 

court simply helps the judge ‘understand’ 

the rules and ‘discover’ their application 

to specific situations.” But if law is an 

artifice of human construction, argued 

from an indeterminate set of manipulable 

rules and standards rather than deduced 

from crystalline principles, then the 

identity of the lawyer is inevitably 

implicated, since she must always 

articulate a contestable position. Under 

this realist view, the idiosyncrasies of 

lawyers’ individual arguments influence 

legal outcomes, and advocates thus 
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become associated with the valence of 

their particular representations. 

“[L]awyers necessarily are to some degree 

political actors. They are the spokesmen, 

in litigation and in bargaining, for the 

various social and economic factions that 

invoke normative claims and exercise 

power to keep the boundaries of the law 

where they are, or to relocate them.” 

Because lawyers are political actors, 

because they “influence” rather then 

merely reveal the law, “[a] position 

adopted by a lawyer on behalf of one 

client is therefore significant for other 

clients. A lawyer who asserts a position 

for one client can assert an opposite 

position for another only at the cost of 

neutralizing his effectiveness for both.” 

**** 

More specifically, a substantial majority 

of firms insist that they have no informal 

policy forbidding lawyers from taking pro 

bono work in their area of expertise. 

Indeed, a few firms go further, stating 

that lawyers are encouraged to take pro 

bono work within their practice area, 

although reasons offered for this policy 

differ. Some PBCs feel that pro bono 

service in one’s area of practice ensures 

competent and efficient performance. In 

the words of a PBC for a Silicon Valley 

firm, “Most of our lawyers work within 

their area of expertise and their personal 

interest. This ensures competence. It’s the 

same reason I don’t work on my car.” As 

another PBC for a large San Francisco 

based firm put it, “I’d rather have our 

lawyers take cases they are familiar with 

than go to an area they don’t know 

anything about—it’s more efficient, but 

it’s also in the client’s best interests.” 

Others encourage the practice because it 

provides helpful training experience for 

young lawyers or because it may present 

opportunities for the development of 

paying clients. 

**** 

Finally, some firms view pro bono work in 

a lawyer’s area of expertise as an 

important opportunity to further their 

paying client’s interests by, for instance, 

participating in law reform. A firm that 

specializes in management-side labor and 

employment law reported participating in 

recent state legislative efforts to cope with 

the Family Medical Leave Act “because it 

impacts our clients’ interests in state 

employment law.” 

At least initially, then, the pro bono 

positional conflict appears to be a 

nonevent. If lawyers enjoy autonomy in 

their selection of pro bono practice areas 

and are not directly barred from pursuing 

work in their own field, the specter of 

positional conflicts seems not to constrain 

firms’ approaches toward the performance 

of pro bono work. This is confirmed by 

PBCs’ almost universal confidence that 

such conflicts “don’t often come up” in the 

pro bono context. As one PBC put it, “It 

just doesn’t happen often that someone 

wants to do a project that would be ‘bad’ 

for client relations.” 

The difficulty is that when asked whether 

lawyers in the firm do in fact take pro 

bono work in their field, the majority of 

firms answered negatively. There are a 

number of nonconflict-based reasons why 

a lawyer may refuse to take work in her 

own field, most prominently: (1) the desire 

to do other (potentially more interesting) 

work, (2) lack of a parallel pro bono client 

base, and (3) a sense that the needs of pro 

bono clients in other areas are more 

pressing than the needs of clients in one’s 

own field. Thus, although one might 

expect lawyers to do pro bono work in 

their field (especially in light of the 

efficiency, competence, training, and 

business development benefits), it is not 

obvious that the influence of positional 
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conflicts predominates over other factors 

in discouraging work within a lawyer’s 

field of expertise. 

But there is another layer. For while most 

firms lack a specific mechanism for 

identifying pro bono positional conflicts, 

all report some form of informal case by 

case review designed to identify such 

conflicts and many report that certain 

subject areas would be deemed out of 

bounds, given their paying clients’ 

interests. Types of informal review most 

frequently include examination of 

proposals by a pro bono committee and/or 

the firm’s conflicts committee, although 

some firms simply require a lawyer to run 

her proposal by the senior partner in her 

practice group. One PBC reports that all 

pro bono proposals are detailed on email 

by the sponsoring lawyer and sent to 

everyone in the firm: “Where positional 

conflicts are evident, I usually get a slew 

of emails back and we sit down to discuss 

the problem.” 

Subject areas that typically give rise to a 

prophylactic ban include environmental 

law, labor and employment law, and 

landlord/tenant law. However, in 

discussing the possibility of positional 

conflicts, many PBCs state the issue in 

broader terms of paying clients’ 

expectations. As one lawyer for a large 

national firm commented: 

The types of cases we take don’t 

tend to conflict with our paying 

clients’ interests, so the problem 

doesn’t really come up. But I 

suppose that if a pro bono client 

walked in the door and wanted to 

sue one of our clients, we’d say no. If 

he wanted us to take a position 

adverse to the interests of our 

paying clients, we would probably 

refer him someplace else.  

As another PBC for a large San Francisco 

based firm noted, “We treat our potential 

pro bono clients like all others in that we 

look for both direct conflicts and issue 

conflicts. On issue conflicts what we ask is 

whether we have a client base that would 

care if we take this particular matter on.” 

**** 

Although diminished credibility 

(“speaking out both sides of our mouth 

before the same court”) and the possibility 

of generating adverse precedent are often 

mentioned, these instrumental objections 

to positional conflicts are typically 

phrased in language and tone that 

emphasize a basic, underlying 

apprehension: “a fear that your paying 

clients won’t like you, that you will create 

animosity and lose business.” 

 

 

 

Why Should Prosecutors “Seek 

Justice”?  
Peter Joy & Kevin McMunigal 

 

The government’s overarching interest in 

justice. A primary rationale for requiring 

a prosecutor at times to act differently 

than a defense lawyer flows from the fact 

that a prosecutor represents the 

government and not an individual client. 

All lawyers must under Model Rule 1.2 

allow the client to determine the 

objectives of the representation. Usually, 

a client charged with a crime directs the 

lawyer to seek acquittal on any charges 

and to minimize punishment if convicted, 

regardless of the client’s guilt or the 

punishment the client may deserve. When 

the client is the government, determining 

the client’s interests is not so simple. In 

representing the government, a 

prosecutor represents all of the 

citizenry—including, in a sense, the 

accused. In this role of representing the 
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citizenry, a prosecutor must decide what 

is in the public’s interest and then 

advance that position. In making these 

decisions, courts and ethics rules direct a 

prosecutor to act fairly and impartially, 

and to seek procedural as well as 

substantive justice for the accused. For 

example, in Berger v. United States, the 

Supreme Court stated that the 

government’s interest “in a criminal 

prosecution is not that it shall win a case, 

but that justice shall be done.” Berger and 

other court decisions reflect the belief that 

the citizenry, therefore the government, 

has an overarching interest in justice. 

Ethics rules also assume that a 

prosecutor’s special interest in justice 

does not end with simply convicting those 

legally responsible. Comment [1] to Model 

Rule 3.8 states that the prosecutor is not 

simply “an advocate” but also a “minister 

of justice” who has “specific obligations to 

see that the defendant is accorded 

procedural justice and that guilt is 

decided upon the basis of sufficient 

evidence.” 

Another major rationale for requiring a 

prosecutor to act differently than a 

defense lawyer flows from the significant 

power a prosecutor has. A prosecutor is 

usually the most powerful player in the 

criminal justice system, deciding whom to 

prosecute, what crimes to charge, and 

greatly influencing sentencing of those 

found guilty. In using these powers, a 

prosecutor must exercise discretion. The 

obligations to seek both procedural as well 

as substantive justice for the accused 

serve as guideposts in exercising this 

power. As Comment [1] to Model Rule 3.8 

states, a prosecutor has the responsibility 

as a “minister of justice” to protect the 

rights of the accused even while seeking 

to convict the accused. One might argue 

that this instructs a prosecutor to look 

beyond merely winning or losing a case, 

something not required of a defense 

lawyer. Thus, special obligations to seek 

justice by acting evenhandedly are 

necessary to check against potential 

abuse of power. 

A third rationale for requiring a 

prosecutor to have different ethical 

obligations than a defense lawyer derives 

from the imbalance in resources between 

the government and the accused one 

typically finds in criminal cases. The 

adversary system tends to assume a 

rough symmetry in resources, so that each 

side can muster the competing evidence 

and arguments the judge and jury need to 

hear in order to do justice in the case. But 

the reality in many criminal cases is that 

criminal defendants and their lawyers 

lack the resources to investigate cases 

adequately and present relevant evidence 

and arguments. Placing special disclosure 

obligations on prosecutors and requiring 

them to step out of the adversarial role 

might be justified by a desire to help 

prevent asymmetry in resources from 

distorting the working of the adversary 

system. 

A fourth rationale that can be advanced 

for requiring a prosecutor to have 

different ethical obligations than a 

defense lawyer could be based on the need 

to reinforce public confidence in the 

justice system. Confidence in the justice 

system and public respect for the law are 

important in any justice system that 

relies in large part, as ours does, on 

voluntary compliance of the citizenry. 

Public confidence will arguably be 

increased if the justice system is seen as 

both fair and accurate. Requiring 

prosecutors to provide a sort of safety net 

against procedural unfairness and 

inaccuracy may increase public confidence 

in the criminal justice system as a whole. 

This respect could be eroded if prosecutors 

were seen as lawyers solely interested in 
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winning even at the expense of the truth. 

The public might also react quite 

negatively to prosecutors acting in a 

highly adversarial way, indifferent to the 

fairness and accuracy of criminal 

convictions and punishment, such as 

cross-examining a truthful witness or 

concealing information from the accused 

that might be exculpatory. 

A fifth rationale for requiring a prosecutor 

to have different ethical obligations than 

a defense lawyer flows from the openness 

and transparency often associated with a 

democratic government. The Freedom of 

Information Act, open meeting laws, and 

the right to public trial are examples of 

the public’s right to know information 

bearing on government decisions and 

actions of government officials. 

Prosecutors are public officials, typically 

elected officials, and it may be argued 

that the public has a right to information 

in possession of the prosecutor in order to 

evaluate fully the prosecutor’s actions. 

This right of access to information is 

particularly important when one is 

accused of a crime. This is one reason why 

Brady v. Maryland as well as ethics and 

discovery rules require the prosecution to 

disclose information to the accused. Such 

disclosure in turn increases the chance 

that the information will become publicly 

known at a trial or sentencing hearing. 

While important to the accused, Brady 

and other disclosure obligations give force 

to the public’s interest in making 

information in possession of the 

government public. In recent years, the 

revelation of erroneous convictions helps 

to illustrate the importance of the public’s 

right to information. The public, as well 

as the accused, has an interest in 

information and evidence that would 

prevent an erroneous conviction. At the 

trial level, the public is represented by the 

jury, that may only have access to 

exculpatory evidence in the hands of the 

prosecution if the prosecution has an 

obligation to disclose it to the accused. 

Thus, a prosecutor’s higher disclosure 

duty both promotes an open government 

and the public’s interests in fairness to 

the accused.  

As we have outlined, there are a number 

of rationales for treating a prosecutor 

differently than a defense lawyer for 

ethics purposes. More is at risk when a 

prosecutor refuses to step out of the 

adversarial role as opposed to a defense 

lawyer. When a defense lawyer refuses to 

step out of the adversarial role, for 

example, by cross-examining the truthful 

witness, the risk is typically that a guilty 

person will go free. When a prosecutor 

refuses to step out of the adversarial role, 

in comparison, again by cross-examining 

the truthful witness, the risk may be that 

an innocent person will be convicted. Our 

system of justice does not weigh these two 

risks equally. The justice system is more 

concerned with avoiding conviction of the 

innocent than it is with assuring 

conviction of the guilty. So our 

comparative valuation of these risks may 

drive us to require the prosecutor to act 

differently than a defense lawyer. 

Given the number of rationales for 

expecting more of a prosecutor, one may 

wonder why the ethics rules do not 

require more of prosecutors. There are 

very few additional ethical obligations for 

prosecutors, and where there are 

heightened ethical obligations they are 

rarely enforced by bar discipline 

processes. For example, studies 

demonstrate that prosecutors are rarely 

disciplined for Brady violations and 

reversal rather than discipline is the 

usual remedy for prosecutorial 

overreaching.  
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Memories and Miracles - Housing 

the Rural Poor along the United 

States-Mexico Border: A 

Comparative Discussion of 

Colonia Formation and 

Remediation in El Paso County, 

Texas, and Dona Ana County, New 

Mexico  
Nancy Simmons (1997) 

 

The word “colonia” in the Spanish of 

Mexico means neighborhood. In Texas 

and New Mexico, colonia has several 

connotations, all of them referring to the 

rural housing which dots the border 

region and is inhabited by Mexican 

immigrants and their children... Under 

federal law, a colonia is any identifiable 

community that: (1) is in the state of 

Arizona, California, New Mexico, or 

Texas; (2) is within 150 miles of the U.S.-

Mexico border, except for any 

metropolitan area exceeding one million 

people; (3) on the basis of objective 

criteria, lacks adequate sewage systems 

and lacks decent, safe, and sanitary 

housing; and (4) was in existence as a 

colonia before November 28, 1990. 

**** 

The laws and lawsuits in Texas and New 

Mexico concerning the colonias, however, 

appear to treat the issue of inadequate 

rural housing as a recent problem arising 

from inadequate government regulation 

and the violation of consumer protection 

laws by disreputable developers. At one 

level, this approach is functional, because 

legislators and lawyers address what they 

know best, while residents, activists, and 

local county agencies work on what they 

know best.  

The difficulty arises, however, when the 

lawmakers’ or litigators’ work ignores or 

is even at odds with the history of housing 

along the U.S.-Mexico border or with 

current efforts to improve conditions. This 

is not to imply that state laws and state-

level litigation are not an important 

aspect of stemming the growth of 

unplanned residential subdivisions or 

even of improving the condition of existing 

communities. Rather, I suggest only that, 

in doing their work, lawmakers and 

litigators should be cognizant that they 

are actors in a dynamic local process, with 

a history and a future that may transcend 

outside regulation. 

**** 

The 1990s reflected a failure of both 

Texas and New Mexico to regulate 

subdivision growth. As a result of demand 

and lax subdivision laws, large scale 

developers in El Paso County, Texas, 

began selling parcels of land without any, 

or with only limited, infrastructure. In 

Dofia Ana County, New Mexico, 

developers took advantage of perceived 

loopholes in the subdivision laws and 

inadequate enforcement resources. 

In both Texas and New Mexico, 

subdivision regulation laws have 

historically addressed two areas: platting 

(roads and boundaries) and infrastructure 

(water, sewer, and topography). Platting 

is important to help guarantee clear title 

for residents, to help counties monitor 

growth, to the provision of good roads, and 

to guarantee legal access to property. 

**** 

The legislature found specifically that 

colonias existed throughout the border 

counties, that the colonia population had 

increased in recent years and could be 

expected to increase further, and that 

colonias residents were unusually mobile. 

Furter, the legislature concluded, “these 

conditions allow unscrupulous 

individuals, through the use of executory 

contracts, to take advantage of the 

residents of economically distressed 

subdivisions by charing usurious rates of 



 

 

 

 

interest, as well as allowing unbridled 

discretion to evict.” 

**** 

Garcia believes that the newer colonias 

like El Milagro can follow the same 

pattern and improve their infrastructure 

primarily through self-help.  

My more limited experience confirms this 

view. The colonias residents I have met 

expect to work hard to improve their 

subdivision lots. For example, Marta 

Jimenez speaks with pride of digging a 

trench by hand with her mother to lay 

pipe for water. Residents often exhibit 

great pride of ownership to the extent 

their financial resources permit. There 

also are unexplored talents for practical 

problem solving to improve colo

conditions.  

El Milagro started as a single unfinished 

adobe home in 1990, but now is a lively 

community of over a dozen families, with 

water, some decent housing and some 

substandard housing, and specific and 

realistic plans for future improvements. 

There is a relatively strong sense of 

community because residents are 

members of the same family, or knew 

each other before moving to the colonia, or 

as a result of the confidence residents 

gained working on each self-help project. 

In less than two years, some trailers have 

become permanent homes with porches, 

landscaping, and other improvements, 

and many residents have started thriving 

vegetable gardens. There is a sense of 

building something for the future in these 

communities. 

These efforts and the sense of community 

are largely attributable to home 

ownership, in tandem with community 

organizing and self-help improvements in 

infrastructure, which cannot be 

separated. 

**** 
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[M]uch more effort has been required to 

clear titles and easements in 

and Las Palmeras than would have been 

needed if the land had been properly 

subdivided initially, before residents 

moved there and began building.

**** 

[T]he purchase of land in colonias is often 

financed entirely by real estate contracts, 

which poses a substan

forfeiture to the ultimate purchasers if 

the purchaser or middleman defaults on 

land payments to the legal title holder. 

Thus, even where a developer makes only 

a minimal investment in infrastructure, 

he may finance his own purchase through 

a real estate contract, creating the real 

possibility that a resident paying 

regularly on his individual lot may 

nonetheless lose his land and 

improvements when the seller defaults. 

Individual lots are frequently sold on 

contract as well, with the same resu

improvements to the land by the 

community or the individual owner may 

accrue to the developer after default. If a 

developer were to default after local, 

state, or federal government money 

helped to bring a colonia up to code, the 

value of these improvements could be lost 

to the residents. 

 

Handshake of Hope, Handshake of 

Despair 
William O. Beeman (1993

 

[I]n Texas, most people regard a 

handshake as manifesting intent to be 

bound. As it now stands, a handshake in 

Texas is worth 10.53 billion dollars

**** 

As it now stands in Nebraska, a 

handshake is worth only as much as the 

man who stands behind it 

[M]uch more effort has been required to 

clear titles and easements in El Milagro 

Las Palmeras than would have been 

needed if the land had been properly 

subdivided initially, before residents 

moved there and began building. 

[T]he purchase of land in colonias is often 

financed entirely by real estate contracts, 

which poses a substantial risk of 

forfeiture to the ultimate purchasers if 

the purchaser or middleman defaults on 

land payments to the legal title holder.  

Thus, even where a developer makes only 

a minimal investment in infrastructure, 

he may finance his own purchase through 

real estate contract, creating the real 

possibility that a resident paying 

regularly on his individual lot may 

nonetheless lose his land and 

improvements when the seller defaults. 

Individual lots are frequently sold on 

contract as well, with the same result that 

improvements to the land by the 

community or the individual owner may 

accrue to the developer after default. If a 

developer were to default after local, 

state, or federal government money 

helped to bring a colonia up to code, the 

rovements could be lost 
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Slum Housing: A Functional 

Analysis  
George Sternlieb (1967)

 

The very slums of the city provide a 

potential takeoff place in this regard, if 

we can move toward owner residence. 

This can provide a key elem

development of capital accumulation for 

the core dweller. If a gross 

oversimplification may be permitted, the 

problem of the slums is one both of 

plumbing and morale. It has largely been 

viewed in the past as consisting solely of 

the plumbing. This is not to denigrate the 

latter; the provision of appropriate 

housing amenities is certainly an 

essential step toward improving the 

outlook and aspiration level of slum 

dwellers. However, the morale problem 

cannot be cured merely by providing these 

physical amenities. The present market 

situation is one of virtual stagnation in 

the hard core slum areas. The 

combination of risk, decreasing 

profitability, and loss of potential for 

capital gains has substantially restricted 

the kinds of professional owners 

willing to invest in slum properties. It 

takes a pretty hard-shelled individual to 

become a professional nonresident owner 

of slum property, given present societal 

attitude. And this is not an individual 

who is easily influenced to invest his 

money unless an appropriate return can 

be secured. Given the relative weakness of 

the slum apartment market, the 

professional landlord has been faced with 

the choice of basically two alternatives: to 

stand pat and not increase his 

investment, or to attempt to i

parcel in order to secure higher rentals.

The pattern that we have seen in our 

studies indicates that the choice has 

usually been the former. The observer 

cannot fail to be struck by the 
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The very slums of the city provide a 

potential takeoff place in this regard, if 

we can move toward owner residence. 
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situation is one of virtual stagnation in 

the hard core slum areas. The 

combination of risk, decreasing 

profitability, and loss of potential for 

capital gains has substantially restricted 

the kinds of professional owners who are 

willing to invest in slum properties. It 

shelled individual to 

become a professional nonresident owner 

of slum property, given present societal 

attitude. And this is not an individual 

who is easily influenced to invest his 

unless an appropriate return can 

be secured. Given the relative weakness of 

the slum apartment market, the 

professional landlord has been faced with 

the choice of basically two alternatives: to 

stand pat and not increase his 

investment, or to attempt to improve his 

parcel in order to secure higher rentals. 

The pattern that we have seen in our 

studies indicates that the choice has 

usually been the former. The observer 

cannot fail to be struck by the “heads we 

win, tails you lose” nature of this 

phenomenon. When the apartment 

market is very strong the landlord need 

not improve; when the apartment market 

is very weak the landlord fears for his 

investment and does not improve

**** 

It is the resident landlord, and only the 

resident landlord, who is in a position

properly screen and supervise his 

tenantry. 

 

The Rich Slum-Dweller: A Problem 

of Unequal Access
Seth Opuni Asiama (1985)

 

Sociologists and town planners have 

seldom questioned - because the answer 

seems obvious - why some urban 

inhabitants in the developing countries 

live in low-density areas with such 

modern amenities as piped water, 

electricity, access roads, drainage and 

sanitation, like Roman Ridge in Accra or 

Cocody and Riviera in Abidjan or 

Muthiaga in Nairobi, while others live in 

“the bustees of Calcutta, with ten

blocks of flats squashed into gardens of 

older houses; the favelas of Rio, tumbling 

down the city’s many hills, under the 

shadow of the vast statue of Christ, yet an 

affront to the millionaires and bathing 

beauties of Copacabana and Ipanema; the 

slums of Nairobi . . . permanently under 

threat of death by bulldozer; the 

incredibly crowded back streets of Hong

Kong.” 

Relative wealth (or poverty) has usually 

been given as the explanation for the 

spatial stratification that is so apparent 

in these cities. This provides the town 

planner and policy-maker with a perfect 

excuse for doing nothing more than 

develop models and policies aimed at 

alleviating the effects of the disparity in 

the residential circumstances of the urban 

nature of this 
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population, instead of trying to change the 

situation. Schemes that have been devised 

to improve the housing conditions of the 

urban poor, such as site and service 

schemes, self-help housing schemes and 

slum upgrading schemes, have often 

failed to achieve the desired results 

because their underlying premise is a 

definition of poverty based on income 

levels. 

In this article I shall endeavour to show 

that often the urban poor are not poor 

because they earn low incomes but 

because they have been branded “poor” 

and kept in that category by the 

institutional framework established and 

perpetuated by the educated e1ite who 

run the cities, and the governments, to 

their own advantage. 

House construction requires three main 

inputs: land, labour and finance. Labour 

is hardly a problem in West Africa for 

there are plenty of small-scale skilled 

artisans on which the housing industry 

can rely. The vital issues are therefore 

land and finance. 

The slum-dweller’s bid to break away 

from the poverty culture in which he lives 

is not facilitated by the institutional 

framework of land ownership and use: 

whether the institutions that determine 

accessibility to land are private or public, 

they have consistently favoured the 

socially and economically privileged and 

influential. A man’s ability to build is 

meaningless if he has no access to land.  

The land market in Ghana is 

characterised by the dual system of 

ownership: land ownership in the 

traditional sector and land owned by the 

State. Land in the traditional sector is 

owned by tribes and families with 

authority to deal in land vested in the 

tribal heads, chiefs and family heads. The 

acquisition of land for housing (or any 

other purpose) is therefore controlled by 

these traditional authorities. They 

determine who is to receive land grants, 

how much is to be charged for the land, 

and how much land is to be offered for 

sale. The choice of the grantee depends 

not only on his ability to pay but also, at 

times, on his social and political influence. 

 

 

The Copyrightability of Jokes: 

Take My Registration 

Deposit...Please 
Gayle  Herman (1983–1984) 

 

Oddly, most comics rely on a self-imposed 

good faith practice in their industry as the 

manner of sole protection. This system of 

self-policing is possible because most 

comedians in a given area are aware of 

each other’s existence and acts. Thus, the 

nonlegal ramifications of pirating and 

performing another’s material might 

include, at least, a demand for an apology 

and, at most, a blacklisting from work in 

one’s “town”. 

 

 

 

Community and Custom in 

Property  
Henry E. Smith (2009) 

 

Community custom has played a limited 

but important role in the law of property. 

In addition to a few major historic 

examples such as mining camp rules and 

whaling, property law sometimes relies on 

community custom, for example in 

adverse possession, nuisance law, and 

beach access. This Article proposes an 

informational theory of custom in 

property law. Custom is subject to a 

communicative tradeoff in the law: all else 

being equal, informationally demanding 

customs require an audience with a high 

degree of common knowledge. General 



 

 

 —        — 

 

124

customs already known throughout 

society do not require much extra 

publicity from the law, and the law can 

easily draw on such customs. 

 By contrast, customs that vary by 

community raise the question of the need 

for processing by non-expert audiences, 

i.e., outgroup dutyholders and 

government officials. This tradeoff helps 

explain the differential receptiveness to 

various customs and the process by which 

they are formalized if they are adopted 

into the law. The information-cost theory 

suggests that enthusiasts and skeptics of 

custom have both tended to ignore this 

process. The theory is then applied to 

some suggestive evidence from grazing 

customs and the pedis possessio doctrine 

in mining law, under which miners have 

pre-discovery rights to the spot being 

worked. Finally, the information-cost 

theory of custom sheds some light on the 

history and controversies over the 

numerus clauses (standardization and 

limitation of the set of basic property 

forms) and on the question of baselines of 

property entitlements in the law of 

takings.  

 

Ghen v. Rich 
United States District Court (D. Mass. 

1881) 

This is a libel to recover the value of a fin-

back whale. The libellant lives in 

Provincetown and the respondent in 

Wellfleet. The facts, as they appeared at 

the hearing, are as follows: 

In the early spring months the easterly 

part of Massachusetts bay is frequented 

by the species of whale known as the fin-

back whale. Fishermen from 

Provincetown pursue them in open boats 

from the shore, and shoot them with 

bomb-lances fired from guns made 

expressly for the purpose. When killed 

they sink at once to the bottom, but in the 

course of from one to three days they rise 

and float on the surface. Some of them are 

picked up by vessels and towed into 

Provincetown. Some float ashore at high 

water and are left stranded on the beach 

as the tide recedes. Others float out to sea 

and are never recovered. The person who 

happens to find them on the beach usually 

sends word to Provincetown, and the 

owner comes to the spot and removes the 

blubber. The finder usually receives a 

small salvage for his services. Try-works 

are established in Provincetown for trying 

out the oil. The business is of considerable 

extent, but, since it requires skill and 

experience, as well as some outlay of 

capital, and is attended with great 

exposure and hardship, few persons 

engage in it. The average yield of oil is 

about 20 barrels to a whale. It swims with 

great swiftness, and for that reason 

cannot be taken by the harpoon and line. 

Each boat’s crew engaged in the business 

has its peculiar mark or device on its 

lances, and in this way it is known by 

whom a whale is killed. 

The usage on Cape Cod, for many years, 

has been that the person who kills a 

whale in the manner and under the 

circumstances described, owns it, and this 

right has never been disputed until this 

case. The libellant has been engaged in 

this business for ten years past. On the 

morning of April 9, 1880, in 

Massachusetts bay, near the end of Cape 

Cod, he shot and instantly killed with a 

bomb-lance the whale in question. It sunk 

immediately, and on the morning of the 

12th was found stranded on the beach in 

Brewster, within the ebb and flow of the 

tide, by one Ellis, 17 Miles from the spot 

where it was killed. Instead of sending 

word to Provincetown, as is customary, 

Ellis advertised the whale for sale at 

auction, and sold it ot the respondent, 

who shipped off the blubber and tried out 

the oil. The libellant heard of the finding 

of the whale on the morning of the 15th, 
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and immediately sent one of his boat’s 

crew to the place and claimed it. Neither 

the respondent nor Ellis knew the whale 

had been killed by the libellant, but they 

knew or might have known, if they had 

wished, that it had been shot and killed 

with a bomb-lance, by some person 

engaged in this species of business. 

The libellant claims title to the whale 

under this usage. The respondent insists 

that this usage is invalid. It was decided 

by Judge Sprague, in Taber v. Jenny, that 

when a whale has been killed, and is 

anchored and left with marks of 

appropriation, it is the property of the 

captors; and if it is afterwards found, still 

anchored, by another ship, there is no 

usage or principle of law by which the 

property of the original captors is 

diverted, even though the whale may have 

dragged from its anchorage. The learned 

judge says: 

When the whale had been killed and 

taken possession of by the boat of 

the Hillman, (the first taker,) it 

became the property of the owners 

of that ship, and all was done which 

was then practicable in order to 

secure it. They left it anchored, with 

unequivocal marks of appropriation. 

In Bartlett v. Budd, the facts were these: 

The first officer of the libellant’s ship 

killed a whale in the Okhotsk sea, 

anchored it, attached a waif to the body, 

and then left it and went ashore at some 

distance for the night. The next morning 

the boats of the respondent’s ship found 

the whale adrift, the anchor not holding, 

the cable coiled round the body, and no 

waif or irons attached to it. Judge Lowell 

held that, as the libellants had killed and 

taken actual possession of the whale, the 

ownership vested in them. In his opinion 

the learned judge says: 

A whale, being ferae naturae, does 

not become property until a firm 

possession has been established by 

the taker. But when such possession 

has become firm and complete, the 

right of property is clear, and has all 

the characteristics of property. 

He doubted whether a usage set up but 

not proved by the respondents, that a 

whale found adrift in the ocean is the 

property of the finder, unless the first 

taker should appear and claim it before it 

is cut in, would be valid, and remarked 

that “there would be great difficulty in 

upholding a custom that should take the 

property of A. and give it to B., under so 

very short and uncertain a substitute for 

the statute of limitations, and one so open 

to fraud and deceit.” Both the cases cited 

were decided without reference to usage, 

upon the ground that the property had 

been acquired by the first taker by actual 

possession and appropriation. 

In Swift v. Gifford, Judge Lowell decided 

that a custom among whalemen in the 

Arctic seas, that the iron holds the whale 

was reasonable and valid. In that case a 

boat’s crew from the resondent’s ship 

pursued and struck a whale in the Arctic 

ocean, and the harpoon and the line 

attached to it remained in the whale, but 

did not remain fast to the boat. A boat’s 

crew from the libellant’s ship continued 

the pursuit and captured the whale, and 

the master of the respondent’s ship 

claimed it on the spot. It was held by the 

learned judge that the whale belonged to 

the respondents. It was said by Judge 

Sprague, in Bourne v. Ashley, an 

unprinted case referred to by Judge 

Lowell in Swift v. Gifford, that the usage 

for the first iron, whether attached to the 

boat or not, to hold the whale was fully 

established; and he added that, although 

local usages of a particular port ought not 

to be allowed to set aside the general 

maritime law, this objection did not apply 

to a custom which embraced an entire 

business, and had been concurred in for a 
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long time by every one engaged in the 

trade. 

In Swift v. Gifford, Judge Lowell also 

said: 

The rule of law invoked in this case 

is one of very limited application. 

The whale fishery is the only branch 

of industry of any importance in 

which it is likely to be much used, 

and if a usage is found to prevail 

generally in that business, it will 

not be open to the objection that it is 

likely to disturb the general 

understanding of mankind by the 

interposition of an arbitrary 

exception. 

I see no reason why the usage proved in 

this case is not as reasonable as that 

sustained in the cases cited. Its 

application must necessarily be extremely 

limited, and can affect but a few persons. 

It has been recognized and acquiesced in 

for many years. It requires in the first 

taker the only act of appropriation that is 

possible in the nature of the case. Unless 

it is sustained, this branch of industry 

must necessarily cease, for no person 

would engage in it if the fruits of his labor 

could be appropriated by any chance 

finder. It gives reasonable salvage for 

securing or reporting the property. That 

the rule works well in practice is shown 

by the extent of the industry which has 

grown up under it, and the general 

acquiescence of a whole community 

interested to dispute it. It is by means 

clear that without regard to usage the 

common law would not reach the same 

result. That seems to be the effect of the 

decisions in Taber v. Jenny and Bartlett 

v. Budd. If the fisherman does all that is 

possible to do to make the animal his own, 

that would seem to be sufficient. Such a 

rule might well be applied in the interest 

of trade, there being no usage or custom 

to the contrary. But be that as it may, I 

hold the usage to be valid, and that the 

property in the whale was in the libelant. 

The rule of damages is the market value 

of the oil obtained from the whale, less the 

cost of trying it out and preparing it for 

the market, with interest on the amount 

so ascertained from the date of 

conversion. As the question is new and 

important, and the suit is contested on 

both sides, more for the purpose of having 

it settled than for the amount involved, I 

shall give no costs. 

Decree for libellant for $71.05, without 

costs. 

 
 

 

Restatement (Third) of Property 
Servitudes, § 6.2 

 

Most common-interest communities have 

both commonly held property and 

mandatory membership associations, but 

the existence of either is sufficient to 

constitute the property bound by the 

servitude requiring payment to a 

common-interest community. The 

distinctive feature of a common-interest 

community is the obligation that binds 

the owners of individual lots or units to 

contribute to the support of common 

property, or other facilities, or to support 

the activities of an association, whether or 

not the owner uses the common property 

or facilities, or agrees to join the 

association. Most common-interest 

communities are created by a declaration, 

which not only imposes the servitudes, 

but also provides automatic and 

mandatory membership in an association 

of property owners. Such a provision is 

not a prerequisite for application of this 

Chapter, however. If the property owners 

are obligated by virtue of a servitude to 

contribute to maintenance of common 

property or to the provision of services or 

facilities, or to pay for enforcement of 



 

 

 

 

covenants, or other activity, whether or 

not they use the common property or 

facility, or receive any benefit from the 

enforcement effort or other activity, they 

are part of a common-interest community 

subject to this Chapter. Property subject 

to such obligations is part of a common

interest community even though no 

association has been created, or 

membership in the association is 

voluntary. 

Condominium developments are common

interest communities within the meani

of this Chapter. The statutory obligation 

of unit owners to contribute to payment of 

common expenses is implemented by 

requiring that the declaration of 

condominium include appropriate 

covenants. A common-interest community 

may be comprised of lease-hold estates as 

well as fee-simple estates. Members of 

cooperatives, and other leaseholders 

whose estates are bound by obligations 

described in subsection (1), are members 

of common-interest communities within 

the meaning of this Chapter. 

When several landowners share a 

common easement, or similar easement 

rights over a servient estate, they may all 

be required to contribute to maintenance 

of the easement (see § 4.13, Duties of 

Repair and Maintenance). However, they 

are not a common-interest community 

because the extent of their duty is 

determined by the extent of their actual 

use of the easement, and they may escape 

any obligation by abandoning the 

easement. Members of common

communities do not escape their 

obligations to contribute to common 

expenses by abandoning the benefit of the 

common property. The lots benefited by 

an easement do constitute a common

interest community within the meaning of 

this section if there is a binding obligation 

to contribute to maintenance of the 

easement without regard to usage.
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interest community even though no 

association has been created, or 
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Condominium developments are common-
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of this Chapter. The statutory obligation 

of unit owners to contribute to payment of 
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requiring that the declaration of 

condominium include appropriate 

interest community 
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interest community 

the extent of their duty is 

determined by the extent of their actual 

use of the easement, and they may escape 

any obligation by abandoning the 

easement. Members of common-interest 

communities do not escape their 

obligations to contribute to common 

by abandoning the benefit of the 

common property. The lots benefited by 

an easement do constitute a common-

interest community within the meaning of 

this section if there is a binding obligation 

to contribute to maintenance of the 

o usage. 

The obligation that creates a common

interest community usually is created by 

express provision in a declaration (or 

equivalent document) or by statute. 

However, under certain circumstances, 

the obligation may be implied. There may 

be an implied obligation to contribute to 

the maintenance of commonly held 

property without regard to usage. An 

implied obligation may also be found 

where the declaration expressly creates 

an association for the purpose of 

managing common property or enforcing 

use restrictions and design controls, but 

fails to include a mechanism for providing 

the funds necessary to carry out its 

functions. When such an implied 

obligation is established, the lots are a 

common-interest community within the 

meaning of this Chapter. 

Quotation
Professor Alan Rau

 

Those are just words.   

State ex rel. Haman v. Fox
Idaho (1979)

 

Appellant claims a right on behalf of the 

general public of this state to use private 

property for recreational purposes. In 

order to establish such a right by 

prescription, a party must submit 

“reasonably clear and convincing proof of 

open, notorious, continuous, 

uninterrupted use, under a claim of right, 

with the knowledge of the owner of the 

servient tenement, for the prescriptive 

period.” The prescriptive right cannot 

arise, however, if the use of the land is 

with the permission of the owner. 

After hearing the testimony of 

seventeen witnesses on the use of 

respondents’ property, the trial court 

found “that the use herein by the public 

The obligation that creates a common-

interest community usually is created by 

express provision in a declaration (or 

equivalent document) or by statute. 

However, under certain circumstances, 

the obligation may be implied. There may 

bligation to contribute to 

the maintenance of commonly held 

property without regard to usage. An 

implied obligation may also be found 

where the declaration expressly creates 

an association for the purpose of 

managing common property or enforcing 

ctions and design controls, but 

fails to include a mechanism for providing 
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functions. When such an implied 

obligation is established, the lots are a 
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general public of this state to use private 

property for recreational purposes. In 

order to establish such a right by 

prescription, a party must submit 

reasonably clear and convincing proof of 

open, notorious, continuous, 

use, under a claim of right, 

with the knowledge of the owner of the 

servient tenement, for the prescriptive 

The prescriptive right cannot 

arise, however, if the use of the land is 

with the permission of the owner.  

After hearing the testimony of some 

seventeen witnesses on the use of 

property, the trial court 

that the use herein by the public 
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was open, notorious, continuous, and 

uninterrupted and with the knowledge of 

the defendants (respondents) for more 

than the prescriptive period.” The court 

further found, however, that the public 

use was in fact “a permissive use . . .” 

**** 

[T]his court is of the opinion that the 

“general public” or “the people of the state 

of Idaho” as distinguished from specific 

individuals cannot, absent specific 

statutory authorization, acquire 

prescriptive rights to private property. 

As a starting point, it is important that 

the underlying legal rationale of a 

prescriptive right be discussed. Many 

courts have relied upon the fiction of the 

“lost-grant,” i. e. it was presumed, from 

long possession under claim of right and 

with acquiescence of the owner, that there 

must have originally been a grant, from 

the owner to the claimant, which had 

become lost during the course of time. 

Under the lost grant rationale, courts 

have held that the general public, 

considered apart from legally organized or 

political entities, could not acquire 

prescriptive rights because they could not 

receive a grant. In Ivons-Nispel, Inc. v. 

Lowe, in a case almost identical to the 

case at bar, the Supreme Judicial Court of 

Massachusetts stated that “We are of 

opinion that ‘persons of the local 

community’ and the ‘general public’ are 

too broad a group to acquire by 

prescription an easement to use private 

beaches for bathing and for recreational 

purposes.” 

Although Idaho long ago abandoned the 

fiction of the lost grant, we reach the 

same result as the Massachusetts court in 

holding that the general public cannot 

acquire prescriptive rights in private 

property.  

We are of the opinion, however, that 

the recognized fiction of a lost grant 

should not be given such controlling 

efficacy. While it is true that the 

statute of limitations does not in 

terms apply to the acquisition of 

title to an easement by prescription, 

it is generally held that by analogy 

such statutes are applicable. The 

use of an easement constitutes a 

direct invasion of the dominion of 

the proprietor of the land, and the 

statute forbids maintenance of an 

action to prevent such use as has 

been enjoyed openly, continuously, 

adversely, and with the 

acquiescence of the owner for a 

period of five years or more. The 

statute announces the policy of the 

law. It does not appear to be 

founded upon the fiction of a lost 

grant, but upon the proposition that 

it is the policy of the state to 

discourage litigation of matters 

which, through the lapse of time, 

should be considered as settled. We 

think the acquiescence of the owner 

of land in case of continuous and 

adverse user of an easement is 

presumed, and can be disproved 

only by showing acts upon his part 

which interrupt the continuity of the 

use, or by appropriate action in 

court to prevent its continuance.  

The statute of limitations discussed in 

Last Chance Ditch Co., upon which 

prescriptive rights in Idaho are based, is 

I.C. s 5-203. This statute in effect gives an 

owner five years to take the necessary 

and appropriate legal action to have an 

unauthorized use of his property stopped. 

If the owner of the property fails to eject 

the trespasser or enjoin the unauthorized 

use, after five years his right to do so will 

be barred. But as against whom would the 

owner be barred? Only those who had 

actually made open, notorious, 

continuous, uninterrupted use, under a 



 

 

 —        — 

 

129

claim of right, with the knowledge of the 

owner, for the five year period. Those 

persons who had not made such use could 

be enjoined from further interfering with 

the owner’s superior rights. 

In West v. Smith, where an individual 

claimant asserted a prescriptive right to 

moor his houseboat in front of another 

person’s privately owned lake front lot 

and to maintain a catwalk onto the 

owner’s property, this court held that any 

prescriptive right there acquired was 

purely personal to the individual 

claimant. The prescriptive right belonged 

exclusively to the actual user, and not to 

guests or assignees. The private owner 

could therefore exclude all others from 

making any unapproved use of his 

property. 

As in West v. Smith, the rights contended 

for here are in the nature of an easement 

in gross. Being a personal right, the rule 

is that one individual’s prescriptive use 

cannot inure to the benefit of anyone else. 

Personal prescriptive rights are confined 

to the actual adverse user and are limited 

to the use exercised during the 

prescriptive period. The fact that 

hundreds of individuals have made use of 

respondents’ property for the prescriptive 

period does not bar respondents from 

enjoining all future trespass to the 

property. Nor does the use of respondents’ 

property by certain neighbors or friends 

or even total strangers accrue or inure to 

the benefit of others. We therefore hold 

that the “people of the State of Idaho” as 

distinguished from specific individuals 

cannot acquire prescriptive rights in and 

to private property absent some express 

statutory authority. The one situation 

where the legislature has allowed such 

public prescriptive rights is in public 

highways. When a right-of-way has been 

used by the general public for a period of 

five years and has been maintained at 

public expense, the right-of-way becomes 

a public highway. No similar statute 

applies to the facts of this case. The 

district court’s denial of the prescriptive 

easement is affirmed. 

**** 

Another theory advanced by appellant is 

that the public has by customary usage 

acquired recreation rights to respondents’ 

property. This theory is based upon the 

English common law of custom, defined 

as: “a usage or practice of the people, 

which, by common adoption and 

acquiescence, and by long and unvarying 

habit, has become compulsory, and has 

acquired the force of a law with respect to 

the place or subject-matter to which it 

relates.” By the law of custom, the general 

public could, after many years of 

unrestricted common usage, acquire 

rights over private property.  

The acquisition of a right through custom 

in England required that the use “must 

have continued from time immemorial, 

without interruption, and as a right; it 

must be certain as to the place, and as to 

the persons; and it must be certain and 

reasonable as to the subject matter or 

rights created.” Virtually all 

commentators are agreed that, until 

recently, the law of custom was a dead 

letter in the United States. Aside from 

two New Hampshire cases decided in the 

1850’s no state had applied the doctrine. 

As recently as 1935 New York refused to 

accept customary usage as a means of 

claiming an easement in a private beach 

for bathing and boating. The doctrine was 

exhumed, however, by the Supreme Court 

of Oregon in State ex rel. Thornton v. 

Hay, where it was held that the public 

had acquired customary rights to a 

privately owned dry sand stretch of beach 

on the Oregon sea coast. Because of the 

tract-by-tract limitations inherent in the 

prescription theory, the Oregon court 

chose to apply custom to claimed public 

use of oceanfront lands. 
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Whether the doctrine exists in this state 

is a matter of first impression. I.C. s 73-

116 provides that “(t)he common law of 

England, so far as it is not repugnant to, 

or inconsistent with, the constitution or 

laws of the United States, in all cases not 

provided for in these compiled laws, is the 

rule of decision in all courts of this state.” 

There being no statute which expressly or 

impliedly rejects the doctrine of custom, 

this court is of opinion that the doctrine 

does obtain in Idaho.  

The district court applied the law of 

custom to the facts of this case and 

concluded that the requisite elements had 

not been established. The first element, 

use from time immemorial, means that 

the use has existed for so long that “the 

memory of man runneth not to the 

contrary.” State ex rel. Thornton v. Hay. 

In the instant case, the district court 

found that usage commenced as early as 

1912. We agree with the district court 

that this does not constitute “from time 

immemorial.” The second requirement, 

that the use must be uninterrupted, is not 

met because of the fact that respondents 

had personally and with police assistance 

removed members of the public from their 

land. Without further burdening this 

opinion, suffice it to say that of the seven 

essential elements of a customary right, 

the trial court found adversely to 

appellant on six of them. We find ample 

evidence in the record to support the 

findings, and we therefore affirm the 

district court’s denial of any customary 

rights in this case. 
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 PROF. FRISCH 

 Good afternoon. I know it’s been a long 

afternoon but I believe that this last 

presentation of the day is going to be an 

interesting and challenging hour on the 

special ethical concerns in class action 

litigation. 

 We have a variety of viewpoints and 

disciplines represented here, lawyers and 

economist, plaintiff and defendant, and a 

lot of interesting and difficult issues to 

cover in a fairly short period of time. 

My name is Michael Frisch. I’m the ethics 

counsel at the Georgetown University 

Law Center. I also teach a course in 

professional responsibility at Georgetown. 

My panelists, to my immediate left, you’ve 

already been introduced to: Geoffrey 

Miller from the last panel, NYU Law 

School; to his left, Brian Wolfman, of 

Public Citizen; then farther to the left, 

Lewis Goldfarb, a partner in the New 

York office of Hogan & Hartson; to his 

left, Roberta Liebenberg of the 

Philadelphia firm, Fine, Kaplan & Black; 

and to her left, John Johnson, IV, our 

token economist. 

We’re going to start today’s discussion 

with Roberta talking about the particular 

problems of communicating with absent 

members in class action litigation. I’m 

going to turn it over to Roberta. 

 Ms. LIEBENBERG 

 Thank you. Courts have long recognized 

the potential for abuse that may occur 

when there are unsupervised 

communications with class members. 

Courts have broad authority to govern 

contacts with class members by either 

plaintiffs’ counsel or defense counsel 

under Rule 23, the Code of Professional 

Responsibility, or the court’s inherent 

authority. 



 

 

 —        — 

 

131

Some federal courts have adopted local 

rules to govern communications with class 

members. I want to focus my remarks this 

afternoon on several recurring situations 

in which ethical issues are raised by 

communications with putative class 

members before class certification. 

I’m going to focus on these 

communications because it is well settled 

that once the class is certified, and the 

time period for opt-outs has expired, class 

members are considered to be the clients 

of class counsel for purposes of the ethical 

rules. 

Model Rule 4.2 and its code equivalent 7-

104 prohibit an attorney from discussing 

the subject matter of a case with an 

adverse party that’s represented by 

counsel unless the attorney obtains the 

permission of the opposing counsel. One of 

the most common situations in which 

there are pre-certification 

communications is when a defendant 

attempts to settle a claim of an individual 

absent class member. 

The cases in the manual on complex 

litigation make it clear that the ethics 

rules do not prohibit such settlements so 

long as the defendant doesn’t utilize any 

misleading information in the settlement 

negotiation. 

 The cases diverge, however, as to 

whether or not the defendant has an 

affirmative duty to disclose the existence 

of the class action at the time the 

settlement offer is made. 

Courts have found that such disclosure 

may be warranted in situations where the 

defendant has the potential ability to 

coerce an individual settlement, such as 

in employment or franchise cases. For 

example, in the Bublitz v. DuPont case 

the court found that although there was 

no evidence that DuPont’s settlement 

offers to absent class members were 

misleading, there was an inherent risk of 

coercion because the class was combined 

of DuPont’s at-will employees. 

The court required DuPont to make its 

settlement offer in writing. The written 

settlement offer had to be disclosed not 

only to class counsel and to the court, but 

as well, the court required DuPont to 

serve class counsel with the names and 

addresses of all the employees to whom 

the settlement offer was made. Class 

counsel could then communicate with the 

class members to advise them of the case 

and to answer any inquiries. 

I also want to talk about ethical issues 

that may arise when plaintiffs’ counsel 

communicate with class members. Class 

counsel can communicate with putative 

class members before the class to talk 

about the case so long as their 

communications are not misleading. 

Courts have stepped in, however, when 

class counsel, and in many instances 

competing class counsel, have sent out 

mass advertisements or mass mailings 

which contain deceptive information. For 

example, in the McKesson securities case, 

a competing class counsel had solicited-

they had lost the bid for lead counsel and 

they sent out a mass mailing attempting 

to recruit shareholders to file individual 

claims and to retain that law firm. 

 The court found that the solicitation was 

misleading. One, the solicitation was 

labeled a notice, and it had failed to 

disclose some of the information in terms 

of the advantages of participating in a 

class action. 

The court required corrective notice and 

also required a notice that allowed class 

members to rescind any of the retention 

agreements that had been entered into as 

a result of this solicitation campaign. 

**** 
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MR. WOLFMAN 

What I’d like to do is address this globally 

because, my view as I’ll get to is that the 

rules, the ethical rules don’t work very 

well in a class action context. So that, to 

me, when I get a question that is termed 

ethical I try to think of it outside of the 

box of the ethical rules and think of it 

more in terms of what you’re trying to 

achieve in a class action. 

And so what I want to do really is to 

address specifically the questions posed 

by the FTC in organizing this panel. One, 

do the ethics rules properly apply to 

issues of class action governance? And 

two, should we attempt to construct new 

ethics rules or simply use the principles 

embodied in Rule 23 in evaluating lawyer 

conduct in class actions? 

And simply put, my answers are as I said, 

no, the ethics rules don’t generally 

sensibly apply to matters of class action 

governance because they weren’t written 

with the particular problems of class 

actions in mind. And second, generally 

speaking, we should use principles 

developed and to be developed in the 

future under Rule 23 because it’s that 

rule by which the class is protected. 

And however imperfect it’s not the Model 

Rules but Rule 23 that understand or 

attempts to understand the fundamental 

differences between representative 

litigation and individual litigation. 

I think others here are going to get into 

conflicts issues, but I want to look at some 

of the other rules and just explain why 

they don’t really fit the class action 

context and why I think when you come 

on one of these problems you ought to 

think in terms of class actions. 

You know, the fee rule, for instance, the 

rule on fees is a very basic rule and it says 

a lawyer’s fee shall be reasonable, but if 

you look at the cases under that rule, fees 

are almost never found unreasonable 

under Rule 1.5 in bipolar individual 

situations. And the reason is that it’s 

assumed that contract between a lawyer 

and a client generally takes care of the 

problem. 

But, of course, in a class action there’s no 

meaningful contract at all. The contract 

with the named plaintiff ought to be 

ignored. For instance in the typical 

consumer class, courts sensibly generally 

ignore it. 

Fee setting needs to take into account 

economies of scale, which of course an 

ordinary one-to-one contract doesn’t do. 

So generally you wouldn’t say, for 

instance, because an individual 

contingency fee lawyer’s fee of one-third is 

reasonable, you wouldn’t say that that is 

reasonable in a class action automatically 

because that would, in essence, say that 

the lawyer doesn’t have to share the 

economies of scale with his clients in the 

class action.  

**** 

MR. GOLDFARB 

But the disclaimer that I want to make is 

that I think class actions are a good thing 

and that the public benefits from class 

actions and they do deter bad behavior. 

And so I don’t want anyone to construe 

from my comments that I believe 

otherwise. 

However, a lot of our points of view 

depend on the area of class action 

litigation that we’re involved in. And my 

area of litigation has been products 

liability, consumer financial services, 

pharmaceuticals. And I’m a little jaded 

from that experience because I will say to 

you that one of the first questions that 

comes to mind in handling over 200 class 

actions over the past fifteen years is the 

fundamental question, when is it truly in 

a consumer’s interest to serve as named 



 

 

 

 

plaintiff in a class action? 

I mean, if someone has been injured, if 

someone has a product that hasn

worked, isn’t it more in their interest to 

try to get it resolved through the seller or 

the manufacturer rather than wait three 

to five years as a named plaintiff?

And so it leads me to really focus on one of 

the ethical provisions that I think hasn

been discussed very often but I think it 

goes to the core of what class action 

litigation, or at least the areas that I

been involved in, focus on, and that is 

Rule 1.8(g) of the conflict of interest rules 

which state as follows: a lawyer shall not 

acquire a proprietary interest in the cause 

of action or subject matter of the litigation 

the lawyer is conducting for the client.

And I would suggest for consideratio

that in an enormous number of class 

actions-I won’t say the majority but a 

significant number of class actions it

lawyer who has the only interest in the 

class action. In fact, it’s the lawyer who 

has really created the class action and has 

gone out and pulled in or found clients to 

assist in this so-called business venture.

**** 

What was discovered, and this is all 

public information, was that a number of 

lawyers in a few different law firms got 

together and signed a joint venture 

agreement. And we got a copy of that 

document. That document assigns various 

roles to the various lawyers and some of 

them were to go out and hire an expert.

One of the lawyers was to go out and hire 

a plaintiff. That’s the term that was used, 

hire a plaintiff, which was d

unfortunately for some of the plaintiffs, 

these are people that had actually, one of 

them had actually gone to the law firm 

with a problem with his seat, thought he 

was getting representation and found out 

later on in deposition that he was a 
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the ethical provisions that I think hasn’t 

been discussed very often but I think it 

goes to the core of what class action 

litigation, or at least the areas that I’ve 

been involved in, focus on, and that is 

Rule 1.8(g) of the conflict of interest rules 

which state as follows: a lawyer shall not 

acquire a proprietary interest in the cause 

of action or subject matter of the litigation 

the lawyer is conducting for the client. 

And I would suggest for consideration 

that in an enormous number of class 
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lawyer who has the only interest in the 

s the lawyer who 

has really created the class action and has 

t and pulled in or found clients to 

called business venture. 

What was discovered, and this is all 

public information, was that a number of 

lawyers in a few different law firms got 

together and signed a joint venture 

got a copy of that 

document. That document assigns various 

roles to the various lawyers and some of 

them were to go out and hire an expert. 

One of the lawyers was to go out and hire 

s the term that was used, 

hire a plaintiff, which was done. And 

unfortunately for some of the plaintiffs, 

these are people that had actually, one of 

them had actually gone to the law firm 

with a problem with his seat, thought he 

was getting representation and found out 

later on in deposition that he was a 

member, that he was the named plaintiff 

in a class action. 

There were also documents which showed 

the strategy of holding a press conference, 

holding out some of the documents in the 

Federal Register where a government 

agency had made certain findings about 

seat backs and essentially trying to coerce 

a settlement as early as possible.

That was the experience of this group of 

defendants. It does demonstrate that 

there is a segment of the class action 

activity which is not in the interests of 

consumers, which is really designed to 

basically constitute business ventures on 

the part of the plaintiffs’ 

think it’s a pretty clear vi

section of the code. 

 

The Restaurant at the End of the 

Universe

Douglas Adams (1980)

 
In the beginning the Universe was 

created. This has made a lot of people 

very angry and has been widely regarded 

as a bad move. 

 

The Wasteland

T.S. Eliot 

We shall never cease from exploration 

And the end of all of our exploring

Will be to arrive where we started

And know the place for the first time.

 

Spaceballs

Lord Dark Helmet

 

There is only one man who would dare 

give me the raspberry: Lone Star!

[Here ends the source packet.]
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