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Submission Checklist  

REMEMBER THAT FAILURE TO FOLLOW ALL 
INSTRUCTIONS AND INCLUDE ALL NECESSARY 

COMPONENTS WILL LEAD TO YOUR SUBMISSION 
BEING THROWN AWAY. 

 

�   Read all the instructions in the packet   

�   Step 1: Complete Contact Information Sheet  

�   Step 2: Complete Journal Preference Sheet  

�   Step 3: Complete Essay  

�   Step 4: Complete all required or optional Statements of  
     Interest  

□   Email all materials to bookreviews@texaslrev.com by 11:59 
p.m. CST on Saturday, August 6, 2016  
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READ ALL INSTRUCTIONS. 
FAILURE TO FOLLOW ALL DIRECTIONS WILL LEAD 

TO YOUR SUBMISSION BEING THROWN AWAY. 
 

A. SUBMITTING THE ESSAY 
 

• DEADLINE: Your essay, Contact Information Sheet (CIS), Journal Preference 
Sheet (JPS), and any other documents required or requested by individual journals 
must be emailed (all in one email) to bookreviews@texaslrev.com by 11:59 p.m. CST 
on Saturday, August 6, 2016. Please put the following in the subject line of the 
email: RE: Transfer Student Submission.  

 

• IDENTIFICATION: You must not put your name in the text your essay. The 
Contact Information Sheet (CIS) is the only link between you and your essay, so you 
must fill out that information accurately. All filenames will be changed, and all 
metadata will be scrubbed to ensure anonymity during the grading process. 

 

• STEP ONE: DOWNLOAD YOUR CONTACT INFORMATION SHEET (CIS): 
Download the Contact Information Sheet (CIS) from the same web page where you 
downloaded this packet and save it to your desktop. (If you try to fill out the CIS 
in your web browser instead of downloading the file to your desktop, it will not save 
correctly.) Next, fill out and save your CIS to your desktop. Email your CIS with the 
following filename: ####_CIS.pdf, where the #### is your last name.  

 

• STEP TWO: DOWNLOAD YOUR JOURNAL PREFERENCE SHEET (JPS): 
Download the Journal Preference Sheet (JPS) from the same web page where you 
downloaded this packet and save a copy to your desktop. (If you try to fill out the 
JPS in your web browser instead of downloading the file to your desktop, it will not 
save correctly.) Next, fill out the JPS, choosing only four journals, and save it to your 
desktop. Follow the instructions in the JPS to fill out the sheet properly. Email your 
JPS with the following filename: ####_JPS.pdf, where the #### is your last name. 
Do not include the TEXAS LAW REVIEW on your preference sheet. The TEXAS LAW 

REVIEW will consider all essays that are timely submitted.  
 

• STEP THREE: EMAIL YOUR ESSAY, CIS, JPS & OTHER DOCUMENTS: 
Make sure that you have followed the formatting instructions for the Essay located 
in Part D of these instructions. The following types of files are acceptable: Microsoft 
Word (.doc, .docx) or Adobe PDF (.pdf). Email your Essay with the following 
filename: ####_E, where the #### is your last name. Do not include your name or 
UTEID anywhere in the text of the document.  

 

• STEP FOUR: DO NOT FORGET TO EMAIL YOUR “OTHER DOCUMENTS”: 
The instructions for each journal’s statement of interest are located in this packet. 
The following types of files are acceptable: Microsoft Word (.doc, .docx) and Adobe 
PDF (.pdf). See the specific instructions for each journal for the filename convention. 

 

• EMERGENCIES: In the event of truly extraordinary circumstances, write-on 
candidates may email bookreviews@texaslrev.com to negotiate possible extensions. 
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B. HONOR CODE 
 

• The Write-On Competition is conducted pursuant to the Honor Code.  A student may 
be disqualified by a journal or expelled from the Law School (yes, it has happened 
before) for violating a rule of the Write-On Competition.  Each journal may 
determine independently whether a candidate has violated a rule of the Write-On 
Competition. 

 

• THE ESSAY THAT YOU SUBMIT MUST BE THE PRODUCT OF YOUR 
EFFORTS ALONE.  It is a violation of the Honor Code to solicit or use advice on 
how to write your essay.  This includes help with structure, style, argument, or 
proofreading.  It also includes reading essays from previous years, except for the 
sample answers provided on the TEXAS LAW REVIEW write-on web page.  Under no 
circumstances may you discuss the contents of this packet with other students 
participating in the Write-On Competition.  

 

• EXCEPT FOR CONSULTING THE CONSTITUTION OF THE UNITED 
STATES OF AMERICA, NO ONE MAY CONDUCT ANY OUTSIDE 
RESEARCH.  Your essay should be based on the packet materials. You may 
make passing reference to history, current events, or other information not included 
in the packet.  You may rely on basic legal knowledge acquired during the first year 
of law school to support your argument.  However, your essay should focus on the 
packet sources.  Treat the packet as a self-contained “universe of discourse.” 

 

• You may consult dictionaries (including legal dictionaries), thesauri, and style 
manuals, as well as their electronic equivalents, such as a word processor’s spell-
checker.  You may also consult, and cite, THE U.S. CONSTITUTION. 

 

• If the packet mentions a case or source that is not included as a primary source 
within the packet, you may discuss it in your essay, but you may not investigate the 
actual source unless that actual source is THE U.S. CONSTITUTION.  If you cite a 
source that appears within another source, make clear in which packet source it 
appears. 

 

C. CITATION 
 

• REQUIRED FORM: When citing an authority, refer to the author’s full name as 
given, title, packet page number, and column in which the material you are citing 
appears.  These citation forms are simple, and are intended to be so. Attempts at a 
more complicated or “correct” citation form will not be rewarded. Your ability to 
follow these citation instructions will be one basis for evaluating your essay. Use of 
the following citation forms is mandatory. 
 

• PLACEMENT: You must cite authorities with footnotes. Do not place citations 
within the body of your essay. Footnotes should be formatted in 12 point font. 

 
• Id.: You may—but are not expected or required to—use “id.” if you repeat the same 

citation. Be careful in your use of id., as incorrect usage will hurt your essay score. 
 

• SAMPLE CITATION FORMATS: 
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o Cases: Bush v. Gore, at 2, col. 1. 

§ Note: If, and only if, the case being cited appears in two different 

courts, provide the court name unabbreviated following the case name.  

For example:  Bush v. Gore, Supreme Court of the United States, at 2, 

col. 1. 

o Concurring/Dissenting Opinions: Johnson v. Myers (Scalia, dissenting), 

at 2, col. 2. 

o Statutes and Rules: 17 U.S.C. § 1221, at 7, col. 1–2.   

§ Note: For statutes or rules not in the United States Code, do not 

abbreviate the name of the code, and provide all given subdivisions.  

For example: Tamil Nadu Civil Code, Part X, art. 17, § 51, at 62, col. 1. 

o Constitution: U.S. Const. art. I, § 8.  or  U.S. Const. amend. XIV § 1. 

o Periodicals: Alex Kozinski, In Praise of Moot Court—Not!, at 23, col. 1. 

§ Note: Do not provide titles for authors, like judge, justice, or doctor. 

o Dictionary: Black’s Law Dictionary, legal formalism, at 69, col. 1. 

o Restatements: Restatement (Second) of Property § 39, at 75, col. 1–2. 

§ Note: This sample shows how to cite a span of two columns on the 

same page. 

o Federalist Papers: Federalist No. 38, at 83, col. 1. 

o Book: Richard A. Posner, How Judges Think, at 56, col. 2–57, col. 1. 

§ Note: This sample shows how to cite a span of two pages. 

o Television Shows and Movies: Animaniacs, at 56, col. 1. 

o Song: Cyndi Lauper, Girls Just Wanna Have Fun, at 73, col. 2. 

o Quotation: Richard A. Posner, at 95, col. 1. 

o Other: [Author’s Name], [Title], at 101, col. 2.  
 

• AUTHORS: If an article has more than one author, cite them all: Carl Bernstein & 
Robert U. Woodward, FBI Finds Nixon Aides Sabotaged Democrats, at 14, col. 2.  
Hubert Huey Duck, Deuteronomy Dewey Duck & Louis Louie Duck, Do Not Try 
Swimming in Pennies: Copper and Zinc Are Not Liquid at Room Temperature and 
Coinage Is Quite Filthy, at 25 col. 1.  Provide authors in the order presented in the 
title, not alphabetically. 

 

• TITLES: If a title of an article is long and you wish to shorten it, feel free to do so. 
Do not cite the full title and use “[hereinafter]”—simply shorten the title as you wish 
in your first citation of the source and in all subsequent citations. You must remain 
consistent in your use of the shortened title. Likewise, reasonable abbreviations of 
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individual words in titles and case names are perfectly fine—but, again, be 
consistent. 

 

 

D. ESSAY AESTHETICS 
 

• LENGTH: Your essay must not exceed eight (8) double-spaced pages.  Shorter 
essays are perfectly acceptable. 

 

• FONT: 12-point, Times New Roman font is required.  
 

• MARGINS: Use one-inch margins on all sides.   
 

• PAGE NUMBERS: Page numbers should be centered at the bottom of each page 
and can fall below the bottom one-inch margin. 
 

• IDENTIFICATION: Do not include your name anywhere in your essay. 
 
 

E. APPROACHING THE ESSAY  
 

• THERE IS NO “QUESTION PRESENTED.”  THERE ARE NO “RIGHT” 
ANSWERS.    

 

• The packet consists of a diverse collection of materials.  We do not expect or 
encourage you to use all, or even most, of the materials in the packet.  Attempts by 
previous candidates to incorporate the entire packet into the essay have been, on the 
whole, unsuccessful. Many of the best essays in previous write-ons have been 
narrowly focused, concentrating on only a few sources.  If you have a strong 
argument about a single source, feel free to use only that source. 

 

• These materials are intended to provoke critical thought; therefore, you should not 
simply summarize the cases.  Your essay should reflect command of the materials 
you use, as well as very careful reasoning in the development of a thesis and 
supporting arguments.  To repeat, there are no “right” answers!  The packet is 
designed to encourage candidates to shape creative legal arguments. 

 

• There is no significance to the order of the materials in the packet.  
 

• Edit your essay.  Organization and clarity of thought are crucial to a successful 
essay, as are good grammar and style. 

 

• Do not feel hesitant about criticizing court decisions or other materials if you believe 
the analysis is flawed.  Remember that some of the court decisions and statutes in 
the packet may no longer be good law, and some of the other materials may not have 
many adherents today. 

 

• The materials in the packet have been heavily edited.  Most footnotes and case 
citations have been omitted without indication. Dissenting and concurring opinions 
have often been omitted without indication, as have portions of some opinions.  You 
may not investigate or refer to omitted portions of these sources.  We realize that the 
universe of materials that may be accessed is closed, so do not worry that there may 
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be other materials that inform your argument.  Make sound, creative, interesting 
legal arguments using the sources, and you will be fine. 

 

• Do not be intimidated by the length of the packet (or these instructions)!  
We include a variety of materials in the packet so that you can write on a wide 
variety of issues.  Do not feel compelled to read everything in the packet.    

 

F. NOTES ON THE TEXAS LAW REVIEW 
 

• The Write-On Competition is a mandatory part of the membership selection process 
for the Texas Law Review.  

 
• Grading of the essays is completely anonymous; no grader will know your name or 

your grades.  Further, all essays are graded by three independent graders, with the 
aim of reducing grading disparities.  Essay scores and grades are tracked using an 
anonymous identification system until membership offerees are selected.   

 

• Those candidates who accept an offer of membership to the TEXAS LAW REVIEW will 
be required to attend an orientation/training session on Saturday, August 20 or 
Sunday, August 21, to attend a cite-checking session the following weekend, and to 
fulfill all other obligations of membership. 

 
 

Good luck and  
have a wonderful summer! 
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AMERICAN JOURNAL OF CRIMINAL LAW 

Optional Statement of Interest 

If you are applying to the AMERICAN JOURNAL OF CRIMINAL LAW, please consider 
writing a statement of interest. In no more than one page, please state: 
 

1. Your experience or interest in the area of criminal law, including activities 
inside and outside of law school. 
2. Any relevant experience or special skills that would be of particular interest 
to AJCL (i.e. event planning, fund raising, publishing, editing, writing, 
computers, etc.). In particular, we are looking for members interested in 
developing the Journal’s connections with practitioners and alumni. 
 

The statement of interest must be anonymous—do not include personal details in 
the text. Save your statement with the following filename: ####_AJCL, where the 
#### is your last name. 
 
Should you choose not to submit a statement of interest, it will not have any 
negative consequences. 
 
The statement of interest should be titled “AMERICAN JOURNAL OF CRIMINAL LAW.” 
 

Rising 3L Resume Call 
 

AJCL is offering rising 3L students (current 2Ls who will be 3Ls during the 2015– 
2016 academic year) a chance to apply to the Journal without submitting a write-on 
entry. Interested applicants may apply by submitting a resume (GPA optional) and 
a writing sample to managing.ajcl@gmail.com. We are seeking applications from 
rising 3Ls who aim to practice criminal law after graduation and are committed to 
strengthening the Journal’s ties to the criminal law community in Texas. 
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TEXAS HISPANIC JOURNAL OF LAW & POLICY 
 

Optional Statement of Interest 
 

If you are applying to the TEXAS HISPANIC JOURNAL OF LAW & POLICY, please 
consider writing a statement of interest. In no more than one page, please state:  
 
Your experience or interest in policy and legal issues affecting the Hispanic 
community, including activities inside and outside of law school.   
 
The statement of interest must be anonymous—do not include personal details in 
the text. Save your essay with the following filename: ####_THJ, where the #### is 
your last name. 
 
Should you choose not to submit a statement of interest, it will not have any 
negative consequences.   
 
The statement of interest should be titled “TEXAS HISPANIC JOURNAL OF LAW & 

POLICY.” 
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TEXAS INTELLECTUAL PROPERTY LAW JOURNAL 
 

Optional Statement of Interest 
 

If you are applying to the TEXAS INTELLECTUAL PROPERTY LAW JOURNAL, you may 
write a statement of interest, but note it is entirely optional. 
 
If you choose to write a statement of interest, in no more than one page, please 
state: 
 

(1) your experience or interest in the area of intellectual property, including 
activities in and outside of law school, and  
(2) your relevant experience or special skills that would be of particular interest 
to TIPLJ (i.e. with event planning, fund raising, publishing, editing, writing, 
computers, etc.).  

 
If you decide to submit a statement of interest, it must be anonymous—do not 
include personal details in the text. Save your essay with the following filename: 
####_TIPLJ, where the #### is your last name. 
 
The statement of interest should be titled: “TEXAS INTELLECTUAL PROPERTY LAW 

JOURNAL Statement of Interest.” 
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TEXAS JOURNAL ON CIVIL LIBERTIES & CIVIL RIGHTS 
 

Required Statement of Interest 
 
If you are applying to the TEXAS JOURNAL ON CIVIL LIBERTIES & CIVIL RIGHTS, please 
write a statement of interest. In two to three paragraphs, please state: 
 
Your experience or interest in an area of civil liberties or civil rights, including 
activities inside or outside of law school. Keep in mind that you do not have to be 
interested in (or working in) the public interest sector; many of our members intend 
to or do work for private firms (both large and small). Your interest or experience 
may include pro bono activities, a research paper you wrote, participation in a club 
or group, or perhaps simply an interest you have had since you were young.  
 
The statement of interest must be anonymous—do not include personal details in 
the text. Save your essay with the following filename: ####_TJCLCR, where the 
#### is your last name. 
 
The statement of interest should be titled “TEXAS JOURNAL ON CIVIL LIBERTIES & 

CIVIL RIGHTS Letter of Interest.” 
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THE TEXAS JOURNAL OF OIL, GAS, AND ENERGY LAW  
 

Required Statement of Interest 
 

If you are applying to the TEXAS JOURNAL OF OIL, GAS, AND ENERGY LAW, please 
attach a brief statement of interest. In no more than one page, please state:  
 

(1) your experience or interest in the energy industry, including activities 
inside and outside of law school, and  
(2) any relevant experience or special skills that would be of particular 
interest to TJOGEL (i.e. event planning, fund raising, publishing, editing, 
writing, computers, etc.). 

 
The statement of interest must be anonymous—do not include personal details in 
the text. Save your essay with the following filename: ####_TJOGEL.doc, where the 
#### is your last name. 
 
The statement of interest should be titled: “TEXAS JOURNAL OF OIL, GAS, AND 

ENERGY LAW Statement of Interest.” 
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TEXAS REVIEW OF ENTERTAINMENT & SPORTS LAW 
 

Required Statement of Interest 
 
If you are applying to the TEXAS REVIEW OF ENTERTAINMENT & SPORTS LAW, please 
write a brief statement of interest explaining your interest in the journal. 
 
The statement of interest must be anonymous—do not include personal details in 
the text. Save your essay with the following filename: ####_TRESL.doc, where the 
#### is your last name. 
 
The statement of interest should be titled: “TEXAS REVIEW OF ENTERTAINMENT & 

SPORTS LAW Statement of Interest.” 
 
The statement need not be long; rather, the statement merely needs to explain why 
you are interested. 
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TEXAS REVIEW OF LAW & POLITICS 
 
The TEXAS REVIEW OF LAW & POLITICS (TROLP) has a two-pronged mission: First, to 
publish thoughtful and intellectually rigorous conservative and libertarian 
scholarship that can serve as a blueprint for constructive legal reform. Second, to 
connect right-leaning law students with the broader legal community that shares 
our core values, including lawyers, government officials, and (especially) judges. 
 
 

Required Statement of Interest 
 
If you are applying for membership in TROLP, you must include a very brief 
statement of interest with your write-on package. Your statement of interest will 
not count against your write-on essay page limit. 
 
Guidance: 

- In no more than 150 words, please tell our Editorial Board why you are 
seeking membership to TROLP. 

- Use whatever font and format you like. 
- Keep your statement of interest anonymous. 
- Save your statement of interest with the following filename: 

####_TROLP. The “####” is your last name.  
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A DICTIONARY OF MODERN USAGE  
(2d ed. 1995) 

 
Unintentional; involuntary.  There is an 
important distinction between these two 
words, for one may commit a voluntary 
act that has unintentional consequences.  
An involuntary act is one outside the 
control of the will, such as a sneeze . . . . 
Voluntariness therefore generally refers 
to the cause, and intentionality to the 
effect. 
 

 
 

Myth of the Twinkie Defense 
Carol Pogash (2003) 

 
Ask anyone who’s heard of Dan White—
and there are fewer and fewer people who 
have—how it was that the clean-cut, 
conservative San Francisco supervisor 
received such a light sentence in the 
shooting deaths of progressive San 
Francisco Mayor George Moscone and gay 
Supervisor Harvey Milk twenty-five years 
ago, and it brings an automatic response: 
the “Twinkie Defense.” The 
impressionable jury, they’ll say, 
swallowed the defense contention that 
Dan White gobbled Twinkies, which 
blasted sugar through his arteries and 
drove him into a murderous frenzy. About 
as simple as: “Eat a Twinkie, commit a 
murder.” 
 
As Thursday’s 25th anniversary of the 
killings approaches, what survives is a 
shared understanding of the gross 
miscarriage of justice: that an angry 
young man many thought should have 
received the death penalty instead was 
convicted of voluntary manslaughter and 
got a meager sentence of less than eight 
years (with time off for good behavior, he 

would end up serving only five years, one 
month and nine days). 
 
The “Twinkie Defense” is so ingrained in 
our culture that it appears in law 
dictionaries, in sociology textbooks, in 
college exams and in more than 2,800 
references on Google. Only a few of them 
call it what it is: a myth. 
 
**** 
 
The main focus of the defense’s case in 
May 1979 was diminished capacity—that 
White had suffered from periodic bouts of 
depression, amounting to “a major mental 
illness.” That, along with “the 
machinations of dirty politics at City 
Hall,” White’s co-counsel Stephen Scherr 
said in a recent interview, “drove him 
round the bend.” 
 
During his day on the stand, [expert 
witness] Blinder, a former mayor of San 
Anselmo and a onetime teacher at UCSF’s 
medical school and at Hastings College of 
the Law, characterized White as his 
family’s black sheep, a man with rigid 
values and locked-up emotions. In a 
recent interview, Blinder said his intent 
was to explore, “What is it that makes a 
good man kill?” 
 
In his daylong accounting of how White’s 
life “unraveled,” one small aspect of 
something Blinder said—“two minutes of 
a greater part of the day on the stand”—
was later turned into the irrational 
explanation for everything that came 
after. “Studies show,” he said recently, 
“that if you have a general predisposition 
to bipolar mood swings, things you ingest 
can play a part.” In the days leading up to 
the killings, the psychiatrist told the jury, 
White cast aside his normal habits and 
grew slovenly, quit working, shunned his 
wife, grew a stubble beard and rather 
than eat his healthful diet, indulged in 
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Twinkies and Coke—all symptoms, 
Blinder testified, of depression. The junk 
food, he said, only made White more 
depressed, which caused him to binge 
even more. 
 
Today, a still-angry Blinder says, “It’s 
preposterous to think that twelve middle 
class homeowner jurors would give a 
killer even a partial pass on the basis of 
what he ate the night before.” He blames 
the press for perpetuating the myth. “If I 
found a cure for cancer,” he said, “they’d 
still say I was the guy who invented the 
‘Twinkie Defense.’” 
 
“It drives me crazy,” said co-counsel 
Scherr, who suspects the simplistic 
explanation provides cover for those who 
want to minimize and trivialize what 
happened. If he ever strangles one of the 
people who says “Twinkie Defense” to 
him, Scherr said, it won’t be because he’s 
just eaten a Twinkie. 
 
**** 
 
In his 24-page closing argument, defense 
attorney Schmidt acknowledged that 
White was “guilty.” 
 
“The only issue,” he told jurors “is the 
degree of responsibility.” His client “was a 
good man, a man with a fine background,” 
Schmidt declared, but “there was 
something wrong with that man.” 
Schmidt said psychiatrists had found that 
White was incapable of “deliberation”—
one of the requirements for a first degree 
murder conviction. He claimed that White 
had suffered from “diminished capacity” 
and in that state had acted in “the heat of 
passion . . . which fogs judgment.” 
 
In two lukewarm paragraphs, Schmidt let 
the jury nibble on the snack food 
explanation: “Whether or not ingestion of 
food stuffs with preservatives and sugar 

in high content causes you to alter your 
personality somehow, or causes you to act 
in an aggressive manner, I don’t know. 
I’m not going to suggest to you for a 
minute that that occurs. But there is a 
minority opinion in psychiatric fields that 
there is some connection . . . .” 
 
“It wasn’t a big deal, not in the overall 
context of depression,” recalled former 
Chronicle reporter Duffy Jennings, who 
covered the trial for this newspaper. 
 
But over time, the media found it 
convenient to adopt a snappy nickname. 
“It’s not as sexy to call it a depression 
case,” Jennings said. 
 
During the trial, no one but well-known 
satirist Paul Krassner—who may have 
coined the phrase “Twinkie Defense”—
played up that angle.  
 
Several weeks later, Newsweek spread the 
term. And by September, barely four 
months later, outrage had spilled over 
into the Legislature. There, politicians 
debated the diminished-capacity defense, 
eventually abolishing it, in large part 
because of the White trial. In the course of 
the debate, conservative Democrat Alister 
McAlister, anxious to make his point, 
waved a Twinkie in the air. Within two 
years, the phrase had slipped into popular 
lingo. Newspapers across the country, 
including The Chronicle, were tossing 
around the “Twinkie Defense” as if it were 
synonymous with diminished capacity. 
 
**** 
 
The debate still rages over how White 
could have been found guilty of only two 
counts of voluntary manslaughter when it 
seemed clear he had committed 
premeditated murder. He’d shown up at 
City Hall with a loaded revolver 
determined to meet with the mayor and, 
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after killing him, reloaded before going to 
kill Milk. As former newspaperman 
Jennings said, “It seemed like a slam 
dunk.” 
 
But faced with a death penalty case, 
prospective jurors were asked if they 
supported capital punishment, a 
requirement that former DA Joseph 
Freitas, Jr., says made them more 
conservative than the natural pool of San 
Francisco jurors. That, he said, was the 
first step toward a “miscarriage of justice” 
in the case. 
 
These “everyday working people,” 
Jennings said, “didn’t care much for 
liberal politicians.” When the jury listened 
to Dan White’s confession, some of them 
wept. 
 
“A lot of people share this view that the 
trial was lost in the jury selection,” said 
Moscone’s former press secretary and 
family friend, Corey Busch. But Busch 
argues there was more to it than that. 
He’s still angered by what he calls the 
defense’s “very cynical approach.” 
Although he was not in the courtroom, 
Busch contends the defense portrayed 
White as a victim of the city’s cultural and 
political change. The diminished capacity 
argument, he believes, was no more than 
“a hook the jury was able to hang its hat 
on.” 
 
Yet, all that many people remember about 
the case that still engenders such anger 
and passion is that jurors succumbed to 
the defense claim that a politician ate 
Twinkies and then executed the mayor 
and a fellow supervisor. 
 
“America loves labels,” said Dr. Alan 
Dundes, UC Berkeley professor of 
anthropology and folklore. He compares 
our belief in the “Twinkie Defense” to the 
conviction that George Washington cut 

down the cherry tree. He didn’t. Folklore 
trumps history. 
 
“I don’t care if the ‘Twinkie Defense’ has 
any validity or not,” he said. “People think 
it was a factor. And thinking makes it so.” 

 
 

People v. White 
California Court of Appeals, First District 

(1981) 
 

On November 10, 1978, defendant [Daniel 
James White] resigned from his position 
as a supervisor for the City and County of 
San Francisco. Several days later, he 
asked to be reinstated. Mayor George 
Moscone was responsible for filling the 
vacancies on the board. Initially, he 
assured defendant he would be 
reappointed. Later, the mayor wrote 
defendant, informing him that he had 
made no commitment of any kind to 
reappoint him. Supervisor Harvey Milk 
opposed defendant’s reappointment. 
 
The mayor scheduled a press conference 
on Monday, November 27, at 11:30 a.m., 
to announce the new supervisor. On 
Sunday, November 26, sometime between 
10 and 11 p.m., a reporter telephoned 
defendant and informed him that he was 
not going to be reinstated. At 
approximately 10 a.m. on the following 
morning, defendant telephoned his aide 
and asked for a ride to City Hall. The aide 
picked up defendant at his home and 
delivered him to the front entrance to City 
Hall on Polk Street. Instead of entering 
the building at the regular entrance, 
where he would be required to pass 
through a metal detector, defendant went 
to the McAllister Street side of City Hall 
and entered the building through a 
basement window. Defendant went up to 
the mayor’s office on the second floor and 
asked the appointment secretary if he 
could see the mayor. Defendant was 
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admitted to the mayor’s office at 10:40 
a.m. After a few minutes, the 
appointment secretary heard defendant’s 
raised voice in the mayor’s office and a 
series of dull thuds. The mayor’s deputy 
then saw defendant running down the 
corridor, outside of the mayor’s office. The 
deputy entered the mayor’s private sitting 
room and found the mayor’s body. An 
autopsy revealed that the mayor had been 
shot four times: twice in the body and 
twice in the head. The wounds to the head 
were delivered after the mayor was lying 
on the floor, incapacitated by the body 
wounds, and were fired from a distance of 
one foot from the head. The slugs were 
from semi-jacketed .38 caliber bullets. 
 
Shortly before 11 a.m., defendant ran 
down a corridor from the east side of City 
Hall where the mayor’s office is located 
and used his key to enter a door leading to 
the supervisors’ offices on the west side of 
the building. Defendant entered 
Supervisor Harvey Milk’s office and, in a 
normal tone of voice, asked to speak with 
Supervisor Milk. Defendant and Milk 
went across the hall to defendant’s office. 
Approximately 15 seconds later, shots 
were heard in defendant’s office. 
Defendant left his office and rushed down 
the corridor. Supervisor Milk’s body was 
found in defendant’s office. An autopsy 
revealed that Supervisor Milk had been 
shot five times: three times in the body 
and twice in the back of the head. The 
head wounds were delivered while 
Supervisor Milk was on the floor, 
incapacitated by the body wounds. The 
slugs were from semi-jacketed .38 caliber 
bullets. 
 
Sometime after 11 a.m., defendant ran 
into his aide’s office and yelled to her to 
give him her car key. After receiving the 
key, he ran out. Later, defendant called 
his wife and asked her to meet him at a 
cathedral. After meeting, they walked 

together to a police station where 
defendant surrendered himself to the 
police. The police removed a .38 caliber 
Smith and Wesson Chief Special revolver 
from a holster on defendant’s right hip. 
The shots that killed Mayor Moscone and 
Supervisor Milk were fired from 
defendant’s gun. 
 
Shortly after his arrest, having been 
advised of his Miranda rights, defendant 
gave a statement to the police. He stated 
that he had been under pressure 
financially, politically, and at home. He 
had resigned from the board of 
supervisors to relieve some of the 
pressure. However, because of family 
support, he changed his mind and asked 
to be reappointed. Initially, he was 
assured by the mayor that he would be 
reappointed. Later, he discovered that 
Supervisor Milk was working against his 
reappointment and that he was being 
used as a political “scapegoat.” 
 
Defendant stated that, since he never 
heard from the mayor personally, he went 
to City Hall on November 27 to ask the 
mayor about the reappointment. Before 
leaving home, he armed himself with a 
revolver. When he met the mayor and was 
told that he would not be reappointed, he 
got “fuzzy” and there was “a roaring in his 
ears.” He thought about the effect his not 
being reappointed would have on his 
family and about how the mayor was 
going to lie to everybody about him not 
being a good supervisor, so he “just shot 
him.” “Out of instinct” he then reloaded 
his gun with extra shells from his pocket 
before leaving the mayor’s office. 
Defendant stated that he then left the 
mayor’s office and saw Supervisor Milk’s 
aide in the corridor. He thought how 
Supervisor Milk had worked against him 
and decided he would “go talk to him.” 
When they met, Supervisor Milk  
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“smirked” at him. He “got all flushed” and 
shot Milk. 
 
At the trial, defendant presented a 
diminished capacity defense. It was the 
opinion of Dr. Jerry Jones, a psychiatrist, 
that defendant was suffering from severe 
depression; that he had the capacity to 
premeditate, to intend to kill, and to know 
that he should not act in a base and anti-
social manner; however, he lacked the 
capacity to deliberate. 
 
As a result of his examination, Dr. Martin 
Blinder, a psychiatrist, concluded that 
defendant was suffering from depression 
and intense pressure and that the 
pressure that he was suffering 
circumvented the mental processes 
necessary for premeditation, malice and 
intent. 
 
Dr. George Solmon, a psychiatrist, found 
that defendant was suffering from 
recurrent bouts of unipolar depression (i. 
e., subject to recurrent bouts of depression 
to a major degree). He concluded that 
defendant lacked the mental capacity to 
meaningfully premeditate and deliberate; 
that he was in a disassociated state of 
mind and blocked out all awareness of his 
duty not to kill. 
 
Dr. Donald Lunde, a psychiatrist, 
concluded that defendant was suffering 
from severe depression and that on 
November 27 he did not premeditate or 
deliberate, nor was he capable of mature, 
meaningful reflection. 
 
Dr. Richard Delman, a psychologist, 
performed three psychological tests on 
defendant and, on the basis of such 
testing, concluded that defendant’s ability 
to deliberate and premeditate was 
impaired; that on the day of the shooting 
he lacked the capacity to weigh 
considerations and rationally decide on a 

course of action; also, that defendant 
lacked the capacity to harbor malice and 
to appreciate his duty not to do wrong. 
 
In response to such evidence, the district 
attorney offered testimony of Dr. Roland 
Levy, a psychiatrist, who, at the time of 
his examination of defendant on the 
evening of the shooting, found him to be 
moderately depressed but lacking any 
sign of clinical depression. He concluded 
that defendant had the capacity to 
deliberate and premeditate. Dr. Levy had 
reviewed the opinions of the defense 
psychiatrists and had found nothing to 
cause him to revise his opinion. 
 
The balance of evidence offered by the 
defense consisted of testimony by friends, 
acquaintances and relatives. In 
substance, that evidence tended to show 
defendant as a man who enjoyed an 
honorable reputation in the community, 
but a person given to moods of frustration 
and deep depression. Defendant did not 
testify. 
 
The jury found defendant guilty of two 
counts of voluntary manslaughter, a 
lesser included offense of the crime of 
murder. The jury also found, as true, 
charges that, in the commission of the two 
offenses, defendant was armed with and 
used a firearm. 
 

 
 

Cal. Penal Code § 25(a) 
(1982) 

 
The defense of diminished capacity is 
hereby abolished. In a criminal action, as 
well as any juvenile court proceeding, 
evidence concerning an accused person’s 
intoxication, trauma, mental illness, 
disease, or defect shall not be admissible 
to show or negate capacity to form the 
particular purpose, intent, motive, malice 
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aforethought, knowledge, or other mental 
state required for the commission of the 
crime charged. 

 
 

Old Wine in Old Bottles: California 
Mental Defenses at the Dawn of the 

21st Century 
Walter L. Gordon III (2003) 

 
After all the changes, the question 
remains as to whether psychiatric 
evidence is admissible in the guilt phase 
of a trial when specific intent crimes are 
charged. The current state of the law is 
stated most succinctly in California Jury 
Instructions Criminal (hereinafter 
“CALJIC”) 3.32, which informs the jury 
that it may consider psychiatric or other 
mental state evidence to determine if the 
accused actually had the forbidden mental 
state at the time of the crime. 
 
Three recent California Supreme Court 
cases indicate there is still wide leeway 
for the presentation of psychiatric 
evidence without violating the strictures 
of Penal Code sections 28 and 29. In 
People v. Smithey three defense experts 
testified that tests indicated the 
defendant “had organic brain damage, 
generally diffuse brain dysfunction, and 
mild mental retardation.” The testimony 
indicated he was a chronic 
methamphetamine user and suffered from 
amphetamine psychosis syndrome, which 
may cause impaired judgment, loss of 
emotional control, and memory 
impairment.  The experts testified that 
the defendant had amnesia, his mental 
disorders caused him to be totally out of 
control, and absent these disorders, he 
would not have committed the particular 
crime. 
 
In People v. Ervin a defense psychiatrist 
testified that “defendant’s past heavy 
cocaine and heroin use amounted to a 

‘substance use disorder’ that could have 
‘impaired’ his ability to reason and make 
sound judgments and could have resulted 
in impulsive, erratic behavior.” Defense 
counsel argued that defendant’s drug 
abuse prevented him from premeditating 
or deliberating a homicide.  
 
In People v. Coddington the Supreme 
Court noted that an expert’s opinion that 
a defendant had a form of mental illness 
tending to lead to impulsive behavior is 
admissible because it is relevant on the 
issue of the existence of the mental states 
of premeditation and deliberation in a 
murder case. 
 
There are numerous appellate court 
decisions that make the same point. 
These cases hold that a defendant can 
present lengthy testimony describing his 
mental state and its effect on his conduct. 
Furthermore, the cases illustrate there is 
wide latitude for expert testimony 
concerning the defendant’s mental illness, 
defect, or disease in the guilt phase of a 
trial. This wide scope, however, is not 
unlimited. 
 
The main limitation on the scope of expert 
testimony at the guilt phase of a criminal 
trial is contained in section 29 of the 
Penal Code, which prohibits an expert 
from testifying as to “whether the 
defendant had or did not have the 
required mental states.”  This rule, often 
called the “ultimate issue rule,” was not 
the law in California before the enactment 
of section 29. Experts were allowed to 
offer an opinion on the ultimate issue in 
the trial.  Penal Code section 29 is 
constitutional and does not deprive a 
defendant of the right to present a defense 
or violate the Fifth, Sixth, Eighth, and 
Fourteenth Amendments to the United 
States Constitution. 
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In practice the courts have followed two 
different approaches to the application of 
section 29. One approach excludes expert 
opinions couched in the statutory 
language.  For example, the court would 
not allow an expert to testify whether the 
defendant had the capacity to form a 
specific intent or whether he had the 
specific intent for an offense.  The second 
approach takes a broader view of the 
prohibition and does not focus on the 
statutory language but instead focuses on 
the intent of section 29.  Under this 
approach the court will not allow the 
expert to testify to facts that might lead to 
an inference that the defendant did not 
have the required intent. 
 
A hypothetical will illustrate the point.  
Assume that a mother on trial for the 
murder of her son thought she was killing 
Satan. She asserts she did not have either 
the intent to kill her son or malice 
aforethought. A psychiatrist who 
concluded that the mother truly mistook 
her victim’s identity could state his 
opinion three ways: (1) the mother 
believed she was killing Satan; (2) she did 
not understand she was killing her son; or 
(3) she did not have the intent to kill her 
son or have malice aforethought. Each 
formulation expresses the same belief. A 
court applying section 29, however, might 
react differently to the testimony. Clearly 
the direct testimony on intent and malice 
aforethought would run afoul of both the 
narrow and expansive interpretations of 
section 29 since the testimony is couched 
in the forbidden statutory language. The 
other two formulations might pass muster 
depending on the judge’s approach. A 
court applying the broadest interpretation 
of section 29 might not allow any of the 
formulations on the ground that the belief 
she was killing Satan raised an inference 
that she did not have the intent to kill her 
son, and thus was indirectly testimony on 
intent. 

 
In effect, there is great judicial discretion 
in the application of section 29 and the 
admissibility of expert testimony often 
turns on the approach of the judge 
making the decision. This inconsistency in 
application of the ultimate issue rule was 
one of the reasons it was eliminated as a 
restriction on expert testimony generally.  
It also makes it difficult to predict what 
expert testimony the court will admit in a 
particular case. 
 
California has witnessed a struggle 
between the Legislature and the judiciary 
over the appropriate scope of psychiatric 
evidence in criminal trials. Twice in the 
20th century the Legislature sought to 
either eliminate or severely restrict the 
role of medical experts and testimony in 
the trial’s guilt phase.  Both legislative 
efforts were made in response to outside 
political forces that contended defendants 
were abusing the trial process by using 
mental state evidence to confuse the 
issues and mislead fact finders. The first 
legislative effort took place in the late 
1920s, while the second occurred in the 
1970s.  Neither effort was completely 
successful.  In both cases the judiciary 
intervened to protect the constitutional 
right to a fair trial.  The due process 
provisions of the U.S. Constitution protect 
a defendant’s right to present witnesses 
on the issue of guilt.  If mental state 
evidence is relevant on the issue of 
specific intent, the court must admit it, no 
matter how restricted by statutory 
barriers. 
 
Underlying the California Supreme 
Court’s point of view was the recognition 
that psychiatric evidence had an 
empirical basis and mental health 
professionals have made advances in 
describing and detecting mental illnesses, 
defects, and disorders. Moreover, the 
court was aware these advances had 
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relevance for traditional legal issues such 
as criminal responsibility. The effort to 
systematize this knowledge has resulted 
in DSM-IV and its progenitors. The 
California Supreme Court has cited the 
DSM-IV with approval.  Criminal lawyers 
should also utilize the DSM-IV as a tool 
for the defense in criminal cases. 
 
Specific intent crimes require that an 
accused have intact cognitive capacity. 
The person must understand the nature, 
consequences, and wrongfulness of his 
behavior.  The DSM-IV classifies and 
describes numerous mental ailments that 
disrupt cognition.  If a defendant’s 
cognitive ability is impaired this has 
implications for his ability to actually 
form criminal intent. Recent insights by 
neurologists suggest that, in reality, 
emotion and cognition are interwoven and 
inseparable.  Persons with mental 
disorders that distort or disable 
appropriate emotional responses would 
also have damaged cognition.  Competent 
trial counsel, in short, has a duty to know 
the potential defense material in the 
DSM-IV and to use it when relevant. As 
the case law makes clear, the passage of 
Penal Code sections 28 and 29 did not 
obviate this responsibility. 
 

 
 

How Public Opinion Constrains The 
Supreme Court 

Christopher J. Casillas, Peter K. Enns, 
Patrick C. Wohlfarth (2008) 

 
Supreme Court justices, rarely hold views 
that deviate far from dominant public 
opinion.  Our goal has been to explain 
why this pattern exists. We propose that 
the public mood establishes a zone of 
acquiescence that the Court, on the whole, 
respects in order to maintain its 
legitimacy and to increase the likelihood 
that the elected branches faithfully 

implement its judgments.  This is not to 
say that the Court never issues rulings 
that contradict public opinion. 
Furthermore, we do not dispute recent 
research suggesting that individual 
justices may not systematically respond to 
public opinion. We do contend, however, 
that the Court’s aggregate behavior 
should conform to popular sentiment. 
Ruling within the zone of acquiescence is 
not only a low-cost endeavor for the Court, 
but it may also preserve the Court’s 
ability to serve as an effective counter-
majoritarian force in select cases.  
 
Indeed, our results suggest that public 
opinion exerts a significant influence on 
the Court’s decision making, independent 
of the broader social forces influencing 
public mood and the Justices’ preferences. 
Furthermore, we show that issue salience 
does not moderate this effect. Overall, the 
data suggest that at least some Justices 
condition their preferred behavior so that 
the Court’s decisions comport with the 
general contour of public opinion over 
time. The direct impact of public opinion 
carries important implications for the role 
of the Supreme Court in American 
politics.  
 
First, while on the surface life tenure 
seemingly insulates the Justices from 
popular opinion, the results suggest that 
the Court may not possess the ability to 
repeatedly contradict the public mood and 
still preserve its legitimacy to issue 
efficacious decisions. Even though 
Alexander Hamilton claimed that the 
Supreme Court’s institutional design 
affords the independence to counteract 
oppressive behavior by the elected 
branches, our study implies that, in 
general, the Court respects popular 
sentiment.  
 
Second, the data supports the conclusion 
that the Supreme Court may continue to 
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align with public opinion even as the 
average Justice tenure increases. Yet we 
would add that when examining case 
outcomes, this relationship is not only the 
result of social forces influencing both 
public opinion and the Justices, but also a 
result of the Court’s consideration of the 
public’s unique shifting preferences. 
Former Chief Justice William Rehnquist 
once remarked, “No judge worthy of his 
salt would ever cast a vote in a particular 
case simply because he thought the 
majority of the public wanted him to vote 
that way, but that is quite a different 
thing from saying that no judge is ever 
influenced by the great tides of public 
opinion.” Rehnquist’s statement 
underscores the importance of the public 
mood as a general constraint on Supreme 
Court decision making. Although the 
Justices’ collective policy preferences 
surely influence Court policy output, as 
the late chief justice suggested, the Court 
is not free to ignore the prevailing 
sentiment of the mass public.  
 

 
 

Model Penal Code § 4.01 
Mental Disease or Defect Excluding 

Responsibility (2013) 
 
(1) A person is not responsible for 
criminal conduct if at the time of such 
conduct as a result of mental disease or 
defect he lacks substantial capacity either 
to appreciate the criminality 
[wrongfulness] of his conduct or to 
conform his conduct to the requirements 
of law. 
 
(2) As used in this Article, the terms 
“mental disease or defect” do not include 
an abnormality manifested only by 
repeated criminal or otherwise antisocial 
conduct. 
 
 

 
 

Miles to Go Before We Sleep: 
Arizona’s “Guilty Except Insane” 
Approach to the Insanity Defense 

and its Unrealized Promise 
Michael Stoll (2009) 

 
The idea that a certain class of people 
should not be held responsible for their 
criminal acts has its origins, at least in 
the Anglo-American legal tradition, in 
eighteenth-century England. Justice 
Tracy of King Edward’s court instructed 
the jury in Rex v. Arnold that it should 
acquit by reason of insanity if it found the 
defendant to be a madman which he 
described as “a man that is totally 
deprived of his understanding and 
memory, and doth not know what he is 
doing, no more than an infant, than a 
brute, or a wild beast.” 
 
Tracy’s “wild beast test” was the operative 
test in English courts through the end of 
the eighteenth century. As its references 
to animals and infants suggest, only those 
utterly devoid of cognitive function could 
be excused from punishment. 
 
b. The M’naghten “Right and Wrong” 
Test 
The “wild beast test” remained a part of 
Anglo-American jurisprudence until the 
arrival of the landmark M’Naghten test in 
1843. In M’Naghten’s Case, Daniel 
M’Naghten attempted to assassinate the 
British Prime Minister, Robert Peel, but 
inadvertently shot and killed the Prime 
Minister’s secretary, Edward Drummond. 
During a protracted trial, it was 
established that M’Naghten meant to kill 
the Prime Minister because he believed 
him to be spreading lascivious rumors 
about him and tarnishing his reputation. 
The jury ultimately found M’Naghten not 
guilty by reason of insanity. Following the 
trial, the British House of Lords adopted a 
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new formulation of the insanity test that  
remains good law in many U.S. 
jurisdictions today. Under the M’Naghten 
rule, a defendant is insane if, at the time 
of the commission of his criminal acts, he 
was “labouring under such a defect of 
reason, from disease of the mind as not to 
know the nature and quality of the act he 
was doing; or, if he did know it, that he 
did not know he was doing what was 
wrong.” With its conception of insanity as 
the inability to discern right from wrong 
or to comprehend the nature and quality 
of a relevant criminal activity, the 
M’Naghten rule clearly expanded the class 
of persons whom the law would consider 
insane. However, the M’Naghten rule was 
very cautious not to open the floodgates 
too wide; only persons lacking reason, and 
not those lacking self-restraint or 
strength of “will” due to some mental 
defect, would be considered insane under 
M’Naghten. 
 
c. Post-M’naghten reforms 
The M’Naghten formulation of insanity 
sparked intense criticism. Opponents of 
the test thought the scope of its inquiry 
was too narrow and that it should have 
considered whether the defendant was in 
control of his actions, in addition to 
whether the defendant had the cognitive 
and moral facility to distinguish right 
from wrong. This conception of criminal 
responsibility as linked to free will 
ultimately gave rise to the “irresistible 
impulse test,” which required “freedom of 
will”—that is, the power to choose 
between right and wrong—for liability. 
The irresistible impulse test was adopted 
in many jurisdictions as a supplement to 
the M’Naghten test—a third prong—
rather than as a replacement of the 
cognitive test. 
 
In 1962, the American Law Institute 
(ALI) published its Model Penal Code, in 

which it proposed yet another approach to 
insanity in the criminal law: 
 
A person is not responsible for criminal 
conduct if at the time of such conduct as a 
result of a mental disease or defect he 
lacks substantial capacity either to 
appreciate the criminality [wrongfulness] 
of his conduct or to conform his conduct to 
the requirements of the law. 
 
The cognitive and volitional features of 
the Model Penal Code test—its excuse of 
actions undertaken while unable to 
“appreciate the criminality” of one’s 
conduct or to conform that conduct to the 
law’s dictates—make it, fundamentally, a 
hybrid between the M’Naghten and 
irresistible impulse tests previously 
described. According to Gerald Robin, the 
ALI’s motivation for conjoining the 
M’Naghten cognitive prong with a 
volitional prong was its conviction, 
supported by new developments in 
behavioral science, that people’s freedom 
of will is often constrained by mental 
illness. Buttressed by the philosophical 
belief that people should not be held 
accountable for actions over which they 
have little or no control, ALI members set 
boundaries for criminal responsibility 
that wouldn’t ensnare persons suffering 
under severe mental coercion in criminal 
liability. 
 
While the ALI Model Penal Code test has 
numerous characteristics of previous 
tests, the ALI test also contains some 
noteworthy differences. Whereas the 
M’Naghten test, especially in its 
application as opposed to its plain 
language, required near total cognitive or 
moral incapacity to excuse a crime, the 
Model Penal Code test requires a lesser 
degree of mental impairment: namely, 
“substantial” incapacity. The Model Penal 
Code’s substitution of the word “know” 
from the M’Naghten test for the word 
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“appreciate” also reduces the showing 
that has to be made to prove insanity by 
enabling emotional unawareness of the 
wrongfulness of one’s acts, in addition to 
intellectual awareness, to qualify an 
individual for the defense. Perhaps even 
more important than the impact these 
linguistic modifications have on the 
defendant’s burden of proof, however, is 
the effect they have on who makes the 
ultimate insanity determination. By 
reducing the degree of cognitive or 
volitional incapacity that a defendant has 
to establish as a matter of law in order to 
successfully plead insanity, the Model 
Penal Code test wrests the decision as to 
an individual’s mental condition and 
ultimate responsibility from judges and 
places it more firmly in the hands of the 
jury. The Model Penal Code definition of 
insanity is also novel because it excludes 
a particular category of disorder from the 
purview of qualifying “mental diseases or 
defects”: anti-social personality disorder. 
The ALIs recommendations, including 
these unique features, were well-received 
by both state and federal jurisdictions, at 
least in the immediate aftermath of the 
Model Penal Code’s publication. A 
majority of states and all except one 
federal circuit adopted the Model Penal 
Code test. 
 
The stability that the Model Penal Code 
brought to insanity defense law would 
prove to be short-lived, however; in 1981, 
the now-infamous John Hinckley case 
shattered any ostensible calm. The 
prosecution stemmed from Hinckley’s 
assassination attempt on President 
Reagan on March 30, 1981. According to 
defense experts, Hinckley’s deranged 
motive for attempting to assassinate the 
President was to make Jodie Foster, 
Hinckley’s obsession, fall in love with him. 
At the time, the District of Columbia 
relied on the ALI’s Model Penal Code 
version of the insanity test. After a 

lengthy trial, the jury found Hinckley not 
guilty by reason of insanity and the public 
broke into an uproar. According to 
Michael Perlin, overwhelming fear—of the 
prospect of dangerous criminals escaping 
punishment, walking free, and continuing 
to terrorize communities—was the 
animating force behind the public’s 
outrage. Upon learning that several of the 
jurors had felt compelled against their 
consciences to find Hinckley not guilty by 
reason of insanity based on the elements 
and burden of proof of the Model Penal 
Code test, the focus of the public’s 
collective ire—of its fear—settled squarely 
on insanity defense law. Almost 
instantaneously, a wave of legislative 
reform sent this area of the law into a 
tailspin. 
 
Congress was the first to act, passing the 
Insanity Defense Reform Act of 1984 
(IDRA) to stem the hysteria. The IDRA 
effectively reinstated the M’Naghten test 
in federal courts, providing that a 
defendant who is “unable to appreciate 
the nature and quality or the 
wrongfulness of his acts” due to a “severe” 
mental disease or defect may avail 
himself of insanity as a defense. Like the 
M’Naghten test, the IDRA looks at the 
cognitive and moral functioning of the 
defendant to the exclusion of looking for 
any encumbrances on his free will. The 
IDRA test is explicitly more stringent 
than the Model Penal Code test in that it 
asserts that an insanity defense may only 
be triggered by a “severe mental disease 
or defect” and in that it places the burden 
on the defendant to affirmatively 
demonstrate his insanity “by clear and 
convincing evidence.” In the years 
following the IDRA’s enactment, many 
states followed in lockstep, promulgating 
laws modeled after the IDRA. A minority 
of states, including Arizona, devised 
alternative verdicts to address the 
problem of how to fit the insanity defense 
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into their criminal justice systems. Four 
states—Montana, Utah, Idaho, and 
Kansas—swore off the enterprise of 
distinguishing between “sane” and 
“insane” offenders and eliminated the 
defense altogether.  
 

 
 

18 U.S.C. § 17 (1986) 
 

Insanity Defense. 
 
(a) Affirmative defense.—It is an 
affirmative defense to a prosecution under 
any Federal statute that, at the time of 
the commission of the acts constituting 
the offense, the defendant, as a result of a 
severe mental disease or defect, was 
unable to appreciate the nature and 
quality or the wrongfulness of his acts. 
Mental disease or defect does not 
otherwise constitute a defense. 
 
(b) Burden of proof.—The defendant has 
the burden of proving the defense of 
insanity by clear and convincing evidence. 
 

 
 

U.S. v. Freeman  
United States Court of Appeals, Eleventh 

Circuit (1986) 
 

Appellant Dwayne Freeman challenges 
his conviction of bank robbery under 18 
U.S.C. § 2113(b), (d) (1982). At trial, the 
facts surrounding the robbery and the 
defendant’s guilt were never at issue. 
Freeman merely contests the trial court’s 
determination that the defendant was 
sane at the time of the offense. Freeman 
bases his appeal upon two grounds. First, 
he challenges the constitutionality of the 
Insanity Defense Reform Act of 1984. 
Second, Freeman asserts that as a matter 
of law, he has established his insanity by 

clear and convincing evidence. We reject 
both of the defendant’s arguments. 
 
The Insanity Defense Reform Act 
produced three principal changes to the 
insanity defense in federal courts. First, 
the definition of insanity was restricted so 
that a valid defense only exists where the 
defendant was “unable to appreciate the 
nature and quality or the wrongfulness of 
his acts” at the time of the offense. The 
amendment thus eliminated the volitional 
prong of the defense; prior to the act, a 
defendant could assert a valid defense if 
he were unable to appreciate the nature of 
his act or unable to conform his conduct to 
the requirements of law. The second 
change produced by the Act resulted in a 
shifting of the burden of proof from the 
government to the defendant. Prior to the 
Act, the government was required to 
prove beyond a reasonable doubt that the 
defendant was sane at the time of the 
offense. Under the current act, the 
defendant must prove his insanity by 
clear and convincing evidence to escape 
criminal liability. The third change 
prohibits experts for either the 
government or defendant from testifying 
as to the ultimate issue of the accused’s 
sanity. The act changes Federal Rules of 
Evidence 704 so as to provide: 
 
No expert witness testifying with respect 
to the mental state or condition of a 
defendant in a criminal case may state an 
opinion or inference as to whether the 
defendant did or did not have the mental 
state or condition constituting an element 
of the crime charged or of a defense 
thereto. Such ultimate issues are matters 
for the trier of fact alone.  
 
**** 
 
The definitional change of insanity 
brought about by the Insanity Defense 
Reform Act does not violate the 



 
 
 

 —        — 
 
 

13 

defendant’s constitutional rights. 
Admittedly, under the new statute, a 
defendant who is unable to conform his 
actions to the requirements of law may be 
convicted of a crime. Such a conviction, 
however, does not constitute cruel and 
unusual punishment. A primary reason 
that the definition of insanity was altered 
by the Insanity Defense Reform Act is 
that psychiatrists themselves are unable 
to agree upon the meaning of “an 
irresistible impulse.” In light of the 
uncertain nature of psychiatric theory in 
this area, we decline to alter Congress’s 
decision that society must be protected 
from individuals who may be unable to 
conform their conduct to the law. When 
psychiatrists are unable to diagnose, 
much less treat, such individuals, it is not 
cruel and unusual punishment for 
Congress to restrict the defense of 
insanity to those persons who are capable 
of proving that they did not understand 
the nature and quality of the act 
committed. 
 
Freeman additionally contends that he 
has established his insanity by clear and 
convincing evidence. Dwayne Freeman 
asserted that he was an enthusiastic 
volunteer for the “Save the Children” 
campaign to feed starving children in 
drought stricken Ethiopia. Freeman’s 
evidence was that he degenerated to the 
point of obsession. He then became 
depressed about not raising enough 
money for the children. On February 26, 
1985, Freeman robbed a bank, allegedly 
to obtain money for the Ethiopia fund. 
 
The district court found that the 
defendant had failed to prove by clear and 
convincing evidence that he was unable to 
appreciate the nature and quality of his 
acts at the time of the offense. 
 
“We turn then to the question of what we 
commonly call insanity. The fact that 

immediately after the robbery was done 
while he was in disguise, he fled; that 
after a change of clothes he was accosted 
by a policeman from whom he ran in an 
attempt to avoid apprehension; that 
during the bank robbery he threatened to 
kill all of the bank employees if they 
reported the robbery, and his statements 
after his arrest—that is, immediately 
after his arrest—showing that he knew 
that he had done wrong, that he didn’t 
know why he did it, that he badly needed 
money, that his family badly needed 
money and he was disappointed with 
himself, all tend to show that he knew 
what he did was wrong.” 
 
The court finds that defendant Freeman 
has failed to establish by clear and 
convincing evidence that as a result of a 
severe mental disease or defects he was 
unable to appreciate the nature and 
quality of or the wrongfulness of his 
action. The Court therefore, finds the 
defendant Dwayne Freeman guilty of 
bank robbery as charged in the 
indictment. This finding of fact is not 
clearly erroneous.  
 
A psychiatric team from the federal 
institute at Springfield, Missouri did 
conclude that Freeman was suffering from 
severe mental illness and was manic 
depressive or possibly schizophrenic. 
Additionally, Freeman presented evidence 
showing that he had been hearing noises 
and was experiencing severe depression 
prior to the robbery. Ample evidence 
exists, however, indicating that Freeman 
knew his conduct was wrongful. The 
evidence shows Freeman changed his 
clothes after robbing the bank to avoid 
identification. Freeman employed a mask, 
handgun, and satchel to execute the 
robbery and avoid apprehension. He 
informed bank personnel that if the police 
were called, he would come back and kill 
everyone. When spotted by police, 
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Freeman ran to avoid apprehension. 
Finally, Freeman’s probation officer 
observed Freeman’s demeanor as being 
entirely appropriate following his arrest. 
The district court’s decision was not 
clearly erroneous. 
 

 
 

James Holmes Insanity Defense: 
Colorado Prosecutors Challenge to 

Prove Alleged Shooter is Sane 
P. Solomon Banda (Aug. 30, 2012) 

 
If James Holmes pleads not guilty by 
reason of insanity, prosecutors wanting to 
prove that he methodically carried out a 
deadly Colorado movie theater shooting 
have a difficult task before them: They 
must prove he is sane. 
 
Unlike other states where the defense 
needs to prove insanity, prosecutors in 
Colorado are the ones who have to show 
that a defendant is sane—all without the 
ability of having their own experts 
examine Holmes. 
 
“It’s burden of proof on steroids,” said 
Marcellus McRae, a former federal 
prosecutor now a private trial attorney in 
Los Angeles. “It’s totally subjective. It’s 
not like proving somebody pulled the 
trigger. That’s objective.” 
 
Whether he pleads guilty by reason of 
insanity, the case against Holmes 
promises to focus on his mental health. 
 
A court hearing Thursday will examine 
his relationship with University of 
Colorado psychiatrist Lynne Fenton, to 
whom he mailed a package containing a 
notebook that reportedly contains violent 
descriptions of an attack. 
 
His attorneys say Holmes is mentally ill 
and that he sought help from Fenton at 

the school, where he was a Ph.D. student, 
until shortly before the July 20 shooting 
that killed 12 people and wounded 59 
others. Prosecutors allege that Holmes 
may have been angry at the failure of a 
once promising academic career. 
 
Insanity is unlike the mental competency 
argument used for Jared Loughner, who 
ultimately pleaded guilty in federal court 
to the 2011 Arizona shooting that killed 
six people and wounded 13 others, 
including then-Rep. Gabrielle Giffords. 
 
Mental competency involves whether a 
defendant is aware of what’s happening in 
court and can assist his or her attorneys 
with a defense. In Loughner’s case, he 
received treatment, became competent 
and entered his plea. 
 
In an insanity defense, a defendant is 
deemed not guilty because he didn’t know 
right from wrong and is therefore 
“absolved” of the crime, Jefferson County 
District Attorney Scott Storey said, who 
recently lost an insanity case. 
 
If Holmes is found sane and goes to trial 
and is convicted, his attorneys can try to 
stave off a possible death penalty by 
arguing he is mentally ill. Prosecutors 
have yet to decide whether to seek the 
death penalty. 
 
Authorities have said that Holmes 
meticulously stockpiled ammunition and 
other gear and booby-trapped his 
apartment to kill, suggesting that he 
knew what he was doing. 
 
With the burden on prosecutors, those 
details don’t matter, prosecutors say. 
 
Insanity cases depend on a court ordered 
evaluation by state psychiatrists and up 
to two additional state evaluations 
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requested by defense attorneys or 
prosecutors and approved by a judge. 
 
In about 40 states and in federal court, 
the burden of proof is on the defense, 
which must prove that a client is insane. 
 
Two recent cases illustrate their difficult 
task. 
 
In October, Bruco Strong Eagle Eastwood 
was acquitted by reason of insanity of 
attempted first-degree murder in the 
wounding of two children outside a 
Colorado school, a case that garnered 
national headlines after a math teacher 
tackled him and stopped the shooting. 
Eastwood is spending time in a mental 
hospital. 
 
His case will be reviewed every six 
months until he’s deemed sane and 
released. 
 
Storey, the prosecutor, said the average 
stay in a state hospital for homicide is 7.5 
years. 
 
Storey had Dr. Steven Pitt, known for his 
work on the Columbine shooting, examine 
Eastwood’s mental health records and 
interview witnesses—but by law, Pitt 
could not interview Eastwood. 
 
At trial, Pitt testified he could not say 
Eastwood was sane at the time of the 
shooting because he could not see him. 
 
Two court-appointed state doctors did find 
Eastwood, previously diagnosed with 
schizophrenia, insane, even though 
Eastwood had visited the school hours 
before the shooting, waited for a school 
resource officer to leave and admitted in 
questioning after his arrest that he knew 
what he did was wrong. 
 

Asked what he was thinking during the 
shooting, Eastwood told investigators: 
“Accuracy.” 
 
Storey attributed Eastwood’s acquittal on 
Pitt’s inability to examine Eastwood. “I 
think it’s a flaw in the statute that needs 
to be corrected,” he said. 
 
In Boulder County, District Attorney Stan 
Garnett is appealing a judge’s decision not 
to allow a prosecution expert to examine 
Stephanie Rochester, who suffocated her 
6-month-old son in 2010 because she said 
she feared he had autism. 
 
A state psychiatrist determined that 
Rochester had a major depressive 
disorder, and the judge declared her not 
guilty by reason of insanity in January. 
 
“You need to make sure that both sides 
have equal access to the same 
information, which in a sanity case is the 
opportunity to examine the defendant,” 
said Garnett, who cited evidence that 
Rochester tried to suffocate her baby over 
several hours, returning to the dinner 
table with her husband after an 
unsuccessful attempt. 
 
In his appeal, Garnett isn’t seeking a 
retrial of Rochester but an opinion to 
clarify the law for judges in future cases. 
 
“Because the defendant is the sole source 
of evidence in this situation, courts have 
noted a defendant’s opportunity to 
manipulate the information the 
prosecution receives,” Garnett argued in 
his appeal. 
 
Defense attorneys say the system is fine 
because a defendant gives up certain 
rights when pleading insanity, including 
the right to remain silent. Once a 
defendant enters his plea, the court 
orders an independent evaluation by a 
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state doctor, from whom findings of 
insanity in criminal cases are rare, said 
Scott Robinson, a Denver criminal 
attorney. 
 
“It’s not an ‘our doctor, your doctor’” thing, 
Robinson said. “There is a certain built-in 
advantage for the defense, but only if the 
opinion from the state evaluation is 
insanity.” 
 
“What they’re saying is, ‘When we don’t 
like what the independent state-hired 
psychiatrist finds, we want to be able to 
get our own hired guns and find somebody 
to say that he is not insane,’” said Denver 
criminal defense attorney Dan Recht, a 
former public defender and past president 
of the Colorado Criminal Defense Bar. 
“The constitution says, ‘Sorry, you don’t 
get that in this case or any other case.’” 
 
In federal court, a defendant has to prove 
by clear and convincing evidence that he 
is insane. 
 
John Hinckley Jr.’s acquittal by reason of 
insanity in his 1981 assassination 
attempt on President Ronald Reagan 
prompted the federal government and 
dozens of states to change their laws to 
shift the burden of proof of insanity to 
defendants. 
 
The uphill battle for prosecutors is 
compounded by the incomprehensible 
nature of the crime. 
 
“What do you think the popular mindset 
is about somebody coming into a theater 
and killing a bunch of people? That he’s 
crazy,” McRae, the former federal 
prosecutor said. “If they [prosecutors] 
didn’t have to prove insanity this wouldn’t 
be much of a trial at all.” 
 
 
 

 
 

Unpacking the Myths: The 
Symbolism Mythology of Insanity 

Defense Jurisprudence 
Michael L. Perlin (1990) 

 
A. The Hinckley Case as Paradigm 
Just as “constitutional law tends to define 
itself through reaction to great cases,” 
insanity defense jurisprudence tends to 
define itself through reaction to 
scandalous, sensational, hysteria-
creating, or outrageous cases. The 
development of the insanity defense in the 
last century and a half has been marked 
by the idiosyncratic, episodic and 
distorted response of an angry public, a 
frenzied media, reactive legislatures, and, 
ultimately, the courts to the use of the 
defense in such cases as the trials of  
Daniel M’Naghten and John W. Hinckley, 
Jr. Both cases involved an attack on an 
authority figure and resulted in an 
acquittal which stunned the public, and 
offended its conscience. If the insanity 
defense is “a normative standard applied 
to conflicting clusters of fact and opinion 
by a jury, . . . the traditional embodiment 
of community morality,” cases such as 
Hinckley’s are bound to create cognitive 
dissonance. The insanity plea then 
surfaces as the handy scapegoat for 
societal frustration. 
 
Cases such as Hinckley’s are rare. When 
no sensational case is on the public’s 
mind, insanity-defense jurisprudence has 
developed as the outcome of a fairly 
uneasy détente between law and 
psychiatry (especially forensic 
psychiatry). In this process, psychiatry 
has found its way into the law and applied 
deterministic principles in what we still 
insist is a free will-based judicial system. 
 
We acknowledge that “the law does not 
change with every advance of science,” 
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and accept that the frequently-cited 
concurrence of New Jersey Supreme 
Court Chief Justice Joseph Weintraub in 
State v. Sikora still exemplifies the depths 
of the free will/determinism split. Yet, in 
the recent past, judges, legislators, and 
scholars appeared to have acknowledged, 
sometimes reluctantly, that any modern 
system of criminal law must take into 
account the psychological and psychiatric 
discoveries and learning of the past 
century. On the other hand, sensational 
trials such as Hinckley’s consume the 
hearts and minds of the American public. 
They reflect our basic dissatisfaction with 
the perceived incompatibility of the due 
process and crime-control models of 
criminal law, and with the notion of 
psychiatric excuses allowing a “guilty” 
defendant to “beat the rap” and escape 
punishment. Our dissatisfaction led to a 
predictable response, especially when a 
defendant—like Hinckley—is perceived as 
one “not sufficiently like us” to warrant 
exculpation. Post-Hinckley outrage  
served as a catalyst for public 
denunciation, which led to speedy 
legislative inquiry, “reform” legislation, 
and ultimately to a “shrinkage” of the 
insanity defense. 
 
The insanity defense thus exemplifies the 
“tensile strength” theory of the law. 
According to [Professor] Roberts, every 
legal principle can only hold a certain 
amount of emotional or political freight, 
and that amount is defined as its tensile 
strength. When a principle is pushed 
beyond its tensile strength by 
expansionist litigators or creative 
legislators, it will simply fall apart. The 
pressures exerted against the insanity 
defense after Hinckley thus can be seen as 
having raised “arousal . . . to 
dysfunctionally high levels,” which 
“preclude[d] innovative action because the 
limits of bounded rationality [were] 
exceeded.” 

 
Judge David Bazelon’s suggestion in 1976, 
that the bases of criminal non-
responsibility be expanded, appears now 
to be little more than a quaint historical 
curiosity. No notion of expansion is even 
ripe for speculation at this time; the 
questions before us all presume a 
shrunken insanity defense, with further 
shrinkage a distinct possibility. This 
possibly becomes problematic in light of 
the explosion of scientific advances in the 
past decade, in which researchers appear 
to have made important strides toward 
the understanding of the interplay 
between mental illness and criminogenic 
behavior, and appear to have developed 
new models for understanding such 
behavior. Thus, at precisely the same time 
that courts and legislatures have 
tightened the use of the insanity defense 
(procedurally and substantively), and 
have restricted the use of expert 
testimony in insanity defense trials, 
behavioral scientists have begun to 
develop a body of empirical evidence as to 
what actually happens when a defendant 
pleads insanity, and to articulate new 
explanations for why some mentally 
disabled individuals commit seemingly-
inexplicable violent acts. 
 
In summary, the insanity defense 
landscape is now dominated by an 
important tension: the legal system’s 
panic-driven response to a “wrong” verdict 
in a sensational case, at a time when our 
understanding of why the underlying 
“crazy” behavior takes place has begun to 
increase dramatically. This series of 
papers will explore this tension as well as 
the post-Hinckley insanity defense 
shrinkage, and its implications for 
mentally disabled criminal defendants. 
 
B. The Insanity Defense as Symbol 
At the outset, it is critical to consider the 
significance of symbolism in insanity 
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defense jurisprudence. As “a convenient 
symbolic target in [the] war of words [over 
the crisis in crime]” and “a scapegoat for 
the failure of the entire criminal justice 
system,” the insanity defense—like the 
death penalty—has consistently reflected 
a “symbolic perspective” of citizens’ basic 
values. It symbolizes the gap between the 
aspirations of a theoretically positivist 
and objective common law legal system 
(in which behavior is allegedly animated 
by free will and is judged and assessed on 
a conscious level), and the reality of an 
indeterminate, subjective, psychosocial 
universe (in which behavior is determined 
by a host of biological, psychological, 
physiological, environmental and 
sociological factors, and is frequently 
driven by unconscious forces). In such a 
landscape, insanity plea defendants are 
often little more than “bit players in a 
larger social struggle.” The defense is seen 
as “a crucial prop in a ‘public morality 
play,’”a “surrogate for resolution of the 
most profound issues in social and 
criminal justice,” and as a symbol of “the 
distribution of value and power between 
the individual and society.” The 
dissonance caused by the operation of the 
insanity defense itself and the public’s 
perception of how a criminal justice 
system should operate must be considered 
in light of yet another layer of symbolism: 
the symbolic role of psychiatry in the 
determination of insanity defense cases. 
In short, as Holmes pointed out seventy 
years ago, “[w]e live by symbols, and what 
shall be symbolized by any image of the 
sight depends on the mind of him who 
sees it.” 
 
Morever, the purported abuse of the 
insanity defense symbolizes the alleged 
breakdown of law and order, the 
thwarting of punishment (a penalty 
expressing a “shared litany” of “the 
community’s condemnation”), the failure 
of the crime control model, and the 

ascendancy of a “liberal,” exculpatory, 
excuse-ridden jurisprudence, all in the 
context of the trial of a mentally disabled 
criminal defendant caught in the 
“[p]andemonium between the ‘mad’ and 
the ‘bad’” in our punitive legal culture. 
The successful use of the defense in the 
Hinckley case symbolizes, on a 
psychodynamic level, the thwarting of 
punishment of the errant child who 
commits the perfect Oedipal crime against 
the perfect father figure, making the 
subsequent furor inevitable. As in the 
post-M’Naghten era, “[t]he insanity 
defence symbolised a loss of social control” 
in the eyes of the public. 
 
Finally, the seemingly endless disposition 
phase of the insanity defense case simply 
does not “fit” with the extant criminal-
trial-process symbolism. The insanity 
defense process, unlike other criminal 
trials which generally end in a conviction 
or an acquittal, imposes indeterminacy on 
a system “unique in its ability to pit forces 
against each other in stark, primitively 
satisfying fashion and to produce clear-cut 
winners and losers.” As such, it is no 
surprise that this symbolic dissonance has 
given rise to some of the most pernicious 
empirical myths about the defense’s use 
(and alleged misuse), nor that those 
myths have surfaced in those rare cases 
in which the plea was successful. 
 
The growth and development of insanity 
defense jurisprudence must be read 
specifically against this symbolism. Only 
then can the mythology basic to the 
development of the insanity plea be 
realistically understood. 
 
C. Historical Overview 
Since the first emergence of the concept of 
individual responsibility, the tension 
between a purportedly free-will based 
legal system and a purportedly 
deterministically-driven scientific or 
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psychodynamic system has been the 
critical obstacle to the development of a 
coherent insanity defense doctrine. This 
tension has reflected several parallel lines 
of activity: (1) the development of 
psychiatry as a medical specialty; (2) the 
concomitant expansion of psychological 
knowledge and awareness (and the 
public’s response to these developments); 
(3) the development of the substantive 
insanity defense; and (4) the simultaneous 
legal and medical critique of each test 
articulated. 
 
While it has been commonly accepted that 
both substantive and procedural 
modifications in the insanity defense were 
roughly correlated to “advances” in 
medical science and psychology, the 
détente between law and psychodynamics 
has been, and remains, unstable. For 
every insanity defense “refinement” that 
paralleled greater comprehension of 
human behavior, there has been a 
concomitant regression as a result of a 
highly-publicized case bringing about an 
unpopular verdict. 
 
In order to fully appreciate the 
significance of these developments (and 
counter-developments), we must consider 
the following: the historical development 
of psychiatry and psychology, focusing 
particular attention on how these 
developments were consonant, dissonant 
or assonant with public perceptions of 
“craziness” and the treatment of the 
mentally disordered; the unique role of 
punishment in Anglo-American culture, 
and the way that responsibility defenses 
are seen as somehow “cheating” society of 
its right to vindication when the penal 
law is violated; the legal critique of these 
developments, leading to the uneasy 
relationship between law and forensic 
psychiatry; and each substantive 
development of the insanity defense, the 
critiques which emerged following each 

change in the law, and the specific role of 
the politically-charged trial, particularly 
Hinckley’s, in these developments. 
 
1. The Development of Psychiatry 
The historical development of psychiatry 
and psychology must be seen in the 
context of public perceptions of “craziness” 
and the treatment of the mentally 
disordered. This history reveals that 
mental illness was tied to notions of 
religion and traditionally seen as God’s 
punishment for sin, and that until the 
middle of the eighteenth-century, these 
religious attitudes exerted great influence 
on the treatment of the mentally ill. 
 
In reaction to medieval scholasticism and 
superstition, Dr. Sigmund Freud 
developed psychoanalysis which evolved, 
after a lengthy series of detours, into 
modern dynamic psychiatry. While 
Freudianism has been sharply criticized 
in recent years for various reasons, its 
impact on the judicial system and on 
western civilization was revolutionary. 
 
2. The Rejection of Psychodynamic 
Principles and the Role of 
Punishment 
Psychodynamic principles appear to cut 
against the powerful forces of punishment 
in the criminal justice process. Such 
punishment has been seen for centuries 
as serving to express profound feelings of 
social disapproval and reprobation, as 
well as being a corrective, educative, and 
socializing deterrent that is necessary for 
the preservation of the public welfare. 
Punishment may also be viewed as a 
“ritualistic device” which conveys “moral 
condemnation” upon wrongdoers, and 
which dramatizes such condemnation 
through a public “degradation ceremony.” 
The need to inflict punishment is 
heightened when the victim is either an 
elected political official or a law 
enforcement officer. 
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Thus, punishment is clearly a socially 
sanctioned safety valve through which we 
express community condemnation of 
wrongdoers, especially the wrongdoers 
whom we fear the most. In this way, 
punishment takes on an important 
symbolic significance: more than mere 
disapproval, it represents “a kind of 
vindictive resentment” as a “way of 
getting back at the criminal.” 
 
In contrast, psychodynamic principles 
have been characterized by their critics as 
reflecting a “peculiarly tolerant attitude 
toward criminal behavior” and the urge to 
“replace the negative pattern of fear and 
repression which has dominated 
penology.” 
 
3. The Legal Critique of Psychiatry 
Once dynamic psychiatrists began to 
criticize the theological view of 
responsibility and their influence among 
criminal law theoreticians on such issues 
as punishment, rehabilitation, and 
responsibility began to increase, battles 
based on professional rivalries frequently 
centered on the insanity defense, which 
came to symbolize “competition in the 
administration of deviance and between 
strategies of . . . control.” 
 
Legal commentators viewed with 
suspicion what they perceived as an 
unseemly exculpatoriness—if not to say 
softness—inherent in modern psychiatry. 
As Professor Jerome Hall has noted fairly 
bluntly, “because Anglo-American 
criminal law embodies and safeguards 
important values, it ought to be obvious 
that not all the discoveries of psychiatry 
are grounds for modification of the 
criminal law.” One important example of 
this attitude has always been the 
widespread concern that the insanity 
defense “does not protect the public.” 
Thus, it is suggested that retribution is 

the theory that probably “most sharply 
separates the psychoanalyst and the 
moralist.” 
 
4. Substantive Doctrinal 
Developments 
Prior to the mid-nineteenth century, the 
development of the insanity defense 
tracked both the prevailing scientific and 
popular concepts of mental illness, 
responsibility and blameworthiness. 
Before M’Naghten, the substantive 
insanity defense went through three 
significant stages: the “good and evil” test, 
the “wild beast” test, and the “right and 
wrong” test. Each of these tests reflected 
prevailing cultural and social myths, the 
triumph of superstition and demonology 
over enlightenment and reason, and the 
spurious use of science to justify the 
imposition of specific behavioral norms. 
 
These opinions reflected the public’s 
demand for an all-or-nothing test of 
insanity, a conceptualization which has 
been peculiarly foreign to psychiatry since 
at least the middle of the nineteenth 
century. Similarly, the demonological 
concept of mental illness retained its 
power centuries after the scientific study 
of human behavior supplanted this realm 
of theological dogma; yet, the perception 
of mental illness as a “separate and 
pernicious external agent” persists to this 
day. 
 
Virtually all the developments in insanity 
defense jurisprudence, from M’Naghten to 
the American Law Institute’s Model Penal 
Code test (with detours for the irresistible 
impulse test and the now-abandoned 
Durham “product” experiment), reflected 
the prevailing myths, superstition and 
demonology to which I have previously 
referred. Although the M’Naghten test 
was severely criticized for its rigidity, for 
concentrating inappropriately on the 
defendant’s cognitive powers while 
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ignoring “the affective and volitional 
components of behavior,” and for its 
reliance on outmoded psychological 
theory, it was considered “sacrosanct” by 
nearly all American courts for over a 
century, in large part “because the courts 
regard[ed] it as the best criteria yet 
articulated for ascertaining criminal 
responsibility which comports with the 
moral feelings of the community.” 
 
Yet, when the Durham court made its 
decision to reject M’Naghten on the theory 
that the mind of man was a “functional 
unit,” and that a far broader test would be 
appropriate, the new test was criticized as 
a “non-rule” that provided “the jury with 
no standard by which to judge the 
evidence,” misidentified the “moral issue 
of responsibility with the scientific issues 
of diagnosis and causation,” and too 
heavily depended upon expertise, leading 
to the usurpation of jury decision-making 
by psychiatrists. The inevitable 
dismantling of Durham was completed in 
United States v. Brawner, which 
discarded the “product” test, but which 
added a volitional question to 
M’Naghten’s cognitive inquiry. However, 
the assumption that its spreading 
adoption would thus augur the death of 
M’Naghten has proven to be inaccurate. 
 
Within a few years of Brawner, local 
outcry over the minute handful of cases 
involving insanity acquittees who were 
subsequently released from secure 
conditions of custody and then committed 
criminal acts provided the impetus for the 
creation of a hybrid verdict to be known 
as “guilty but mentally ill (GMBI).” This 
verdict would ostensibly “protect the 
public from violence inflicted by persons 
with mental ailments who slipped 
through the cracks in the criminal justice 
system.” 
 

This public anger culminated in the “river 
of fury” that was undammed in the wake 
of the Hinckley acquittal. Within days 
“[t]he most ‘celebrated’ insanity trial in 
American history had instantly become 
the most ‘outrageous’ verdict.” Eighty-
three percent of the respondents to a 
national overnight poll thought justice 
was not done.  
 
There was little ambiguity in the results: 
Separate streams of public opinion—
outrage over the courts’ perceived 
“softness on crime”; outrage over a 
jurisprudential system that could even 
allow a defendant who shot the President 
in cold blood (on national television) to 
plead “not guilty” (by any reason); outrage 
at a jurisprudential system that 
countenanced obfuscatory and confusing 
testimony by competing teams of 
psychiatrists as to the proper 
characterization of a defendant’s mental 
illness; in short, outrage over the “abuse” 
of the insanity defense—became a river of 
fury after the [Not Guilty by Reason of 
Insanity (NGRI)] verdict was announced. 
 
Twenty-six different pieces of legislation 
were soon introduced into Congress to 
abolish or limit the insanity defense. The 
bill that was ultimately enacted as the 
Insanity Defense Reform Act of 1984 
(IDRA) had the effect of “returning the 
insanity defense in federal jurisdictions to 
status quo ante 1843: the year of . . . 
M’Naghten.” Fundamentally, the bill that 
was ultimately enacted changed the law 
in four material ways: 1) it shifted the 
burden of proof to defendants, by a 
quantum of clear and convincing evidence; 
2) it articulated, for the first time, a 
substantive insanity test, adopting a more 
restrictive version of M’Naghten, thus 
discarding the ALI-Model Penal Code test 
previously in place in all federal circuits; 
3) it established strict procedures for the 
hospitalization and release of defendants 
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found NGRI and incompetent to stand 
trial; and 4) it severely limited the scope 
of expert testimony in insanity cases. 
 
The states quickly followed the lead of the 
federal government in similarly reducing 
both the substantive and procedural 
components of the defense. This reduction 
simply reflected legislative confirmation 
of a recent empirical survey that revealed 
that the “wild beast” conception of 
insanity remained “representative of most 
people’s implicit theories of 
responsibility.”  
 

 
 

Model Penal Code § 2.01 (2001) 
 
Requirement of Voluntary Act; Omission 
as Basis of Liability; Possession as an Act. 
 
(1) A person is not guilty of an offense 
unless his liability is based on conduct 
that includes a voluntary act or the 
omission to perform an act of which he is 
physically capable. 
(2) The following are not voluntary acts 
within the meaning of this Section: 
(a) a reflex or convulsion; 
(b) a bodily movement during 
unconsciousness or sleep; 
(c) conduct during hypnosis or resulting 
from hypnotic suggestion; 
(d) a bodily movement that otherwise is 
not a product of the effort or 
determination of the actor, either 
conscious or habitual. 
(3) Liability for the commission of an 
offense may not be based on an omission 
unaccompanied by action unless: 
(a) the omission is expressly made 
sufficient by the law defining the offense; 
or 
(b) a duty to perform the omitted act is 
otherwise imposed by law. 
(4) Possession is an act, within the 
meaning of this Section, if the possessor 

knowingly procured or received the thing 
possessed or was aware of his control 
thereof for a sufficient period to have been 
able to terminate his possession. 
 

 
 

Doing in M’Naghten 
Justice Danielle Wolfson (1966) 

 
There was little question that Narcotics 
Addict Charles Freeman had actually 
been pushing heroin. And it was hardly 
surprising that the court found him 
guilty—despite the defense contention 
that Freeman may have known that what 
he was doing was wrong, but had neither 
the capacity nor the will to be responsible 
for his acts. The judge was simply 
following a century-old precedent; he was 
applying the M’Naghten Rule, which 
holds that a man may be judged not 
responsible or insane only if he did not 
know what he was doing, or did not know 
that what he was doing was wrong. 
Nonetheless, in a decision that reflects a 
growing cooperation between the law and 
psychiatry, the three-judge U.S. Court of 
Appeals for the Second Circuit reversed 
Freeman’s conviction last week and 
ordered him retried. M’Naghten, said 
Justice Irving Kaufman for the 
unanimous three-man panel, is out of 
date. 
 
In a lucid, 45-page decision replete with 
psychiatric, legal and historical 
scholarship, Kaufman suggested that 
M’Naghten has really been out of date 
since its formulation in 1843, when Daniel 
M’Naghten tried to assassinate British 
Prime Minister Sir Robert Peel and killed 
his secretary instead. M’Naghten was so 
clearly out of his mind, said Kaufman, 
that his judges found him not guilty on 
the enlightened theory that his delusion 
of persecution by Peel had caused the act. 
The law’s attitude toward insanity 
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seemed to have taken an impressive leap 
forward. 
 
Queen Victoria would have none of it. 
Distressed by a spate of assassination 
attempts (three on herself and one on her 
prince consort, Albert), she asked the 
House of Lords to review the case, said 
Kaufman. “With the Queen’s hot breath 
on him,” the presiding judge in 
M’Naghten’s case reversed himself and 
applied the “right-wrong” standard. 
 
From then to now, Kaufman recalled, 
critics have complained that the 
narrowness of the test fails to include 
many obviously irresponsible people, and 
prevents psychiatrists from giving the 
court a complete picture of the accused—
information that a jury should properly 
have if it is to judge a defendant’s sanity. 
“Irresistible impulse” has become an 
additional ground for finding insanity in a 
few states, but impulse in practice has 
often had the effect of absolving “crimes of 
passion,” not the coolly considered plots of 
equally insane men. 
 
Then, in 1954, in the case of a 
Washington, D.C., housebreaker, Monte 
Durham, the District of Columbia Circuit 
Court of Appeals declared that a person is 
not criminally responsible if his unlawful 
act was the product of mental disease or 
mental defect. This was a great deal 
broader than M’Naghten, said Kaufman, 
but it created new problems. Deciding 
whether an act is the “product” of a 
disease is difficult, perhaps impossible. 
Moreover, such terms as “mental disease 
and mental defect” give expert psychiatric 
witnesses a blank check. It seems clear 
that a test which permits all to stand or 
fall upon the labels or classifications 
employed by testifying psychiatrists 
hardly affords the court the opportunity to 
perform its function of rendering an 
independent legal and social judgment. 

 
Necessary changes in the law have been 
too long held up by “the outrage of a 
frightened Queen,” wrote Kaufman, and 
he turned to the American Law Institute 
for aid in ending the delay. Criminal 
responsibility, as defined in the A.L.I.’s 
Model Penal Code, he said, is adopted “as 
the standard in the courts of this circuit.”  
The A.L.I. test provides that: “A person is 
not responsible for criminal conduct if at 
the time of such conduct as a result of 
mental disease or defect he lacks 
substantial capacity either to appreciate 
the wrongfulness of his conduct or to 
conform his conduct to the requirements 
of law.” However, “repeated criminal 
conduct” does not alone prove such 
abnormality. 
 
What Kaufman and his fellow judges 
liked about the new rule was that it was 
not only a giant step forward from 
M’Naghten but also a viable solution to 
the problems in Durham. Instead of 
“knowing” the difference between right 
and wrong, the defendant is now subject 
to the subtler requirement of 
“appreciating” it. Similarly, proving the 
act a “product” of the disease now 
becomes the more reasonable task of 
showing that the disease resulted in a loss 
of “substantial capacity” to obey the law. 
“We do not delude ourselves in the belief 
that the American Law Institute test is 
perfect,” concluded Kaufman. But “the 
impossibility of guaranteeing that a new 
rule will always be infallible cannot 
justify continued adherence to an 
outmoded standard.” 
 

 
 

James Holmes Trial: Judge Clears 
Insanity Plea’s Constitutionality 

John Ingold (May 29, 2013) 
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Colorado’s laws for insanity pleas do not 
violate the U.S. Constitution, the judge in 
the Aurora movie theater shooting 
murder case has ruled. 
 
The judge’s order clears up the last 
disputed issues around a tendered 
insanity plea for theater shooting suspect 
James Holmes. Judge Carlos Samour, 
who issued Wednesday’s ruling, is 
expected to decide at a hearing on Friday 
whether to accept Holmes’ insanity plea. 
 
Attorneys for Holmes argued that the 
state’s laws on insanity pleas violated 
Holmes’ rights against self-incrimination. 
 
The laws require defendants pleading not 
guilty by reason of insanity to cooperate 
in a court-ordered independent 
psychiatric evaluation. If defendants do 
not cooperate, they will be barred from 
calling any mental-health experts of their 
own to testify on their behalf at trial—or 
at a death-penalty sentencing hearing. 
 
Holmes’ attorneys said the laws amounted 
to a compulsion to confess. They also said 
the law hurts Holmes’ rights to due 
process because evidence of 
noncooperation could be used against him. 
“[I]t is well settled and fundamental that 
a defendant may not be penalized for the 
exercise of his Fifth Amendment right to 
remain silent,” Holmes’ attorneys wrote in 
a motion earlier this year. 
 
But Samour ruled Wednesday that 
Colorado’s law requiring cooperation in 
the evaluation is needed to maintain a 
level playing field. 
 
“[I]f the defendant fails to cooperate with 
the examination, the prosecution is placed 
at a severe disadvantage when 
attempting to rebut psychiatric evidence 
presented by the defendant,” Samour 
wrote in his order. 

 
Without the cooperation provision, 
Samour wrote, “it is difficult to imagine a 
rational and equitable administration of 
the death penalty in Colorado in a case 
involving an insanity plea.” 
 
Before Samour can decide whether to 
accept an insanity plea from Holmes, he 
must first advise Holmes of the 
consequences of making such a plea—
including the requirement for cooperation 
in a psychiatric evaluation. By 
challenging the constitutionality of the 
state’s insanity-plea rules, Holmes’ 
lawyers threw the proposed contents of 
Samour’s advisement into doubt. By 
resolving the dispute on Wednesday, 
Samour cleared the way for Friday’s 
hearing. If Samour accepts Holmes’ 
insanity plea, the required evaluation 
could add months of delay to the case. 
 

 
 

Colorado Revised Statutes § 16-8-106 
(2013) 

 
(1) All examinations ordered by the court 
in criminal cases shall be accomplished by 
the entry of an order of the court 
specifying the place where such 
examination is to be conducted and the 
period of time allocated for such 
examination. The defendant may be 
committed for such examination to the 
Colorado psychiatric hospital in Denver, 
the Colorado mental health institute at 
Pueblo, the place where he or she is in 
custody, or such other public institution 
designated by the court. In determining 
the place where such examination is to be 
conducted, the court shall give priority to 
the place where the defendant is in 
custody, unless the nature and 
circumstances of the examination require 
designation of a different facility. The 
defendant shall be observed and 
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examined by one or more psychiatrists or 
forensic psychologists during such period 
as the court directs. For good cause 
shown, upon motion of the prosecution or 
defendant, or upon the court’s own 
motion, the court may order such further 
or other examination as is advisable 
under the circumstances. Nothing in this 
section shall abridge the right of the 
defendant to procure an examination as 
provided in section 16-8-108. 
(2)(a) The defendant shall have a privilege 
against self-incrimination during the 
course of an examination under this 
section. The fact of the defendant’s 
noncooperation with psychiatrists, 
forensic psychologists, and other 
personnel conducting the examination 
may be admissible in the defendant’s trial 
on the issue of insanity or impaired 
mental condition and in any sentencing 
hearing held pursuant to section 18-1.3-
1201 or 18-1.3-1302. This paragraph (a) 
shall apply only to offenses committed 
before July 1, 1995. 
(b) The defendant shall have a privilege 
against self-incrimination during the 
course of an examination under this 
section. The fact of the defendant’s 
noncooperation with psychiatrists, 
forensic psychologists, and other 
personnel conducting the examination 
may be admissible in the defendant’s trial 
on the issue of insanity and in any 
sentencing hearing held pursuant to 
section 18-1.3-1201 or 18-1.4-102. This 
paragraph (b) shall apply to offenses 
committed on or after July 1, 1995, but 
prior to July 1, 1999. 
(c) The defendant shall cooperate with 
psychiatrists, forensic psychologists, and 
other personnel conducting any 
examination ordered by the court 
pursuant to this section. Statements 
made by the defendant in the course of 
such examination shall be protected as 
provided in section 16-8-107. If the 
defendant does not cooperate with 

psychiatrists, forensic psychologists, and 
other personnel conducting the 
examination, the court shall not allow the 
defendant to call any psychiatrist, 
forensic psychologist, or other expert 
witness to provide evidence at the 
defendant’s trial concerning the 
defendant’s mental condition including, 
but not limited to, providing evidence on 
the issue of insanity or at any sentencing 
hearing held pursuant to section 18-1.3-
1201 or 18-1.4-102. In addition, the fact of 
the defendant’s noncooperation with 
psychiatrists, forensic psychologists, and 
other personnel conducting the 
examination may be admissible in the 
defendant’s trial to rebut any evidence 
introduced by the defendant with regard 
to the defendant’s mental condition 
including, but not limited to, the issue of 
insanity and in any sentencing hearing 
held pursuant to section 18-1.3-1201 or 
18-1.4-102, C.R.S. This paragraph (c) 
shall apply to offenses committed on or 
after July 1, 1999. 

 
 

 
CONSTITUTION OF THE UNITED STATES 

OF AMERICA 
 
Amendment V 
 
No person . . . shall be compelled in any 
criminal case to be a witness against 
himself. 
 

 
 

Requiring a Criminal Defendant to 
Submit to a Government Psychiatric 

Examination: An Invasion of the 
Privilege Against Self-Incrimination 

Dr. Marissa Cohn (1970) 
 
The issue of an accused’s mental condition 
can arise in the criminal justice process 
with respect to two questions: whether 
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the accused is competent to stand trial 
and whether he can be held criminally 
responsible for committing the acts with 
which he is charged. If competent and 
sane, the defendant faces possible 
criminal punishment. Findings of present 
incompetency or insanity at the time of 
the crime—at the urging of the state or 
the defendant—almost always result in 
the defendant’s being committed 
indefinitely to a mental institution. In 
order to procure evidence on these issues, 
statutes operative in at least thirty states, 
the District of Columbia, and the other 
federal jurisdictions authorize a court to 
order a government psychiatric 
examination of the accused. Most of the 
remaining states have similar common 
law rules. 
 
**** 
 
In an examination a psychiatrist would 
seek knowledge of defendant’s mind by 
methods that differ according to the 
preliminary evaluation of symptoms and 
the aspect of the personality being 
investigated. To investigate physiological 
causes for abnormal behavior, the doctor 
may administer a truly physical 
examination, including X-rays, blood tests 
and electroencephalograms. But to 
evaluate the non-physiological aspects of 
the subject’s personality the doctor 
naturally must rely on the subject’s 
expressions. Asking the subject for a 
narration of the events of his life, 
including personality-molding experiences 
and any past manifestations of mental 
problems, is typical. To investigate the 
defendant’s orientation the psychiatrist 
will ask questions to test his memory, and 
to investigate his capacity for conceptual 
thinking. The doctor will be interested 
also in the subject’s conscious perception 
of himself and external situations. Thus 
he may ask the subject about his present 
feelings and values in order to determine 

whether he seems in touch with reality 
and whether he holds particular conscious 
feelings or ideas that would affect 
competency or sanity. The psychiatrist 
may ask for the subject’s own view of the 
ultimate question of his competency or 
sanity. On the question of competency, 
the doctor may question the subject about 
what he thinks his role will be during the 
trial. On the question of sanity at the time 
of the alleged crime, the doctor may 
assume that the subject committed the 
acts charged and question him about his 
view of the facts and the feelings which he 
experienced at the time of the crime. In 
order to reach ideas and values that lie in 
the defendant’s subconscious, which have 
been prevented from coming to conscious 
awareness by such psychic defense 
mechanisms as repression or denial, the 
doctor may rely on techniques of 
association as opposed to logical, coherent 
thinking. Thus the doctor might elicit the 
defendant’s thoughts in response to ink 
blots, pictures, or verbal phrases and look 
for themes that appear in the subject’s 
responses. In addition to noting verbal 
responses, the doctor will closely observe 
the emotional attitude of the defendant as 
revealed by demeanor evidence: the tone 
of his voice, movements of his body, and 
reactions such as sweating or shaking 
from nervousness. The examiner’s 
diagnosis is dependent on all the various 
types of information he has obtained: any 
indication of physiological defects, and the 
verbal communications and expressions of 
emotion as keys to the subject’s 
orientation and the content of his 
conscious and subconscious ideas. 
 
**** 
 
The privilege against self-incrimination is 
limited not only by the types of 
information involved but also by the types 
of consequences that may result from 
disclosure of the information. 
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Imprisonment based on a finding of guilt 
—on the urging of the state—is 
traditionally recognized as an 
incriminating result. 
 
But the question arises whether the 
indefinite commitment of a defendant to a 
mental institution—as a result of the 
state’s urging of a finding of incompetency 
or of criminal irresponsibility by reason of 
insanity—is an incriminating result 
giving rise to the protection of the 
privilege. The Fifth Amendment’s 
application to “any criminal case” might 
be thought to make any deprivation of 
liberty imposed by the criminal justice 
process, including commitment to a 
mental institution, the basis for the 
privilege’s protection. Yet courts have 
focused not on the forum of the disclosure 
but on the consequences, and thus might 
not extend the privilege to criminal 
commitment where the purpose is not to 
punish the individual. In defining the 
requisite consequences the courts have 
gone beyond traditional criminal 
sanctions, but they have not yet 
elaborated a general rationale 
determining which noncriminal, 
government-sought deprivations of liberty 
or property should give rise to the 
privilege. Several limiting principles have 
been suggested. 
 
One principle is that sanctions give rise to 
the privilege against self-incrimination 
only when based on an act proscribed by a 
criminal statute. 
 
**** 
 
A second possible limiting principle asks 
whether the legal consequences of a 
proceeding are similar in degree of 
deprivation of liberty to the traditional 
criminal punishment, confinement in jail.  
 
**** 

 
A third suggested limit is that the 
purpose of the incarceration be for 
punishment rather than treatment.  
 
**** 
 
In fact, commitment of the incompetent 
and the insane is in many cases simply 
preventive detention of the sort which 
may be the basis for invocation of the 
“criminal” procedural protections. For 
instance, individuals are committed on 
the basis of incompetency or insanity 
regardless of whether they are treatable. 
Even the theory that therapy relieves the 
necessity for procedural protections is 
doubtful. Though treatment implies 
“humane . . . goals,” treatment that is the 
purpose of commitment for incompetency 
to stand trial or criminal irresponsibility 
is itself intended to protect society. It 
attempts to accomplish this goal by curing 
the defendant so that he will no longer 
pose a threat of injuring others. This 
motivation appears in legislative 
consideration of commitment, in statutory 
standards for commitment, and in the 
practice of committing individuals despite 
their ability to take care of themselves 
adequately. That psychiatric therapy may 
lead to a cure does not distinguish this 
incarceration from imprisonment, which 
also is intended in theory to rehabilitate 
individuals.  
 

 
 

Estelle v. Smith 
Supreme Court of the United States 

(1981) 
 

We granted certiorari to consider whether 
the prosecution’s use of psychiatric 
testimony at the sentencing phase of 
respondent’s capital murder trial to 
establish his future dangerousness 
violated his constitutional rights.  
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On December 28, 1973, respondent Ernest 
Benjamin Smith was indicted for murder 
arising from his participation in the 
armed robbery of a grocery store during 
which a clerk was fatally shot, not by 
Smith, but by his accomplice. In 
accordance with Art. 1257(b)(2) of the 
Tex. Penal Code Ann. concerning the 
punishment for murder with malice 
aforethought, the State of Texas 
announced its intention to seek the death 
penalty. Thereafter, a judge of the 195th 
Judicial District Court of Dallas County, 
Texas, informally ordered the State’s 
attorney to arrange a psychiatric 
examination of Smith by Dr. James P. 
Grigson to determine Smith’s competency 
to stand trial. 
 
Dr. Grigson, who interviewed Smith in 
jail for approximately 90 minutes, 
concluded that he was competent to stand 
trial. In a letter to the trial judge, Dr. 
Grigson reported his findings: “[I]t is my 
opinion that Ernest Benjamin Smith, Jr., 
is aware of the difference between right 
and wrong and is able to aid an attorney 
in his defense.” This letter was filed with 
the court’s papers in the case. Smith was 
then tried by a jury and convicted of 
murder. 
 
**** 
 
The fact that respondent’s statements 
were uttered in the context of a 
psychiatric examination does not 
automatically remove them from the 
reach of the Fifth Amendment. The state 
trial judge, sua sponte, ordered a 
psychiatric evaluation of respondent for 
the limited, neutral purpose of 
determining his competency to stand trial, 
but the results of that inquiry were used 
by the State for a much broader objective 
that was plainly adverse to respondent. 
Consequently, the interview with Dr. 

Grigson cannot be characterized as a 
routine competency examination 
restricted to ensuring that respondent 
understood the charges against him and 
was capable of assisting in his defense. 
Indeed, if the application of Dr. Grigson’s 
findings had been confined to serving that 
function, no Fifth Amendment issue 
would have arisen. 
 
Nor was the interview analogous to a 
sanity examination occasioned by a 
defendant’s plea of not guilty by reason of 
insanity at the time of his offense. When a 
defendant asserts the insanity defense 
and introduces supporting psychiatric 
testimony, his silence may deprive the 
State of the only effective means it has of 
controverting his proof on an issue that he 
interjected into the case. Accordingly, 
several Courts of Appeals have held that, 
under such circumstances, a defendant 
can be required to submit to a sanity 
examination conducted by the 
prosecution’s psychiatrist.  
 
**** 
 
In Miranda v. Arizona, the Court 
acknowledged that “the Fifth Amendment 
privilege is available outside of criminal 
court proceedings and serves to protect 
persons in all settings in which their 
freedom of action is curtailed in any 
significant way from being compelled to 
incriminate themselves.” Miranda held 
that “the prosecution may not use 
statements, whether exculpatory or 
inculpatory, stemming from custodial 
interrogation of the defendant unless it 
demonstrates the use of procedural 
safeguards effective to secure the 
privilege against self-incrimination.” 
Thus, absent other fully effective 
procedures, a person in custody must 
receive certain warnings before any 
official interrogation, including that he 
has a “right to remain silent” and that 
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“anything said can and will be used 
against the individual in court.” The 
purpose of these admonitions is to combat 
what the Court saw as “inherently 
compelling pressures” at work on the 
person and to provide him with an 
awareness of the Fifth Amendment 
privilege and the consequences of forgoing 
it, which is the prerequisite for “an 
intelligent decision as to its exercise.”  
 
The considerations calling for the accused 
to be warned prior to custodial 
interrogation apply with no less force to 
the pretrial psychiatric examination at 
issue here. Respondent was in custody at 
the Dallas County Jail when the 
examination was ordered and when it was 
conducted. That respondent was 
questioned by a psychiatrist designated 
by the trial court to conduct a neutral 
competency examination, rather than by a 
police officer, government informant, or 
prosecuting attorney, is immaterial. When 
Dr. Grigson went beyond simply reporting 
to the court on the issue of competence 
and testified for the prosecution at the 
penalty phase on the crucial issue of 
respondent’s future dangerousness, his 
role changed and became essentially like 
that of an agent of the State recounting 
unwarned statements made in a 
postarrest custodial setting. During the 
psychiatric evaluation, respondent 
assuredly was “faced with a phase of the 
adversary system” and was “not in the 
presence of a person acting solely in his 
interest.” Yet he was given no indication 
that the compulsory examination would 
be used to gather evidence necessary to 
decide whether, if convicted, he should be 
sentenced to death. He was not informed 
that, accordingly, he had a constitutional 
right not to answer the questions put to 
him. 
 
The Fifth Amendment privilege is “as 
broad as the mischief against which it 

seeks to guard,” and the privilege is 
fulfilled only when a criminal defendant is 
guaranteed the right “to remain silent 
unless he chooses to speak in the 
unfettered exercise of his own will, and to 
suffer no penalty . . . for such silence.” We 
agree with the Court of Appeals that 
respondent’s Fifth Amendment rights 
were violated by the admission of Dr. 
Grigson’s testimony at the penalty phase. 
 
**** 
 
Rehnquist, J., concurring:  
Since this is enough to decide the case, I 
would not go on to consider the Fifth 
Amendment issues and cannot subscribe 
to the Court’s resolution of them. I am not 
convinced that any Fifth Amendment 
rights were implicated by Dr. Grigson’s 
examination of respondent. Although the 
psychiatrist examined respondent prior to 
trial, he only testified concerning the 
examination after respondent stood 
convicted. As the court in Hollis v. Smith, 
analyzed the issue: “The psychiatrist’s 
interrogation of [defendant] on subjects 
presenting no threat of disclosure of 
prosecutable crimes, in the belief that the 
substance of [defendant’s] responses or 
the way in which he gave them might cast 
light on what manner of man he was, 
involved no ‘compelled testimonial self-
incrimination’ even though the 
consequence might be more severe 
punishment.” 
 
Even if there are Fifth Amendment rights 
involved in this case, respondent never 
invoked these rights when confronted 
with Dr. Grigson’s questions. The Fifth 
Amendment privilege against compulsory 
self-incrimination is not self-executing. 
“Although Miranda’s requirement of 
specific warnings creates a limited 
exception to the rule that the privilege 
must be claimed, the exception does not 
apply outside the context of the inherently 
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coercive custodial interrogations for which 
it was designed.” The Miranda 
requirements were certainly not designed 
by this Court with psychiatric 
examinations in mind. Respondent was 
simply not in the inherently coercive 
situation considered in Miranda. He had 
already been indicted, and counsel had 
been appointed to represent him. No 
claim is raised that respondent’s answers 
to Dr. Grigson’s questions were 
“involuntary” in the normal sense of the 
word. Unlike the police officers in 
Miranda, Dr. Grigson was not questioning 
respondent in order to ascertain his guilt 
or innocence. Particularly since it is not 
necessary to decide this case, I would not 
extend the Miranda requirements to cover 
psychiatric examinations such as the one 
involved here. 

 
 

Pierson v. Post 
Supreme Court of New York (1805) 

 
The question submitted by the counsel in 
this cause for our determination is, 
whether Lodowick Post, by the pursuit 
with his hounds in the manner alleged in 
his declaration, acquired such a right to, 
or property in, the fox, as will sustain an 
action against Pierson for killing and 
taking him away? 
 
**** 
 
The foregoing authorities are decisive to 
show that mere pursuit gave Post no legal 
right to the fox, but that he became the 
property of Pierson, who intercepted and 
killed him. 

 
 
What is the Next Step for Companion 

Pets in the Legal System?  
Schyler P. Simmons (2013) 

  
Similar to many minors, pets have 

complex needs that they are unable to 
express. However, “for courts to consider 
the interests of animals, they must first 
accept the premise that animals have a 
legal personality, which is predicated on 
having the rights and privileges of a legal 
person, including the ability to sue or be 
sued.” Interestingly, the court has 
recognized other nonhuman entities, such 
as corporations and ships, as having a 
legal personality. These nonhuman 
entities are often times called “juristic 
persons.” The court has limited the rights 
of these nonhuman entities in scope, and 
their rights are not equal to the rights of 
natural persons. Nevertheless, the ability 
to treat these entities as persons in some 
ways but not in others suggests that the 
court could give animals personhood 
status for limited purposes. 
 
**** 
 
Thus, similar to a guardian acting on the 
minor’s behalf, if an animal guardianship 
is established, then the animal-
guardian—or legally appointed 
guardian—could take responsibility for 
animal victims from local officials and 
bring suit on the animal’s behalf. 
 
Under the parent–child standard, the 
animal-guardian will have a duty to 
provide basic necessities including 
medical care, psychological care, and 
education to the companion pet. Similar 
to unfit parents of minors, if the animal-
guardian is unable to provide the 
companion pet with the proper care then 
a court will appoint a legal guardian, 
which is a natural process that courts can 
easily handle. The legal system has 
already seen appointment of “special 
masters” to oversee complicated animal 
abuse cases. For example, when Michael 
Vick was on trial for dog fighting, the 
court appointed a guardian/special master 
to represent the interests of the forty-nine 
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pit bull victims. In Michael Vick’s case, 
the special master considered what was in 
the best interest of the pets when deciding 
on “transporting the animals off the 
property, feeding the animals, providing 
the animals with medical attention, and 
finding the animals new homes.” 
 

 
 

BOULDER REVISED CODE  
Ch. 6-1-7 (2013) 

 
No person owning or keeping an animal 
shall fail to provide it with minimum care 
and to keep it under conditions under 
which its enclosure is not overcrowded, 
unclean, or unhealthy. 
(a)  An animal is deprived of minimum 
care if it is not provided with care 
sufficient to preserve the health and well-
being of the animal considering the 
species, breed, and type of animal and, 
except for emergencies or circumstances 
beyond the reasonable control of the 
guardian, minimum care includes, but is 
not limited to, the following requirements: 
(1)  Food of sufficient quantity and quality 
to allow for normal growth or 
maintenance of body weight. 
(2)  Tethered or confined animals shall at 
all times be provided receptacles kept 
constantly filled with clean water. Snow 
or ice is not an adequate water source. 
Fowl shall at all times be provided 
receptacles kept constantly filled with 
clean water. 
(3)  In the case of pet or other domestic 
animals other than livestock or poultry, 
access to a barn, doghouse, or other 
enclosed structure sufficient to protect the 
animal from wind, rain, snow, or sun and 
which has adequate bedding to protect 
against cold and dampness. 
(4)  Veterinary care deemed necessary by 
a reasonably prudent person to relieve 
distress from injury, neglect, or disease. 
 

 
 

Only in Boulder: A Home for Pet 
“Guardians” 

Ryan Morgan (2009) 
 

The inspiration for a campaign came to 
Rita Anderson just after a cold winter day 
in 1999, as she watched a Dalmatian she 
called “Mikey” shivering in a backyard 
that bordered on Martin Park. 
 
Legally, the dog’s owners weren’t being 
cruel. Mikey had a doghouse where he 
could escape the cold and the heat, which 
is what animal control officers told 
Anderson when she called them asking for 
help—as she did on several occasions. 
 
Then a friend told her about a budding 
movement among animal-rights 
supporters to refer to pets’ owners as 
“guardians.” And that’s when she decided 
to try and convince the Boulder City 
Council to change the city’s ordinances, 
striking “owner” in favor of “guardian.” 
 
**** 
 
Alan Boles, an assistant city attorney who 
also worked on the language, said the 
measure wasn’t meant to create change 
overnight. 
 
“I’ve always viewed it as symbolic. But 
Boulder loves symbolic actions,” he said. 
“Our transgender ordinance is essentially 
symbolic, our foreign policy is essentially 
symbolic. Symbolism is important in 
Boulder.” 
 
In Defense of Animals, an animal-rights 
group that once employed Anderson, 
started a campaign in the wake of the 
successful change in Boulder to convince 
other cities to follow suit. In the past nine 
years, 18 cities have made the change, 
ranging in temperament from Berkeley, 
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California, to Bloomington, Indiana. 
 
Nearly a decade later, when Boles sees 
signs at city parks that urge “guardians” 
to look after their animals, Boles thinks 
the language is a small, but positive, step. 
 

 
 

Pet Owner or Guardian? 
Animal Health Institute (2005) 

 
There is no doubt that inserting the word 
“guardian” in place of “owner” in 
describing the relationship between a 
human and a pet would be regarded by 
courts as a meaningful change. Courts 
would then fall back on the long-
established use of the word “guardian,” 
which is typically applied to minors. 
Guardianship, in legal terms, is a complex 
fiduciary relationship subject to court 
approval. It is not a status that is sought 
to upgrade the status or standing of an 
individual, but one that is used as a 
fallback when no natural guardian—or 
parent—is present. 
 
**** 
 
The law recognizes, for example, that pets 
are not the same kind of property as desks 
or cars. Rather, each state in the U.S. has 
laws requiring humane care of pets and 
criminalizing cruelty to animals. Other 
laws set standards for the care and 
handling of companion animals involved 
in commerce. So while pets do not have 
the same legal status as people, they are 
treated as a special type of property, a 
kind of property that requires humane 
treatment by pet owners and protects pets 
from irresponsible neglect and other 
forms of abuse by pet owners. 
 
In contrast, under U.S. law, guardians are 
not owners; they are merely caretakers. 
Guardian status could reduce the petcare 

choices available to the caretakers. 
Legally, for example, human guardians 
must always act in the best interest of the 
“ward.” What is “best” is determined by 
anyone with a self-proclaimed interest or 
expertise and who is willing to use the 
court system to force a caretaker to make 
the “best” decision. 
 

 
 

Making Decisions About Our 
Animals’ Health Care: Does It Matter 

Whether We Are Owners or 
Guardians? 

Susan J. Hankin (2009) 
 

While many of these arguments are more 
plausible than the ones discussed earlier 
in this Part, they still rely on an 
assumption that courts will import the 
legal meaning of guardian in human 
relationships into animal law and thus 
will confuse the intended meaning of 
“guardian” in the animal context with its 
legal meaning in other contexts. And, in 
some cases, this premise has been argued 
very directly. According to the AHI, 
“There is no doubt that inserting the word 
‘guardian’ in place of ‘owner’ in describing 
the relationship between a human and a 
pet would be regarded by courts as a 
meaningful change.” This direct claim 
that courts would consider it a meaningful 
change for the term “guardian” to describe 
the owner−pet relationship does not 
appear to be based on any legal authority. 
There is no evidence that any court 
actually has considered such a change 
meaningful, and it seems unlikely that 
any courts would, given the care that has 
been used in defining this term in animal 
statutes. 
 
It is not clear why many of the opponents 
of animal guardian laws seem so sure that 
courts will consider this change 
meaningful or why so many arguments 
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seem to be based on the premise that the 
meaning of “guardian” in human 
relationships will necessarily be applied 
to human–animal ones. The drafters of 
the animal guardian statutes have been 
very careful to define and limit the 
meaning of this term in animal law. In 
addition, there is certainly a good deal of 
precedent for a word such as “guardian” to 
carry different legal meaning in different 
statutory uses. 
 
**** 
 
In Illinois, for example, one can be the 
guardian of a person, guardian of an 
estate, or both; there are also limited 
guardians, plenary guardians, temporary 
guardians, and successor guardians. 
Maryland’s Health-Care Decisions Act 
provides for the appointment of a 
guardian “for the limited purpose of 
making one or more decisions related to 
the health care of that person.” California, 
which has adopted the Uniform Health-
Care Decisions Act, authorizes advance 
health care directives where one can 
nominate a guardian of the person, 
guardian of the estate, or both. Guardians 
of the person have different rights and 
duties from guardians of an estate, and 
there do not seem to be any arguments, 
like we see in the animal law area, that 
these roles [might] get confused. 
 

 
 

Corso v. Crawford Dog and Cat 
Hospital, Inc.  

Civil Court, City of New York (1979) 
 
This court now overrules prior precedent 
and holds that a pet is not just a thing but 
occupies a special place somewhere in 
between a person and a piece of personal 
property. 
 
**** 

 
In ruling that a pet such as a dog is not 
just a thing I believe the plaintiff is 
entitled to damages beyond the market 
value of the dog. A pet is not an inanimate 
thing that just receives affection it also 
returns it. I find that plaintiff Ms. Corso 
did suffer shock, mental anguish and 
despondency due to the wrongful 
destruction and loss of the dog’s body. She 
had an elaborate funeral scheduled and 
planned to visit the grave in the years to 
come. She was deprived of this right. 
 
This decision is not to be construed to 
include an award for the loss of a family 
heirloom which would also cause great 
mental anguish. An heirloom while it 
might be the source of good feelings is 
merely an inanimate object and is not 
capable of returning love and affection. It 
does not respond to human stimulation; it 
has no brain capable of displaying 
emotion which in turn causes a human 
response. Losing the right to memorialize 
a pet rock, or a pet tree or losing a family 
picture album is not actionable. But a 
dog—that is something else. To say it is a 
piece of personal property and no more is 
a repudiation of our humaneness. This I 
cannot accept. 
 

 
 

Book Review: “Rattling the Cage: 
Toward Legal Rights for Animals” by 

Steve M. Wise 
Judge Richard A. Posner (2000) 

 
The “animal rights” movement is 
gathering steam, and Steven Wise is one 
of the pistons. A lawyer whose practice is 
the protection of animals, he has now 
written a book in which he urges courts in 
the exercise of their common-law powers 
of legal rulemaking to confer legally 
enforceable rights on animals. 
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**** 
 
If Wise is to persuade his chosen 
audience, he must show how courts can 
proceed incrementally, building on 
existing cases and legal concepts, toward 
his goal of radically enhanced legal 
protection for animals.  
 
**** 
 
That is the process that Wise envisages 
for the animal-rights movement, although 
the end point is less clear. We have, Wise 
points out, a robust conception of human 
rights, and we apply it even to people who 
by reason of mental disability cannot 
enforce their own rights but need a 
guardian to do it for them. The evolution 
of human-rights law has involved not only 
expanding the number of rights but also 
expanding the number of rights-holders, 
notably by adding women and blacks. 
(Much of Wise’s book is about human 
rights, and about the methodology by 
which judges enlarge human rights in 
response to changed understandings.) We 
also have a long history of providing legal 
protections for animals that recognize 
their sentience, their emotional capacity, 
and their capacity to suffer pain; these 
protections have been growing too. 
 
**** 
 
Wise is aware that too much emphasis on 
cognitive capacity as the basis for rights 
invites the question: “So what about 
computers?” Some computer scientists 
and philosophers believe that computers 
will soon achieve consciousness. Wise 
brushes this possibility aside with the 
observation that chimpanzees and human 
beings have traveled a similar 
evolutionary path, and computers have 
not—though one might have thought that, 
since computers are a product of the 
human mind, they may “think” along 

somewhat similar lines. Someday, 
perhaps soon, there will be computers 
that have as many “neurons” as 
chimpanzees, and the “neurons” will be 
“wired” similarly. Such computers may 
well be conscious. This will be a problem 
for Wise, for whom the essence of equality 
under law is that individuals with similar 
cognitive capacities should be treated 
alike regardless of their species. Nothing 
in his analysis would permit him to limit 
this principle to “natural” species—for 
what if a human being could be created in 
a laboratory from chemicals, without use 
of any genetic material? Surely Wise 
would agree that such a human being 
would have the same rights as any other 
human being; rights in his view are not 
based on genes. 
 

 
 

Toward a Non-Property Status for 
Animals                                                     

Thomas G. Kelch (1998) 
 

The status of animals as property impacts 
many areas of the law, including standing 
in animal rights cases. Since animals are 
property and have no rights, 
representatives of animals cannot assert 
the interests of animals in the judicial 
system. Only persons have interests 
protected by the law. As a result, the only 
way that an issue relating to the welfare 
of an animal can come before a court is if 
some human can assert a personal 
interest at stake relating to the animal 
sufficient to result in standing. One such 
interest would be property rights in the 
animal. Without such a right, however, 
standing becomes problematic for one 
asserting the interests of an animal. 
 
**** 
 
The other type of rationality frequently 
described as relevant in distinguishing 
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humans from animals is a more 
sophisticated form of rationality that can 
best be described as “deliberative 
rationality.” Deliberative rationality 
requires that the creature is introspective, 
self-aware, and able to engage in self-
analysis. This type of rationality has been 
described as the ability to “talk about 
talk,” which may also be characterized as 
“knowing that I know.” 
 
Is either of these concepts of rationality a 
characteristic that morally distinguishes 
humans and animals? Relational 
rationality seems too weak a form of 
rationality to distinguish humans from 
many animals. Animals can see 
relationships and respond to them. This is 
the way that animals learn. Animals even 
seem to act from desire and belief based 
on past experience. Indeed, Lloyd Morgan 
recognized that this form of rationality 
would not distinguish humans from all 
other animals. Thus, this definition of 
rationality is too broad, as it includes 
many animals in the category of the 
rational and cannot constitute a 
distinguishing characteristic. 
 
Deliberative rationality does not cast the 
concept of rationality so expansively. It 
seems clear that most animals generally 
do not have the ability to deliberate and 
be introspective, although certain 
primates may have this ability. The true 
problem with deliberative rationality as a 
distinguishing characteristic is not that 
most animals are rational in this sense, 
but that some humans are not.  
 

 
 

CONSTITUTION OF THE UNITED STATES 
OF AMERICA 

 
Amendment VIII 
 
Excessive bail shall not be required, nor 

excessive fines imposed, nor cruel and 
unusual punishments inflicted. 
 

 
 

United States v. Virginia 
Supreme Court of the United States 

(1996) 
 
Virginia’s public institutions of higher 
learning include an incomparable military 
college, Virginia Military Institute (VMI). 
The United States maintains that the 
Constitution’s equal protection guarantee 
precludes Virginia from reserving 
exclusively to men the unique educational 
opportunities VMI affords.  
 
**** 
 
Virginia maintains that these 
methodological differences are “justified 
pedagogically,” based on “important 
differences between men and women in 
learning and developmental needs,” 
“psychological and sociological 
differences” Virginia describes as “real” 
and “not stereotypes.”  
 
**** 
 
As earlier stated, generalizations about 
“the way women are,” estimates of what is 
appropriate for most women, no longer 
justify denying opportunity to women 
whose talent and capacity place them 
outside the average description.  
 
**** 
 
In contrast to the generalizations about 
women on which Virginia rests, we note 
again these dispositive realities: VMI’s 
“implementing methodology” is not 
“inherently unsuitable to women”; “some 
women . . . do well under [the] adversative 
model”; “some women, at least, would 
want to attend [VMI] if they had the 
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opportunity”; “some women are capable of 
all of the individual activities required of 
VMI cadets”; and “can meet the physical 
standards [VMI] now impose[s] on men.”  
 
**** 
 
A prime part of the history of our 
Constitution, historian Richard Morris 
recounted, is the story of the extension of 
constitutional rights and protections to 
people once ignored or excluded. VMI’s 
story continued as our comprehension of 
“We the People” expanded. There is no 
reason to believe that the admission of 
women capable of all the activities 
required of VMI cadets would destroy the 
Institute rather than enhance its capacity 
to serve the “more perfect Union.” 
 

 
 

Bradwell v. Illinois  
Supreme Court of the United States 

(1872) 
 
Bradley, J., concurring: 
The humane movements of modern 
society, which have for their object the 
multiplication of avenues for woman’s 
advancement, and of occupations adapted 
to her condition and sex, have my 
heartiest concurrence. But I am not 
prepared to say that it is one of her 
fundamental rights and privileges to be 
admitted into every office and position, 
including those which require highly 
special qualifications and demanding 
special responsibilities. In the nature of 
things it is not every citizen of every age, 
sex, and condition that is qualified for 
every calling and position. It is the 
prerogative of the legislator to prescribe 
regulations founded on nature, reason, 
and experience for the due admission of 
qualified persons to professions and 
callings demanding special skill and 
confidence. This fairly belongs to the 

police power of the State; and, in my 
opinion, in view of the peculiar 
characteristics, destiny, and mission of 
woman, it is within the province of the 
legislature to ordain what offices, 
positions, and callings shall be filled and 
discharged by men, and shall receive the 
benefit of those energies and 
responsibilities, and that decision and 
firmness which are presumed to 
predominate in the sterner sex. 
 

 
 
Pembina Consolidated Silver Mining 

& Milling Co. v. Commonwealth of 
Pennsylvania 

Supreme Court of the United States 
(1888) 

 
The application of the Fourteenth 
Amendment of the Constitution to the 
statute imposing the license tax in 
question is not more apparent than the 
application of the clause of the 
constitution to the rights of citizens of one 
state to the privileges and immunities of 
citizens in other states. The inhibition of 
the amendment that no state shall 
deprive any person within its jurisdiction 
of the equal protection of the laws, was 
designed to prevent any person or class of 
persons from being singled out as a 
special subject for discriminating and 
hostile legislation. Under the designation 
of ‘person’ there is no doubt that a private 
corporation is included. Such corporations 
are merely associations of individuals 
united for a special purpose, and 
permitted to do business under a 
particular name, and have a succession of 
members without dissolution. As said by 
Chief Justice Marshall: “The great object 
of a corporation is to bestow the character 
and properties of individuality on a 
collective and changing body of men.” 
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Ten Lessons Our Constitutional 
Experience Can Teach Us About the 

Puzzle of Animal Rights: The Work of 
Steven M. Wise 

Laurence H. Tribe (2001) 
 
The first lesson that our Constitution 
teaches is that rights are not such a scary 
thing to recognize or to confer, since 
rights are almost never absolute. Arguing 
for constitutional rights on behalf of 
nonhuman beings, which some people 
viscerally oppose, shouldn’t be confused 
with giving certain nonhuman interests 
absolute priority over conflicting human 
claims. Recognizing rights is fully 
consistent with acknowledging 
circumstances in which such rights might 
be overwritten, just as human rights 
themselves sometimes come into conflict. 
That’s something that the National Rifle 
Association, for example, forgets when it 
assumes that, if the Second Amendment 
right to bear arms really protects 
individuals and not just state militias, 
then effective gun control suddenly 
becomes unconstitutional. That simply 
doesn’t follow. That equation mistakenly 
assumes that a right to bear arms, if 
applicable to private citizens, would 
suddenly become absolute—and, of 
course, it wouldn’t. In just the same way, 
if it could really be shown, for example, 
that performing a particular experiment 
on chimpanzees would be the only means 
of relieving some terrible form of human 
suffering, then recognizing the chimps’ 
rights of integrity wouldn’t necessarily 
end the argument under our 
constitutional tradition. It would be open 
to argument that, in that circumstance, 
perhaps the right should give way. It 
wouldn’t follow that it ought to give way, 
but those who oppose what Steve and 
lawyers like him are doing often do so on 
the basis of a myth—the myth that 

conferring rights on nonhuman beings 
would be a conversation-stopper—that it 
would, in effect, preclude the possibility of 
arguing for exceptions. 
 
But, and this is the second lesson, taking 
rights seriously, whether they are the 
rights of people or of other animals, does 
preclude allowing invasions of bodily 
integrity or liberty that are in any sense 
gratuitous or unnecessary, needlessly 
cruel or painful or prolonged, or avoidable 
by using some other less fully autonomous 
and less self-aware life form. Or, better 
still, by using computer simulations. And 
I would venture to say that perhaps 90% 
of the grotesque experimentation now 
done in the name of science itself would 
flunk that simple test. In constitutional 
law, we refer to the principle at work here 
as the requirement of the least invasive 
means or the least restrictive alternative. 
 
The third lesson is that it is a myth—a 
myth that is sometimes accepted even by 
observers as astute as Steve—that our 
legal and constitutional framework has 
never accorded rights to entities other 
than human beings and, therefore, that a 
high wall must be breached or vaulted if 
rights are now to be accorded to 
nonhuman animals. Adopting that myth 
helps to dramatize the crusade and makes 
for a more colorful book—but, and I say 
this with hesitation and deference, it 
could complicate our struggle in the long 
run, because the truth is that even our 
existing legal system, rickety and 
incoherent though it often is, has long 
recognized rights in entities other than 
individual human beings. Churches, 
partnerships, corporations, unions, 
families, municipalities, even states are 
rights-holders; indeed, we sometimes 
classify them as legal persons for a wide 
range of purposes. Broadening the circle 
of rights-holders, or even broadening the 
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definition of persons, I submit, is largely a 
matter of acculturation.  
 
**** 
 
The fourth and closely related lesson is 
that, even when the assignments of rights 
to new entities is widely regarded as only 
a legal fiction—we all know the 
corporation isn’t really a person—even 
when it’s widely regarded as just a fiction, 
that assignment of rights can make a vast 
difference to the real and nonfictional 
protection of the new rights-holders in the 
real world. Steve and his wife and others 
have written about the pathetically 
inadequate statutes banning various 
kinds of cruelty to animals. And it’s true 
that those statutes often contain 
unconscionable substitutive loopholes. 
But the worst loophole in those laws are 
the loopholes found in statutes like the 
Marine Mammal Protection Act, the 
Animal Welfare Act, and the Humane 
Slaughter Act. The loopholes I have in 
mind are structural. What I mean by that 
is that existing state and federal statutes 
depend on enforcement by chronically 
underfunded agencies and by directly 
affected and highly motivated people—
and that’s just not a sufficiently reliable 
source of protection. Recognizing the 
animals themselves by statute as holders 
of rights would mean that they could sue 
in their own name and in their own right. 
Then Steve’s Jerom could file suit as a 
plaintiff. Such animals would have what 
is termed legal standing. Guardians 
would ultimately have to be appointed to 
speak for these voiceless rights-holders, 
just as guardians are appointed today for 
infants, or for the profoundly retarded, or 
for elderly people with advanced 
Alzheimer’s, or for the comatose. But 
giving animals this sort of “virtual voice” 
would go a long way toward strengthening 
the protection they receive under existing 
laws and hopefully improved laws, and 

our constitutional history is replete with 
instances of such legislatively conferred 
standing. 
 
But, as important as they are, we should 
not obsess over legal rights: the fifth 
lesson is that rights are not all they are 
sometimes cracked up to be. Not only can 
they sometimes be overridden, as we saw 
at the outset; they are sometimes 
ineffectual. If you lost the status of 
holding constitutional rights, it does not 
necessarily follow that you are going to be 
reduced to a thing. Put another way, 
constitutional law (and lesser law as well) 
sometimes confers protections by 
identifying and prohibiting wrongs, rather 
than by bestowing rights, and it can 
prohibit those wrongs in terms that are 
sweeping enough to provide a shield that 
is independent of who or what the 
immediate victim of the wrong happens to 
be.  
 
**** 
 
The ninth lesson also bears on the way we 
argue about the boundary between 
humans and nonhuman animals. Steve 
Wise wants to maintain that it is 
necessarily arbitrary to make the 
availability of rights and of legal 
protection co-extensive with the boundary 
of our species. The nub of his argument is 
that our constitutional system is 
committed to treating everyone as an 
individual and thus not lumping entities 
together on a group basis or on the basis 
of the “kind” to which various individuals 
belong. But this kind of argument won’t 
really work very well. It’s just not true 
that race-based affirmative action to 
correct the proven effects of past 
discrimination represents some isolated 
exception to our general insistence on 
always viewing each individual on his or 
her own merits. In fact, our laws and 
traditions do not typically condemn 
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regulations that automatically group 
together everyone who violates some flat 
rule, like everybody who goes above the 
posted speed limit, regardless of 
individual circumstances. Going to court 
and saying, “Look, my eyes are better 
than the average bear, or the conditions 
were such that it was okay to go 60 in a 
50 mile per hour zone,” clearly isn’t going 
to fly. In the same way, our laws and 
traditions don’t condemn a college for 
giving group preferences to alumni 
children, or to kids from Alaska in a 
Missouri school that prizes geographical 
diversity. Our laws and traditions don’t 
condemn a state for setting a drinking age 
of twenty-one without allowing exceptions 
for unusually mature twenty-year-olds. 
When Steve, who condemns assigning 
rights purely on the basis of where the 
group we call “human” begins and ends, 
would extend rights to chimps and 
bonobos as kinds of beings about which he 
has adduced impressive evidence relevant 
to the group as a whole, he wouldn’t 
administer a battery of IQ tests to each 
individual chimp before declaring it 
eligible for these newly proclaimed rights. 
He, like all of us, would make decisions on 
a group basis even as he purports to 
condemn doing so. So those people who 
say we all have rights just because we are 
human, including the infant who can’t 
solve equations, and including the 
comatose person, are not necessarily 
guilty of some form of species 
megalomania or of group think. That’s the 
way our legal system works, and if we 
want to break through that barrier and 
argue that rights shouldn’t stop there, I 
think we need a better reason than the 
proposition that deciding things based on 
the group you belong to automatically 
violates a basic axiom of our legal system. 
So the lesson is that, if we are to oppose 
drawing the line of rights and of 
protection at the boundaries of our own 
species, we need a better reason than the 

proposition that doing so entails a form of 
group justice inimical to our law. 
 

 
 

When Women Don’t Count as People 
Ann Wolner (2011) 

 
I tend to think of myself as a person. I’d 
hazard a guess that most, maybe all, 
American women consider themselves to 
be actual human beings, too. 
 
The U.S. Supreme Court said that’s what 
we are, though it took the court until 
1971. 
 
Justice Antonin Scalia still doesn’t believe 
it. In an interview in California Lawyer 
magazine, he said that the 14th 
Amendment means only men when it says 
states can’t deny “any person” equal 
protection under the law. 
 
And where it says states can’t “deprive 
any person of life, liberty, or property 
without due process of law,” it actually 
means “any man,” according to Scalia. 
 
As for women, the amendment doesn’t 
care, he said. 
 
“Certainly the Constitution does not 
require discrimination on the basis of 
sex,” he said. “The only issue is whether it 
prohibits it. It doesn’t.” 
 
When the amendment was written, 
“Nobody ever thought that that’s what it 
meant,” Scalia said. 
 
**** 
 
That women should have rights equal to 
men was a radical idea in 1868 when the 
Reconstruction Amendments passed. 
(Women didn’t get the federal right to 
vote for another 52 years.) 
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At the time, state laws prevented women 
from owning property, signing contracts, 
serving on juries. Unmarried women were 
freer than their married sisters due to 
notions dating back to English common 
law. 
 
The “very being and legal existence of the 
woman is suspended during the 
marriage,” explained William Blackstone, 
the definitive British legal commentator 
of the 18th century. 
 
It is “consolidated into that of her 
husband under whose wing and protection 
she performs everything,” he wrote. 
 
For its first 200 years, the U.S. Supreme 
Court saw nothing unconstitutional about 
states drawing limits around what women 
could do. 
 
It was just fine, for example, that Illinois 
refused to let them practice law, eight out 
of nine justices said in 1872. When the 
state originally set standards for lawyers, 
“it was with not the slightest expectation 
that this privilege would be extended to 
women,” the Illinois Supreme Court said 
in refusing Myra Bradwell a law license. 
 
**** 
 
State and federal legislatures began 
passing laws barring sex discrimination. 
The Supreme Court didn’t get around to 
finding that women are people, too, until 
1971. 
 
That happened when Sally Reed, who 
wanted to administer the estate of her 
dead son, challenged an Idaho law that 
gave automatic preference to her ex-
husband. 
 
Finally, a unanimous Supreme Court said 
in a ruling written by a conservative that 

the 14th Amendment means that gender 
can’t be used to deny equal protection and 
due process. 
 
“To give a mandatory preference to 
members of either sex,” Chief Justice 
Warren Burger wrote, “is to make the 
very kind of arbitrary legislative choice 
forbidden by the Equal Protection Clause 
of the 14th Amendment.” 
 
By then there could be no doubt that the 
14th Amendment bars sex discrimination. 
It took more than 100 years to make that 
clear, but clear it is, whether Scalia says 
so or not. 

 
 

BP Slapped With Record Fine 
Tom Fowler (2012) 

 
BP agreed to accept criminal 
responsibility for the 2010 Deepwater 
Horizon disaster that killed 11 workers 
and to pay $4.5 billion in fines and 
restitution, the biggest penalty ever levied 
by the U.S. Justice Department. 
 
But the oil producer still faces an even 
costlier battle with the government over 
civil penalties for the pollution unleashed 
when the drilling rig exploded in the Gulf 
of Mexico and caused the worst offshore 
oil spill in U.S. history. 
 
The oil damaged the region’s important 
seafood and tourism industries, resulting 
in billions of dollars in lost revenue. For 
weeks, repeated efforts to stop the 
gushing crude failed, as underwater 
cameras sent the live images to TV 
viewers. Finally, almost three months 
later, the well was capped. 
 
Under the agreement, BP said it will 
plead guilty to 11 felony counts of 
“seaman’s manslaughter” relating to the 
deaths aboard the drilling rig, admitting 
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that its workers were negligent when they 
misinterpreted a key well safety test. 
 
The company also will plead guilty to one 
felony count of obstruction of Congress 
stemming from false information it gave 
about the rate that oil was leaking from 
the well. 
 

 
 

Quote 
Sentencing of Susan B. Anthony (1874) 

 
Judge Hunt: Has the prisoner anything 
to say why sentence shall not be 
pronounced? 
 
Anthony: Yes, your honor, I have many 
things to say; for in your ordered verdict 
of guilty, you have trampled under foot 
every vital principle of our government. 
My natural rights, my civil rights, my 
political rights, my judicial rights, are all 
alike ignored. Robbed of the fundamental 
privilege of citizenship, I am degraded 
from the status of a citizen to that of a 
subject; and not only myself individually, 
but all of my sex, are, by your honor’s 
verdict, doomed to political subjection 
under this, so-called, form of government. 
 
Judge Hunt: The Court cannot listen to 
a rehearsal of arguments the prisoner’s 
counsel has already consumed three hours 
in presenting. 
 
Anthony: May it please your honor, I am 
not arguing the question, but simply 
stating the reasons why sentence cannot, 
in justice, be pronounced against me. 
Your denial of my citizen’s right to vote, is 
the denial of my right of consent as one of 
the governed, the denial of my right of 
representation as one of the taxed, the 
denial of my right to a trial by a jury of 
my peers as an offender against law, 

therefore, the denial of my sacred rights 
to life, liberty, property and . . .  
 
Judge Hunt: The Court cannot allow the 
prisoner to go on. 
 
Anthony: But your honor will not deny 
me this one and only poor privilege of 
protest against this high-handed outrage 
upon my citizen’s rights. May it please the 
Court to remember that since the day of 
my arrest last November, this is the first 
time that either myself or any person of 
my disfranchised class has been allowed a 
word of defense before judge or jury. 
 
Judge Hunt: The prisoner must sit 
down; the Court cannot allow it. 
 
 **** 
 
Anthony: Yes, your honor, but by forms 
of law all made by men, interpreted by 
men, administered by men, in favor of 
men, and against women; and hence, your 
honor’s ordered verdict of guilty, against a 
United States citizen for the exercise of 
“that citizen’s right to vote,” simply 
because that citizen was a woman and not 
a man. But, yesterday, the same man-
made forms of law, declared it a crime 
punishable with $1,000 fine and six 
months’ imprisonment, for you, or me, or 
any of us, to give a cup of cold water, a 
crust of bread, or a night’s shelter to a 
panting fugitive as he was tracking his 
way to Canada. And every man or woman 
in whose veins coursed a drop of human 
sympathy violated that wicked law, 
reckless of consequences, and was 
justified in so doing.  
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Quote 
Game of Thrones 

 
Septa Mordane: A noble lady does not 
feed her dogs at her table. 
 
Sansa: She's not a dog, she's a direwolf. 
Anyway, Father said we could keep them 
with us if we want. 
 

 
 
 

Interwoven Threads: Some Thoughts 
on Professor MacKinnon’s Essay “Of 

Mice and Men” 
Lee Hall (2005) 

 
Animal rights may draw sustenance and 
power from the feminist movement; and it 
must. This is so, I submit, for at least 
three reasons. First, humans overwhelm 
and make use of other animals in a 
manner similar to the methods in which 
humans overwhelm and make use of other 
humans on account of sex. Second, the 
modern animal advocacy movement, 
which seeks to liberate a class of beings 
oblivious to the legal arguments 
surrounding that quest, is thus especially 
susceptible to conciliation with welfare-
oriented charity—a form of paternalism 
which derails its progress. And third, 
many of the animal advocacy movement’s 
proponents, and the bulk of its rank and 
file, were and are, according to historical 
and contemporary wisdom, women. On 
various levels, then, this movement 
presumably stands to learn much of value 
from the feminist movement. 
 
Thus it is felicitous that Catharine 
MacKinnon has contributed an essay 
titled “Of Mice and Men: A Feminist 
Fragment on Animal Rights” to Cass 
Sunstein and Martha Nussbaum’s 

recently published Animal Rights, shining 
the spotlight on issues of relevance to (at 
least) the first two of the three 
abovementioned points. MacKinnon’s 
central question is whether “missing the 
misogyny in animal use and abuse” is 
detrimental to gaining rights for 
nonhuman animals.  
 
**** 
 
In Part III of this response, I shall 
address Professor MacKinnon’s 
observation that “animal rights are poised 
to develop first for a tiny elite, the 
direction in which the ‘like us’ analysis 
tends.” While the grant of privileges for a 
few select members of a systematically 
oppressed group insulates some 
individuals from experiencing the full 
force of that oppression, exceptional 
treatment for the preferred minority 
within an oppressed class can come at the 
expense of the progress of the whole. This 
is likely to occur in an animal advocacy 
movement that focuses special resources 
and time on nonhuman apes and other 
animals who remind us of ourselves—
often to the detriment of animals who 
seem unlike us. 
 
In Part IV, I shall examine the traditions 
of breeding and trading other animals as 
companions, and how those traditions 
connect with humanity’s domination of 
animals in other ways. While advocates 
decry the oppression and destruction in 
egregious abuse cases, they have long 
avoided the thoughts that lead to 
oppression and destruction. Viewing 
domestication as a mutual benefit, most 
advocates bear out MacKinnon’s point 
that the coercive effects of this socially 
constructed hierarchy become invisible in 
the same way the effects of the sexual 
hierarchy do, and that “love and 
protection” are invoked as if to negate the 
domination. Unwilling to focus on 
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hierarchy as a central issue, and even 
willing to attempt to employ domination 
as a tactic in activism, many activists fail 
to perceive the myriad and interrelated 
injustices that become hallmarks of a 
patriarchal society. On a closely related 
note, Part V of this essay will consider the 
ways in which modern animal welfare 
groups, often employing celebrity 
spokespeople, encourage benevolence to 
owned animals by presenting the idea of 
pet ownership in ostensibly respectful 
language. In this way they advocate on 
behalf of domesticated animals without 
challenging the dominance inherent in 
the domestication itself. 
 
If there is a way out of the cyclical pattern 
of domination and benevolence, 
MacKinnon’s “feminist fragment” raises a 
question of great significance to those 
hoping to find it. Thus, in Part VI, I shall 
make an effort to answer Professor 
MacKinnon’s key question with respect to 
the animals themselves: “what they want 
from us, if anything other than to be let 
alone, and what will it take to learn the 
answer.” Guided by lessons we can derive 
from agitation against the social 
hierarchy that implicates every one of us, 
we can, I believe, define “animal rights” in 
the best possible way. 
 
**** 
 
III. The Like-Us Trap 
The question becomes: Are they like us? 
The issue is not the answer; the issue is, 
is this the right question? It is why 
animals should have to be like people to 
be let alone by them, to be free of the 
predations and exploitations and 
atrocities people inflict on them, or to be 
protected from them. Why should animals 
have to measure up to humans’ standards 
for humanity before their existence 
counts? 
 

To demonstrate that they do resemble 
human beings in morally significant ways, 
advocates rely on researchers to carry out 
experiments in laboratories. The irony 
here is obvious, although such a catch-22 
situation is not altogether surprising. 
Some examples of advocacy for nonhuman 
interests are focused on training to the 
point where it is virtually impossible to 
tell if advocates are asking that other 
animals actually be freed from human 
society, or really advocating greater 
protections for those animals who become 
increasingly adept at doing what humans 
want them to do. A notice about “the 
Intellectual Chimp Ai” from the Discovery 
Channel described Ai in the following 
way: 
 
 The Intellectual chimp Ai, a female 
chimpanzee, has been learning—and 
“teaching”—at the Primate Research 
Institute of Kyoto University for about 20 
years. She can grasp abstract concepts 
such as colour and numbers and now she’s 
tackling money, accepting coins as 
payment for successful work and using 
them to buy apple slices. Primatologist 
Jane Goodall believes that Ai is beginning 
to reveal the full potential of chimpanzee 
intelligence. 
 
In context, this seems to say that Ai is 
able to be habituated to the capitalist 
values of her tutors, and for that reason is 
revealing “the full potential” of 
chimpanzee intelligence. From a rights 
perspective, however, Ai could have only 
reached this “full potential” in the 
chimpanzees’ territory—not in a 
laboratory in Japan. Moreover, nonhuman 
beings should not have to learn to buy 
slices of apples to be protected from the 
indignities which human beings would 
continue to impose on them. One of those 
indignities is twenty years in a lab. Thus 
MacKinnon touches on a key point when 
expressing a suspicion that “the primary 
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model of animal rights to date—one that 
makes animals objects of rights in 
standard liberal moral terms—misses 
animals on their own terms, just as the 
same tradition has missed women on 
theirs” and adds: “If this is right, seeking 
animal rights on a ‘like-us’ model of 
sameness may be misconceived, 
unpersuasive, and counterproductive.” 
 
**** 
 
V. Romantic Paternalism 
There can be no doubt that our Nation 
has had a long and unfortunate history of 
sex discrimination. Traditionally, such 
discrimination was rationalized by an 
attitude of “romantic paternalism” which, 
in practical effect, put women, not on a 
pedestal, but in a cage. 
 
Perhaps we could gain an insight into our 
love of animals owned in the private 
sphere by considering U.S. Supreme 
Court Justice Brennan’s observation that 
our long history of patriarchal dominion 
“was rationalized by an attitude of 
‘romantic paternalism.’” Personal 
affection for individual women, however 
sincere, does not disprove the existence of 
institutionalized oppression. We 
rationalize a traditional tendency to 
oppress animals in part by making 
ourselves their benefactors. In practical 
effect, this does not put them in a loftier 
place; it keeps them forever in cages. 
 
**** 
 
Both women and animals are seen as 
needing to be subdued and controlled. 
Both are imagined as dangerously 
powerful so must be kept powerless; if not 
locked up and kept down and in place, 
and killed when they step out, they will 
take over, overrun civilization, make 
chaos, end the known world. They can be 
subjected to similar treatment, often by 

the same people in the same course of 
conduct, including torture, battering, 
terrorizing, taunting, humiliation, and 
killing. 
 
Women in various cultures have, 
moreover, been systematically controlled 
in obvious physical ways, through brain 
surgery and various non-therapeutic 
interventions under the guise of medical 
treatment, foot-binding, extremes of 
restrictive and highly sexualized clothing, 
genital mutilations, the industries that 
traffic in female flesh, the massive 
amount of rape and attempted rape, 
infanticide, starvation, denial of 
permission to engage in physically 
strenuous social activities, and other 
coercive actions. Women, too, have been 
stripped of their sense of self-esteem and, 
often, of their requirements for survival 
by being deliberately disrespected and 
treated as playthings, as man’s 
companions, as helpers, as pets. The 
disrespect and the denial of the basic 
requirements for survival still go on, and, 
on a planet of finite resources now 
teeming with six billion people, can be 
expected to intensify. And yet throughout 
various cultures, the inequities are 
largely rendered invisible by the 
philosophy of natural difference. As 
humans have not renounced the 
dominator culture in our social 
relationships, it’s unsurprising that the 
paradigm flows over to the human 
relations with the other animals of the 
planet. 
 
**** 
 
VI. Rising Up Off the Page 
Just as our solution is ours, their solution 
has to be theirs. What is called “animal 
law” has been human law: the laws of 
humans on or for or about animals. These 
are laws about humans’ relations to 
animals. Who asked the animals? 
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ALL CREATURES GREAT AND SMALL 
James Herriot 

 
If having a soul means being able to feel 
love and loyalty and gratitude, then 
animals are better off than a lot of 
humans. 
 

 
 

WHERE THE RED FERN GROWS 
Wilson Rawls 

 
“Men,” said Mr. Kyle, “people have been 
trying to understand dogs ever since the 
beginning of time. One never knows what 
they’ll do. You can read every day where a 
dog saved the life of a drowning child, or 
lay down his life for his master. Some 
people call this loyalty. I don’t. I may be 
wrong, but I call it love—the deepest kind 
of love.” 

 
 

 
Otani ex rel. Shigaki v. Broudy 

Court of Appeals of Washington (2002) 
 
The issue in this appeal is whether loss of 
enjoyment of life is recoverable by a 
decedent’s estate in a survival action as 
an item of damage compensating for the 
decedent’s shortened life expectancy. We 
conclude it is not, and reverse an award of 
$450,000 to the estate of a decedent who 
died shortly after surgery without 
conscious pain or awareness that she had 
been fatally injured. Had the decedent 
lived, she would have had no claim for 
loss of life; therefore, no such claim 
survived to her personal representative. 
 
The facts are uncontested. While 
performing surgery upon Yaeko Otani to 
implant a pacemaker, appellant Dr. David 
Broudy punctured his patient’s aorta, 

causing uncontrollable bleeding. Ms. 
Otani was unconscious when injured and 
died several hours later without regaining 
consciousness. 
 
**** 
 
The personal representative of Ms. 
Otani’s estate sued Dr. Broudy under 
Washington’s wrongful death and survival 
statutes. Following a bench trial, the 
court found that Dr. Broudy negligently 
caused Ms. Otani’s death. In the wrongful 
death action, the trial court awarded 
damages of $125,000 each to Ms. Otani’s 
two children as statutory beneficiaries. In 
the survival action, the court awarded the 
estate $450,000 for “Loss of enjoyment of 
life which includes shortened life 
expectancy,” as well as $3,854 for burial 
expenses and $42,762.73 for medical bills. 
 
The only issue raised in this appeal is 
whether the award of $450,000 for loss of 
enjoyment of life was authorized under 
Washington’s survival statutes. 
 
**** 
 
While both survival statutes now allow a 
decedent’s estate to recover for the 
decedent’s pain and suffering, there must 
be evidence that the decedent experienced 
pain and suffering even if only for a short 
time. Loss of enjoyment of life must 
likewise be experienced in life before it 
can become the basis for an award of 
damages. For this reason, it is available 
in a personal injury action, but not in a 
survival action. 
 
The estate argues that Ms. Otani, 
whether conscious or not, did experience 
the loss of 7.9 years of her life. The estate 
further argues that to hold she did not 
experience this loss “would be analogous 
to saying that a person who lies comatose 
for six months following a collision has 
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suffered no compensable noneconomic loss 
because that person is not cognizant of 
any loss.” But the estate clearly was not 
seeking an award for any loss experienced 
by Ms. Otani in the few short hours 
between her injury and her death, and 
thus we are not asked to decide whether 
such damages would be available in the 
case of a person who was comatose for an 
extended period before death. Rather, the 
question is whether to award damages for 
a number of years after death. Because 
this was a loss which, in the trial court’s 
words, “begins with the death,” it is not a 
claim Ms. Otani would have been able to 
make if she were still alive. In a survival 
action, shortened life expectancy is 
relevant “only to the extent it affects the 
loss of value of a decedent’s future 
earning capacity.”  
 
**** 
 
Thus, to a large extent it has been the 
plaintiff’s consciousness of his or her 
inability to enjoy life that we have 
compensated under the rubric of “loss of 
life’s pleasures.” Unlike one who is 
permanently injured, one who dies as a 
result of injuries is not condemned to 
watch life’s amenities pass by. Unless we 
are to equate loss of life’s pleasures with 
loss of life itself, we must view it as 
something that is compensable only for a 
living plaintiff who has suffered from that 
loss. 

 
 

 
McDougald v. Garber  

Court of Appeals of New York (1989) 
 
This appeal raises fundamental questions 
about the nature and role of nonpecuniary 
damages in personal injury litigation. By 
nonpecuniary damages, we mean those 
damages awarded to compensate an 
injured person for the physical and 

emotional consequences of the injury, 
such as pain and suffering and the loss of 
the ability to engage in certain activities. 
Pecuniary damages, on the other hand, 
compensate the victim for the economic 
consequences of the injury, such as 
medical expenses, lost earnings, and the 
cost of custodial care. 
 
The specific questions raised here deal 
with assessment of nonpecuniary 
damages and are (1) whether some degree 
of cognitive awareness is a prerequisite to 
recovery for loss of enjoyment of life and 
(2) whether a jury should be instructed to 
consider and award damages for loss of 
enjoyment of life separately from damages 
for pain and suffering. We answer the 
first question in the affirmative and the 
second question in the negative. 
 
On September 7, 1978, plaintiff Emma 
McDougald, then 31 years old, underwent 
a Caesarean section and tubal ligation at 
New York Infirmary. Defendant Garber 
performed the surgery; defendants 
Armengol and Kulkarni provided 
anesthesia. During the surgery, Mrs. 
McDougald suffered oxygen deprivation 
which resulted in severe brain damage 
and left her in a permanent comatose 
condition. This action was brought by 
Mrs. McDougald and her husband, suing 
derivatively, alleging that the injuries 
were caused by the defendants’ acts of 
malpractice. 
 
A jury found all defendants liable and 
awarded Emma McDougald a total of 
$9,650,102 in damages, including 
$1,000,000 for conscious pain and 
suffering and a separate award of 
$3,500,000 for loss of the pleasures and 
pursuits of life. The balance of the 
damages awarded to her were for 
pecuniary damages—lost earnings and 
the cost of custodial and nursing care. Her 
husband was awarded $1,500,000 on his 
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derivative claim for the loss of his wife’s 
services. On defendants’ posttrial 
motions, the trial judge reduced the total 
award to Emma McDougald to $4,796,728 
by striking the entire award for future 
nursing care ($2,353,374) and by reducing 
the separate awards for conscious pain 
and suffering and loss of the pleasures 
and pursuits of life to a single award of 
$2,000,000. Her husband’s award was left 
intact. On cross appeals, the Appellate 
Division affirmed and later granted 
defendants leave to appeal to this court. 
 
**** 
 
What remains in dispute, primarily, is the 
award to Emma McDougald for 
nonpecuniary damages. At trial, 
defendants sought to show that Mrs. 
McDougald’s injuries were so severe that 
she was incapable of either experiencing 
pain or appreciating her condition. 
Plaintiffs, on the other hand, introduced 
proof that Mrs. McDougald responded to 
certain stimuli to a sufficient extent to 
indicate that she was aware of her 
circumstances. Thus, the extent of Mrs. 
McDougald’s cognitive abilities, if any, 
was sharply disputed. 
 
**** 
 
We begin with the familiar proposition 
that an award of damages to a person 
injured by the negligence of another is to 
compensate the victim, not to punish the 
wrongdoer. The goal is to restore the 
injured party, to the extent possible, to 
the position that would have been 
occupied had the wrong not occurred. To 
be sure, placing the burden of 
compensation on the negligent party also 
serves as a deterrent, but purely punitive 
damages—that is, those which have no 
compensatory purpose—are prohibited 
unless the harmful conduct is intentional, 
malicious, outrageous, or otherwise 

aggravated beyond mere negligence. 
 
Damages for nonpecuniary losses are, of 
course, among those that can be awarded 
as compensation to the victim. This aspect 
of damages, however, stands on less 
certain ground than does an award for 
pecuniary damages. An economic loss can 
be compensated in kind by an economic 
gain; but recovery for noneconomic losses 
such as pain and suffering and loss of 
enjoyment of life rests on “the legal fiction 
that money damages can compensate for a 
victim’s injury.” We accept this fiction, 
knowing that although money will neither 
ease the pain nor restore the victim’s 
abilities, this device is as close as the law 
can come in its effort to right the wrong. 
We have no hope of evaluating what has 
been lost, but a monetary award may 
provide a measure of solace for the 
condition created. 
 
Our willingness to indulge this fiction 
comes to an end, however, when it ceases 
to serve the compensatory goals of tort 
recovery. When that limit is met, further 
indulgence can only result in assessing 
damages that are punitive. The question 
posed by this case, then, is whether an 
award of damages for loss of enjoyment of 
life to a person whose injuries preclude 
any awareness of the loss serves a 
compensatory purpose. We conclude that 
it does not. 
 
Simply put, an award of money damages 
in such circumstances has no meaning or 
utility to the injured person. An award for 
the loss of enjoyment of life “cannot 
provide [such a victim] with any 
consolation or ease any burden resting on 
him. He cannot spend it upon necessities 
or pleasures. He cannot experience the 
pleasure of giving it away.” 
  
We recognize that, as the trial court 
noted, requiring some cognitive 
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awareness as a prerequisite to recovery 
for loss of enjoyment of life will result in 
some cases “in the paradoxical situation 
that the greater the degree of brain injury 
inflicted by a negligent defendant, the 
smaller the award the plaintiff can 
recover in general damages.” The force of 
this argument, however—the temptation 
to achieve a balance between injury and 
damages—has nothing to do with 
meaningful compensation for the victim. 
Instead, the temptation is rooted in a 
desire to punish the defendant in 
proportion to the harm inflicted. However 
relevant such retributive symmetry may 
be in the criminal law, it has no place in 
the law of civil damages, at least in the 
absence of culpability beyond mere 
negligence. 
 
Titone, J., dissenting: 
The majority’s holding represents a 
compromise position that neither 
comports with the fundamental principles 
of tort compensation nor furnishes a 
satisfactory, logically consistent 
framework for compensating 
nonpecuniary loss. Because I conclude 
that loss of enjoyment of life is an 
objective damage item, conceptually 
distinct from conscious pain and suffering, 
I can find no fault with the trial court’s 
instruction authorizing separate awards 
and permitting an award for “loss of 
enjoyment of life” even in the absence of 
any awareness of that loss on the part of 
the injured plaintiff. Accordingly, I 
dissent. 
 
It is elementary that the purpose of 
awarding tort damages is to compensate 
the wronged party for the actual loss he or 
she has sustained. Personal injury 
damages are awarded “to restore the 
injured person to the state of health he 
had prior to his injuries because that is 
the only way the law knows how to 
recompense one for personal injuries 

suffered.” Thus, this court has held that 
“[t]he person responsible for the injury 
must respond for all damages resulting 
directly from and as a natural 
consequence of the wrongful act.” 
 
The capacity to enjoy life—by watching 
one’s children grow, participating in 
recreational activities, and drinking in the 
many other pleasures that life has to 
offer—is unquestionably an attribute of 
an ordinary healthy individual. The loss 
of that capacity as a result of another’s 
negligent act is at least as serious an 
impairment as the permanent destruction 
of a physical function, which has always 
been treated as a compensable item under 
traditional tort principles. Indeed, I can 
imagine no physical loss that is more 
central to the quality of a tort victim’s 
continuing life than the destruction of the 
capacity to enjoy that life to the fullest. 
 
Unquestionably, recovery of a damage 
item such as “pain and suffering” requires 
a showing of some degree of cognitive 
capacity. Such a requirement exists for 
the simple reason that pain and suffering 
are wholly subjective concepts and cannot 
exist separate and apart from the human 
consciousness that experiences them. In 
contrast, the destruction of an individual’s 
capacity to enjoy life as a result of a 
crippling injury is an objective fact that 
does not differ in principle from the 
permanent loss of an eye or limb. As in 
the case of a lost limb, an essential 
characteristic of a healthy human life has 
been wrongfully taken, and, consequently, 
the injured party is entitled to a monetary 
award as a substitute, if, as the majority 
asserts, the goal of tort compensation is 
“to restore the injured party, to the extent 
possible, to the position that would have 
been occupied had the wrong not 
occurred.”  
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Significantly, this equation does not 
suggest a need to establish the injured’s 
awareness of the loss. The victim’s ability 
to comprehend the degree to which his or 
her life has been impaired is irrelevant, 
since, unlike “conscious pain and 
suffering,” the impairment exists 
independent of the victim’s ability to 
apprehend it. Indeed, the majority 
reaches the conclusion that a degree of 
awareness must be shown only after 
injecting a new element into the equation. 
Under the majority’s formulation, the 
victim must be aware of the loss because, 
in addition to being compensatory, the 
award must have “meaning or utility to 
the injured person.” This additional 
requirement, however, has no real 
foundation in law or logic. “Meaning” and 
“utility” are subjective value judgments 
that have no place in the law of tort 
recovery, where the primary goal is to find 
ways of quantifying, to the extent 
possible, the worth of various forms of 
human tragedy. 
 
**** 
 
In fact, while “pain and suffering 
compensates the victim for the physical 
and mental discomfort caused by the 
injury; loss of enjoyment of life 
compensates the victim for the limitations 
on the person’s life created by the injury,” 
a distinctly objective loss. In other words, 
while the victim’s “emotional response” 
and “frustration and anguish” are 
elements of the award for pain and 
suffering, the “limitation of life’s 
activities” and the “inability to participate 
in activities” that the majority identifies 
are recoverable under the “loss of 
enjoyment of life” rubric. Thus, there is no 
real overlap, and no real basis for concern 
about potentially duplicative awards 
where, as here, there is a properly 
instructed jury. 
 

 
 

Holston v. Society of The Third Order 
of St. Francis  

Appellate Court of Illinois (1993) 
 

The jury awarded on count I $600,000 for 
decedent’s pain and suffering and 
$400,000 for decedent’s disability and 
disfigurement. The jury awarded on count 
II $5 million for the loss of society, 
companionship, and services suffered by 
decedent’s son and daughter, $1.2 million 
for the loss of society, companionship, and 
services suffered by decedent’s husband, 
and $100,000 for the loss of money and 
goods suffered by decedent’s son, 
daughter, and husband. The total verdict 
for count I was one million dollars, and 
the total verdict for count II was $6.3 
million. 
 
**** 
 
Defendant also argues that plaintiffs 
should not have been awarded 
nonpecuniary damages for disability for 
the time that decedent was comatose and 
unconscious because nonpecuniary loss 
should be measured by the impact of the 
loss on the injured person’s psyche. 
 
Plaintiffs respond that decedent suffered 
brain damage that caused a coma from 
which she never recovered and that the 
coma resulted in decedent becoming 
totally disabled. 
 
**** 
 
In Flannery v. U.S., plaintiff became 
permanently comatose as a result of brain 
damage. The court stated that under the 
Tort Claims Act damages were generally 
determinable under state law and that 
the United States was to be held liable to 
the same extent as a private individual 
under similar circumstances, except 
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punitive damages were not allowable. To 
the extent that an award gave more than 
the actual loss suffered by the claimant, it 
was punitive under federal law.  
 
In Flannery, there was no likelihood that 
plaintiff would ever become aware of 
anything. The court held that an award 
for the loss of enjoyment of life could not 
provide him with any consolation or ease 
any burden resting upon him because he 
could not spend the monetary award upon 
necessities or pleasures. It was a 
compensatory award only to those 
relatives who would survive him. Since 
the award could not provide plaintiff with 
any direct benefit, the award was punitive 
and not allowable under the Federal Tort 
Claims Act.  
 
**** 
 
Reasoning similar to the federal Flannery 
decision was given in McDougald v. 
Garber, which held that there must be 
some level of cognitive awareness in order 
for a plaintiff to recover for the loss of 
enjoyment of life. The court stated that an 
award of damages for loss of enjoyment of 
life to a person whose injuries precluded 
any awareness of the loss did not serve a 
compensatory purpose because the award 
of damages in such circumstances had no 
meaning or utility to the injured person. 
Such an award would be punitive.  
 
The dissent argued that the capacity to 
enjoy life was an attribute of an ordinary 
healthy individual and was compensable 
just as the loss of a limb. The inability to 
comprehend the degree to which 
plaintiff’s life had been impaired was 
irrelevant because the impairment existed 
independently of the ability to apprehend 
it. The dissent rejected the majority’s 
requirement that the award must have 
meaning or utility to the injured person.  
 

In Gregory v. Carey, a man who was in a 
vegetative state as a result of surgery 
received an award for disability. 
Defendants objected to plaintiff’s 
argument that the disabled patient 
suffered a loss of enjoyment of life. 
Defendants argued on appeal that if one 
could not suffer mental anguish, one could 
not suffer loss of enjoyment of life. The 
court held that it was proper for plaintiff 
to argue that the patient had suffered a 
loss of enjoyment of life and that the trial 
court properly instructed the jury that 
such a loss was an element of disability, 
pain, and suffering.  
 

 
 

New York Court of Appeals Denies 
Loss-of-Enjoyment Damages to 

Comatose Plaintiffs  
Dr. Joe Smith (1990) 

 
In its effort to control large malpractice 
awards, the McDougald court adopted an 
incoherent approach to the problem of 
damages for loss of enjoyment of life. 
Beginning with conclusory assertions 
about the character of loss of enjoyment 
and the nature of tort damages, the court 
proceeded to deny loss-of-enjoyment 
damages to comatose plaintiffs without 
fully considering the ramifications of its 
actions. 
 
The court’s claim that damages for 
negligent injury serve only to compensate 
the victim does not by itself compel or 
deny a loss-of-enjoyment award to a 
comatose plaintiff. Rather, this 
characterization mandates an award for 
any recognizable loss stemming from the 
negligent act. For most plaintiffs, 
recognizable losses will include subjective 
losses, such as pain and suffering, as well 
as objective losses, such as lost wages. A 
comatose plaintiff, however, should only 
be able to recover for objective losses, 
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which exist independently of the 
plaintiff’s subjective ability to feel pain or 
anguish. The question then becomes 
whether or not some aspect of loss of 
enjoyment can be characterized fairly as 
an objective loss. 
 
The majority never explicitly addressed 
the question whether loss of enjoyment is 
an objective loss. Yet its assertion that 
loss-of-enjoyment damages compensate 
for the anguish associated with a victim’s 
decreased ability to enjoy her life derives 
from the idea that loss of enjoyment, by 
itself, is a part of pain and suffering and 
not an objective loss. By conditioning loss-
of-enjoyment damages on a victim’s 
subjective mental anguish, the majority 
ignored the dissent’s suggestion that a 
comatose victim’s loss of awareness, 
including her inability to perceive 
anguish, is itself a significant loss. For the 
dissenters, this loss of the ability to enjoy, 
or even be aware of, life itself is an 
objective loss. 
 
Neither the majority’s nor the dissent’s 
position is entirely convincing. 
Compensating for a comatose plaintiff’s 
permanent loss of consciousness suggests 
that, in a wrongful death action, loss of 
awareness—that is, death itself—should 
also be compensable as an objective loss. 
However, under most wrongful death 
statutes, courts only compensate for 
economic loss, and not for the actual loss 
of life. If a comatose plaintiff’s permanent 
loss of consciousness is no different from 
the loss of life itself, it should not be 
compensable at common law. Yet the 
wrongful death analogy ignores both that 
a comatose plaintiff who brings a loss-of-
enjoyment claim remains alive, and that 
her life has been diminished by her 
inability to live as others do. 
Consciousness, though essential to 
ordinary human life, should not be 
equated with life itself. 

 
**** 
 
The McDougald court’s theoretical 
protests aside, ordinary tort damages 
serve both to compensate the victim and 
to provide incentives for present and 
future plaintiffs and defendants to 
exercise due care. The failure to award 
loss-of-enjoyment damages to comatose 
plaintiffs could hamper the incentive 
effects of malpractice liability by ensuring 
smaller awards for the most severe 
injuries. The denial of damages will 
provide a perverse incentive to physicians 
by rewarding them for a greater lapse of 
care. 
 

 
 

Hedonic Damages: 
An Alternative Approach 

Trent Webb (1992) 
 
When a person sustains an injury for 
which an action at law may lie, many 
varied and complex legal doctrines for 
compensation are implicated. These 
theories for recovery may be catalogued in 
two basic groups: economic loss and non- 
economic loss. The legal system has 
become well-versed in the intricacies of 
awards relating to purely economic losses. 
Our system is relatively comfortable with 
the established methods of proof and 
recovery for an injured plaintiff’s future 
pecuniary losses. In fact, it is becoming 
increasingly common for a court to allow 
an economist to testify as an expert 
regarding an injury’s economic impact on 
a plaintiff’s prospective quality of life. In 
recent years, however, those same 
economists have made efforts to assign 
monetary worth to that quality of life 
exclusive of any economic considerations. 
Understandably, courts have been slow to 
embrace economists’ evidence of these 
noneconomic losses. The suspect nature of 
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this evidence, though, pales in comparison 
to the anarchist nature of the underlying 
theories for recovering such noneconomic 
losses. 
 
The most prevalent theory on which 
economists base their noneconomic 
valuations has been termed “hedonic” or 
“loss of enjoyment of life” damages. 
Andrew Horowitz first coined the term 
“hedonic damages” after the Greek word 
“hedone,” meaning pleasure. Stanley v. 
Smith, the first economist to testify as an 
expert as to the amount of a hedonic 
award, defined it to a jury as “distinct 
from the word economic . . . it refers to the 
larger value of life . . . the life at the 
pleasure of society.” Similarly, Daniel 
Polsby, a law professor at Northwestern 
University, described hedonic damages as 
“a version of the traditional damages 
given for pain and suffering . . . [it puts] a 
dollar value on all the fun you would have 
had that you won’t be having.” 
 

 
 

TEXAS CIVIL PRACTICE AND REMEDIES 
CODE § 41.001  

(2003) 
 
“Economic damages” means compensatory 
damages intended to compensate a 
claimant for actual economic or pecuniary 
loss; the term does not include exemplary 
damages or noneconomic damages. 
 
**** 
 
 “Noneconomic damages” means damages 
awarded for the purpose of compensating 
a claimant for physical pain and suffering, 
mental or emotional pain or anguish, loss 
of consortium, disfigurement, physical 
impairment, loss of companionship and 
society, inconvenience, loss of enjoyment 
of life, injury to reputation, and all other 

nonpecuniary losses of any kind other 
than exemplary damages. 
 

 
Paternalism and the Law of 

Contracts 
Anthony T. Kronman (1983) 

 
Our legal system, like every other, limits 
the power of individuals to enlist the state 
in the enforcement of their private 
agreements. In a broad sense, all 
limitations of this sort restrict the 
contractual freedom of those involved by 
depriving them of the right to decide 
whether their voluntary arrangements 
shall be legally binding. Many of these 
limitations are intended to protect the 
interests of third parties, including the 
general interests of society at large: Two 
neighbors cannot make an enforceable 
contract to rob a third, nor can a group of 
businessmen negotiate a price-fixing 
agreement that will be binding as a 
matter of law. Other restraints on 
contractual freedom, however, are 
primarily intended to protect those whose 
freedom they restrict. Restraints of this 
sort aim to protect people from 
themselves by limiting their capacity to 
make enforceable agreements of various 
kinds. 
 
In general, any legal rule that prohibits 
an action on the ground that it would be 
contrary to the actor’s own welfare is 
paternalistic. The prohibition against 
suicide, the requirement that 
motorcyclists wear helmets, laws that 
restrict the use of drugs, or make 
education compulsory are all examples of 
legal paternalism. In this Article, I shall 
be concerned with one branch of this wide 
and heterogeneous family of legal rules—
those that may properly be regarded as 
belonging to the law of contracts because 
the liberty they restrict is the liberty to 
bind oneself by making a legally 
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enforceable promise. 
 
**** 
 
One important example is the varied 
group of restrictions intended to prevent 
an individual from contracting away too 
large a part of his personal liberty. The 
most obvious and elementary restriction 
of this sort is the prohibition against 
contracts of peonage or self-enslavement. 
Similar, though less dramatic, restrictions 
include the bar against agreements 
purporting to waive the promisor’s right 
to engage in a particular profession, 
obtain a discharge in bankruptcy, initiate 
a divorce action, or breach a contract of 
employment and substitute money 
damages for the promised performance. 
Each of these limitations restricts a 
person’s contractual powers by creating 
an inalienable entitlement of some sort, 
and in each case the justification for the 
restriction is the same: A person who 
would give away too much of his own 
liberty must be protected from himself, no 
matter how rational his decision or 
compelling the circumstances. 
 
To justify the prohibition against self-
enslavement and its various corollaries on 
distributive grounds, the concept of 
distributive justice must be expanded in 
ways many will think improper. These 
restrictions are not meant to insure the 
fair distribution of some scarce material 
resource like housing; to the extent they 
are concerned with distribution at all, it is 
with the distribution of a personal right or 
liberty—the liberty to use one’s own self 
in whatever way seems best. It is possible, 
of course, to treat the distribution of this 
right in the same way one treats the 
distribution of rights to nonhuman 
resources, by assuming that, within 
certain very broad limits, a person’s own 
talents and capacities represent assets 
belonging to a common fund, the rights to 

which must be allocated in accordance 
with the same principles of fairness that 
govern the distribution of material goods. 
Pushed to its limits, this view would 
empty the notion of personal identity of 
all meaning and undermine the concept of 
independent individuality on which all 
programs of distributive justice rest. But 
more important for present purposes, 
even if we accept the idea that a right to 
dispose of one’s own self must be justified 
on the same distributive grounds as any 
other entitlement, it is still unclear why 
this right should be limited by a 
prohibition against self-enslavement. One 
can argue, as Mill does, that without such 
a prohibition the right to self-control may 
be destroyed through its alienation and 
conclude that a bar against self-
enslavement is necessary to preserve the 
desired distributional pattern of personal 
liberties. But this begs the question: Why 
does a person’s inability to enslave 
himself increase his self-control rather 
than diminish it? Any theory of 
distributive justice that purports to 
explain the prohibition against self-
enslavement assumes the answer to this 
question, an answer that cannot be 
supplied by the theory itself. 
 
It is even more difficult to explain the bar 
against self-enslavement and other 
analogous legal restrictions in purely 
economic terms. Consider, for example, 
the inability of debtors to contract away 
their statutory right to a discharge in 
bankruptcy. In certain circumstances, it 
may be rational for a debtor to waive his 
right to a discharge in return for a 
reduction in the cost of credit. An 
agreement of this sort can effectively 
communicate information both about the 
debtor’s creditworthiness and the 
likelihood he will need to invoke the 
bankruptcy laws. In some cases, it may 
also be more efficient for the debtor to 
self-insure against the risk of insolvency 
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than for him to purchase insurance from 
his creditor (by retaining the right to 
avoid the debt in bankruptcy). Barring 
the debtor from waiving his right to a 
discharge forces him to employ a more 
expensive method for communicating such 
information or forego the exchange 
entirely (if the creditor refuses to lend on 
any other terms). Both results seem 
inefficient and are difficult to justify from 
an economic point of view. 
 
The same is true of the rule barring 
antenuptial agreements that deprive one 
or both parties of the right to sue for 
divorce. By waiving the right to bring a 
divorce action, an anxious suitor can 
convincingly convey the depth of his or 
her commitment (something a checkered 
marital record, for example, might 
otherwise leave in doubt). Again, the 
power to make an enforceable promise of 
this sort facilitates the communication of 
information regarding the promisor’s 
sincerity and future intentions; a ban on 
such agreements makes this 
communication more difficult and may 
even exclude some from the marriage 
market altogether. 
 
The economic argument in favor of 
allowing parties to make agreements of 
this kind is similar to the argument in 
favor of recognizing the validity of so-
called “penal” clauses in commercial 
contracts. In some cases, it is claimed, a 
buyer or seller can persuade the other 
party of his trustworthiness only by 
promising to pay a penalty in the event he 
fails to perform. The prohibition against 
penal clauses has been vigorously 
attacked in the law and economics 
literature, and it is difficult to see why the 
same argument does not also apply to the 
bar against antenuptial agreements 
depriving one or both parties of the right 
to terminate their relationship by divorce. 
 

Even the basic prohibition against self-
enslavement is suspect from a purely 
economic point of view. If Spartacus 
agrees to become the slave of Claudius in 
return for a guarantee of food, shelter, 
and education for his children, there is no 
a priori basis for thinking the exchange 
inefficient. The welfare of both parties 
may be increased by an arrangement that 
gives one irrevocable control over the 
labor of the other (subject only to a few 
broad restrictions designed to insure the 
slave’s safety and physical health) in 
return for certain contractually specified 
benefits. If the slave lacks the managerial 
skills needed to exploit his own labor most 
productively, it is especially likely that an 
arrangement of this sort will be efficient. 
 
There is, however, at least one plausible 
economic argument for the prohibition 
against self-enslavement. Like the 
nondisclaimable warranty of habitability, 
the bar against self-enslavement can be 
viewed as a second-best device for 
preventing certain forms of deception and 
duress that cannot be attacked more 
directly. If we assume that in most cases a 
person would not contract into slavery 
unless he were illegitimately compelled to 
do so, but that such compulsion is difficult 
to detect and cannot easily be brought 
under existing rules regarding duress and 
unconscionability, a flat prohibition 
against such agreements may be the only 
administratively feasible way of 
preventing illicit coercion. There is, 
however, something unsatisfying about 
this argument: Even if we had an 
inexpensive mechanism that enabled us 
to discriminate, with complete confidence, 
between coerced contracts of enslavement 
and uncoerced ones, many, including 
myself, would still favor the prohibition of 
all such agreements. This suggests that 
our intuitive opposition to self-
enslavement rests upon considerations 
that the argument just sketched does not 
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capture or adequately express. 
 
The effort to justify the prohibition 
against self-enslavement and its legal 
corollaries is made more difficult by the 
fact that many enforceable agreements 
have consequences similar to those the 
restrictions in question forbid. For 
example, although an antenuptial 
agreement waiving either party’s right to 
sue for divorce is unenforceable as a 
matter of law, an agreement that 
penalizes the party initiating a divorce 
action by depriving him or her of any 
interest in the other’s estate may be 
honored, depending upon the 
circumstances and the exact terms of the 
agreement. Beyond a certain point, of 
course, there is little difference between 
simply waiving the right to sue for divorce 
and penalizing its exercise, and it is 
puzzling that the law so clearly forbids 
one, but is increasingly tolerant of the 
other. Similarly, although a loan contract 
waiving the debtor’s right to a discharge 
in bankruptcy is legally invalid, a secured 
transaction in which the debtor uses 
exempt property as collateral is not. The 
purpose of a bankruptcy discharge is to 
give the debtor a fresh start in his 
financial affairs, but the exemption of 
certain property from the bankrupt’s 
estate—historically, a much older feature 
of bankruptcy law than the debtor’s right 
to a discharge—has the same purpose. It 
is not at all clear why a debtor should be 
able to compromise his fresh start by 
contracting away his exemption 
privileges, but not his right to a discharge. 
Even the prohibition against peonage or 
self-enslavement, as well entrenched as it 
is, permits a variety of employment 
relationships that exhibit many of the 
same characteristics. In short, the limits 
each of these “absolute” prohibitions 
imposes on contractual freedom may be 
approached in varying degrees; the result 
is a gray zone of increasing 

restrictiveness, rather than a bright line 
crisply demarcating the permissible from 
the impermissible. Still, one wonders, why 
are there any restrictions at all? 
 
**** 
 
The prohibition against such contracts is 
best explained, in my view, by the special 
threat they pose to the promisor’s 
integrity or self-respect. The nature of 
this threat is revealed with particular 
clarity when the promisor’s own values 
have changed dramatically since he 
entered the contract. To see why this is 
so, it is useful to draw a distinction 
between what I shall call disappointment 
and regret. 
 
Every contractual obligation is 
undertaken on the basis of certain 
assumptions about the world (that the fall 
wheat harvest will be a poor one, that 
Israel and Egypt will remain at peace, 
and so forth). If an assumption proves to 
have been mistaken and one of the parties 
to the contract is deprived of the benefit 
he expected, we say he is disappointed: 
Things have not worked out as he wished. 
It does not follow, however, that a 
disappointed promisor will regard his 
contract as an irrational venture; given 
what he knew at the time he made the 
contract, it may have been perfectly 
rational for him to accept the risks 
associated with it. A mistaken assumption 
need not give the promisor grounds for 
questioning the rationality of his initial 
decision. 
 
Mistakes of this sort, however, are not the 
only reason a person may subsequently 
wish he had refrained from making a 
particular contract. When someone 
assumes a contractual obligation, he 
generally has certain goals he believes 
will be promoted by the arrangement. If 
his goals change, the contract may lose its 
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original attractiveness and become 
pointless (or even reprehensible) from the 
promisor’s point of view, despite the fact 
that all his assumptions about the world 
have proven accurate. Even if the fall 
wheat crop is as bountiful as I predicted, 
making my futures contract hugely 
profitable, I may wish that I had not 
made the agreement if, in the meantime, I 
have experienced a religious conversion 
that causes me to look on every worldly 
endeavor as a polluting distraction. When 
a person wishes that he had not made a 
particular contract because his goals have 
changed, he feels regret, rather than 
disappointment. 
 
There is an important difference between 
regret and disappointment. 
Disappointment does not by itself 
undermine a person’s confidence in the 
rationality of his own choices; regret can 
and often does. Whether it is rational for 
a person to pursue a particular course of 
action depends upon the goals he happens 
to have; these form the framework within 
which the instrumental efficacy of his 
actions must be assessed. If a person is 
merely disappointed by the way things 
turn out (he expected the wheat crop to be 
significantly larger), but his goals remain 
unchanged, the framework within which 
he retrospectively assesses the rationality 
of his contract will be the same as the one 
within which he concluded it was rational 
to make the contract in the first place. A 
person may of course wish that he had not 
made a contract that has become 
burdensome as a result of events he 
believed would not occur. But if there is 
continuity in the goals that shape his 
practical deliberations, his 
disappointment will not lead him to doubt 
the rationality of the original decision, 
given what he then knew; under these 
circumstances, a person is likely to feel 
that he did the best he could; at most, he 
may blame himself for having terminated 

his search for information short of the 
point that was economically justifiable 
and ascribe responsibility for his 
misfortune to the uncertainties that 
plague all human conduct. 
 
If, however, a person’s goals have changed 
significantly, his earlier decision may now 
appear irrational, for his original aims no 
longer provide the framework for his 
deliberations. To assess the rationality of 
his own actions within the context of his 
earlier (now abandoned) goals, a person 
must not only forget what he has learned 
about the world in the meantime; he must 
also suspend his present values and ask 
himself what course of action would be 
rational for a person with the values he 
once had. This is a much more difficult 
task, for it requires the imaginative 
suspension of the evaluative framework 
that presently determines the ends to 
which his knowledge of the world shall be 
put. Some people are able to understand 
empathetically the system of goals that 
guided them at an earlier point in their 
own lives—much as a sociologist or 
anthropologist is able to empathize with 
the subjects of his inquiry, who often 
belong to a very different culture—and to 
understand the meaningfulness of their 
experience from within. Even in the latter 
case, however, our powers of empathy are 
limited, and they seem even more limited 
when we attempt to empathize with the 
selves we once were. Perhaps we feel our 
own personal commitments more 
threatened in the one case than in the 
other; we easily accept the fact that some 
people lead lives directed toward goals 
different from our own, but we often find 
it difficult to acknowledge that we 
ourselves once had significantly different 
values. Whatever the reason, a dramatic 
change in goals weakens our ability to 
review sympathetically our past decisions 
within a now altered or abandoned 
framework of ends; the more radical the 
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change, the more difficult such sympathy 
will be. 
 
When a person cannot overcome the 
distance he feels from his own earlier 
goals, when he cannot view them in the 
detached but empathetic way a sociologist 
might, actions he once thought rational 
may no longer appear so. From the 
standpoint of his present values, which he 
cannot shake off or suspend, his past 
actions may seem pointless or evil; in this 
case, he is likely to regard his earlier 
decisions as a foreign element whose 
continuing influence appears senseless 
from the standpoint of his present goals. 
This can be especially demoralizing. 
Although there are countless ways in 
which a person’s aspirations can be 
defeated by the senselessness of the 
world, if he himself is somehow 
responsible for the defeat, he may feel not 
only that he has been overborne by 
reality, but that he has, in Aristotle’s 
words, failed to be a friend to himself. 
Self-betrayal of this sort weakens a 
person’s confidence in his ability to make 
lasting commitments and guard the 
things he cares for, and this, in turn, 
strikes at his self-respect. When a 
person’s goals change, his past decisions 
can have this effect because these 
decisions remain his own, even though the 
normative standpoint from which they 
once seemed rational has become 
inaccessible. However strongly he now 
regards some earlier decision as a foreign 
element, lodged in his life and exerting an 
irrational influence over it, a person can 
never entirely disown the decision 
(without a considerable amount of bad 
faith) as an arbitrary piece of fate, like 
cancer at an early age. 
 
Normally, when a person makes a 
contract he later comes to regret, he is 
free to abandon the agreement and simply 
compensate the other party for his loss. 

The damages the promisor must pay 
represent the cost of his own decision, and 
the obligation to pay them is a continuing 
reminder of former goals he has since 
modified or abandoned. A reminder of this 
sort may intensify the promisor’s regret 
and make it more difficult for him to 
forget what now seems like an irrational 
decision, but this cannot be avoided 
entirely as long as we adhere to the basic 
rule that a contracting party must pay for 
the losses caused by his own unexcused 
breach. 
 
If, however, the promisor is required to 
perform as he had originally agreed—if he 
is barred from substituting damages for 
the specific performance of his 
obligations—his feelings of regret are 
likely to be intensified, particularly when 
performance entails some ongoing 
personal cooperation with the other party 
or subjection to his personal supervision. 
If the breaching promisor must continue 
to work or live with the other party and 
abide by the terms of a cooperative 
arrangement he now regrets, he will 
almost certainly find it more difficult to 
distance himself from his original values. 
He is likely, as a result, to feel more 
directly tied to the goals he has 
repudiated and to be more painfully 
reminded of their continuing influence in 
his life. By substituting damages for 
performance, the promisor gives his 
original commitment an abstract form 
less closely linked to the specific goals 
that led him to make the commitment in 
the first place; the edge of his regret is 
dulled and its disabling consequences 
ameliorated. If he cannot distance himself 
from the contract by depersonalizing his 
relationship with the other party, the 
promisor’s regret is likely to be more 
intense and its effects more serious; the 
right to depersonalize a contractual 
relationship is an aid to forgetfulness, 
which—within proper limits—is a 
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condition of moral health. 
 
When the promisor’s own values have 
changed dramatically, the compulsory 
performance of a contract requiring his 
personal cooperation with the other party 
may pose a special threat to his integrity 
or self-respect. This is not the only 
situation, however, in which a moral 
danger of this sort may exist. Suppose, for 
example, that an employee working for a 
pharmaceutical concern discovers that his 
company is selling drugs used to produce 
a lethal chemical weapon, a fact he did 
not know when he entered the contract. If 
the employee believes that continuing to 
work for the company is inconsistent with 
certain deeply-held moral convictions, the 
violation of which would be a serious blow 
to his self-respect, he should be permitted 
to quit and pay his employer damages for 
whatever loss the company suffers. 
Perhaps the employee will regard even 
the payment of damages as a morally 
compromising act, but he may well 
consider his continued employment a 
more personal and therefore more 
debasing contribution to a program he 
thinks immoral. The law assures the 
employee’s right to choose between these 
alternatives by refusing to enforce any 
provision in his contract that purports to 
confer a right of specific enforcement on 
the employer. We might, of course, protect 
the employee’s moral integrity by 
relieving him of any duty either to 
perform or pay damages, but a remedy 
with such extreme consequences would 
lend itself to exploitation and tend to 
undermine the stability of contractual 
relations generally. To this extent, the bar 
against self-enslavement may be viewed 
as a compromise that protects employees 
from the special debasement sometimes 
associated with specific performance of an 
obligation, but leaves them exposed to the 
moral risks entailed by any contractual 
commitment made on the basis of 

incomplete information about the world. 
 
Some contracts, of course, are specifically 
enforceable, even though the parties have 
not included a provision to this effect. 
Contracts for the sale of unique goods are 
the most notable example. This may seem 
puzzling, however, for here, too, actual 
performance can be demoralizing in a way 
that compensation is not. Suppose, for 
example, that a seller of machine parts, 
unobtainable from any other source, 
discovers that his buyer intends to use 
them for a purpose the seller considers 
immoral. If the machine parts are unique, 
the seller may be ordered to perform 
despite his moral misgivings and a strong, 
ethically based preference for monetary 
compensation. To be sure, the seller can 
(in theory) buy his way out of the contract 
if his financial resources are adequate, 
but so can an employee who has 
voluntarily enslaved himself; the power to 
buy one’s way out of an obligation is 
therefore insufficient to explain why 
specific performance is granted in one 
case but not the other. 
 
Part of the explanation for this difference 
in treatment is that contracts of 
employment are more difficult to 
specifically enforce because they require 
greater cooperation by the defendant and 
therefore involve an element of moral 
hazard that contracts for the sale of goods 
do not. There is, however, another reason 
why courts are more willing to compel 
performance in the latter case. Long 
personal service under the direction of 
another and the payment of money are in 
reality poles of a continuum; one is the 
least, and the other the most impersonal 
way of meeting a contractual obligation. 
The transfer of property falls somewhere 
in between. Many sales contracts do not 
require any personal cooperation or even 
contact between the parties and are 
therefore closer to the pole of maximum 
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impersonality represented by money 
damages. The more impersonal an act, the 
less likely it is to threaten an actor’s 
integrity or self-respect; taking this into 
account, the specific enforcement of 
contracts for the sale of goods seems more 
defensible from a moral point of view than 
its traditional justification on grounds of 
administrative convenience might 
suggest. 
 
Finally, how is the bar against waiving 
one’s right to a discharge in bankruptcy to 
be explained? Since a waiver of this sort 
merely creates a continuing obligation on 
the part of the promisor to pay his 
prebankruptcy debts, it might not seem to 
pose the same threat to his integrity as 
other forms of self-enslavement, which 
require the performance of more personal 
services. In fact, however, the idea of 
regret, as I have defined it, does help 
explain the institution of bankruptcy and 
the inalienability of the debtor’s right to a 
discharge. 
 
Clearly, a large debt can be a source of 
regret even though its payment does not 
require a continuing personal relationship 
between the parties. It might therefore 
seem sensible to measure the magnitude 
of the debtor’s potential regret by the 
magnitude of the debt itself and to adopt 
a rule relieving him of the duty to repay 
any debt greater than some fixed 
percentage of the total value of his estate. 
At first glance, a rule of this sort seems 
absurd: If a debt could be avoided simply 
because it was equal in amount to, say, 
twenty percent of the debtor’s estate, 
large loans would become unenforceable. 
But bankruptcy is a rule of just this sort: 
If the debtor’s obligations exceed his 
assets—that is, equal more than one 
hundred percent of the value of his 
estate—he may petition himself into 
bankruptcy and be relieved of all 
dischargeable claims against him. 

 
The right to a discharge is usually 
justified in terms of the debtor’s need for a 
fresh start, unhampered by earlier debts. 
One reason for giving the debtor a fresh 
start is to counteract the self-hatred he 
may feel, having mortgaged his entire 
future in a series of past decisions he now 
regrets. Whatever its macroeconomic 
function, the bankruptcy discharge has a 
moral purpose as well—to restore to the 
debtor some measure of confidence in his 
capacity to arrange his future as he 
wishes, free from the dead hand of the 
past. Without such confidence, the debtor 
may lose even that minimum of self-
respect that is a condition for his taking 
an interest in himself and his own life. To 
this extent, the right to a discharge in 
bankruptcy serves the same general goal 
as the right to depersonalize a contractual 
relationship by substituting damages for 
performance, and the inalienability of 
both can be explained on similar grounds. 
Bankruptcy reveals our acceptance of the 
fact that beyond a certain point, the sheer 
magnitude of a person’s debt may be 
demoralizing. The rules of bankruptcy 
thus supplement, in a needed way, the 
other prohibitions against self-
enslavement I have discussed. 
 

 
 

In re Baby M 
Supreme Court of New Jersey (1988) 

 
In this matter the Court is asked to 
determine the validity of a contract that 
purports to provide a new way of bringing 
children into a family. For a fee of 
$10,000, a woman agrees to be artificially 
inseminated with the semen of another 
woman’s husband; she is to conceive a 
child, carry it to term, and after its birth 
surrender it to the natural father and his 
wife. The intent of the contract is that the 
child’s natural mother will thereafter be 
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forever separated from her child. The wife 
is to adopt the child, and she and the 
natural father are to be regarded as its 
parents for all purposes. The contract 
providing for this is called a “surrogacy 
contract,” the natural mother 
inappropriately called the “surrogate 
mother.” 
 
We invalidate the surrogacy contract 
because it conflicts with the law and 
public policy of this State. While we 
recognize the depth of the yearning of 
infertile couples to have their own 
children, we find the payment of money to 
a “surrogate” mother illegal, perhaps 
criminal, and potentially degrading to 
women. Although in this case we grant 
custody to the natural father, the 
evidence having clearly proved such 
custody to be in the best interests of the 
infant, we void both the termination of 
the surrogate mother’s parental rights 
and the adoption of the child by the 
wife/stepparent. We thus restore the 
“surrogate” as the mother of the child. We 
remand the issue of the natural mother’s 
visitation rights to the trial court, since 
that issue was not reached below and the 
record before us is not sufficient to permit 
us to decide it de novo. 
 
We find no offense to our present laws 
where a woman voluntarily and without 
payment agrees to act as a “surrogate” 
mother, provided that she is not subject to 
a binding agreement to surrender her 
child. Moreover, our holding today does 
not preclude the Legislature from altering 
the current statutory scheme, within 
constitutional limits, so as to permit 
surrogacy contracts. Under current law, 
however, the surrogacy agreement before 
us is illegal and invalid. 
 
In February 1985, William Stern and 
Mary Beth Whitehead entered into a 
surrogacy contract. It recited that Stern’s 

wife, Elizabeth, was infertile, that they 
wanted a child, and that Mrs. Whitehead 
was willing to provide that child as the 
mother with Mr. Stern as the father. 
 
The contract provided that through 
artificial insemination using Mr. Stern’s 
sperm, Mrs. Whitehead would become 
pregnant, carry the child to term, bear it, 
deliver it to the Sterns, and thereafter do 
whatever was necessary to terminate her 
maternal rights so that Mrs. Stern could 
thereafter adopt the child. Mrs. 
Whitehead’s husband, Richard, was also a 
party to the contract; Mrs. Stern was not. 
Mr. Whitehead promised to do all acts 
necessary to rebut the presumption of 
paternity under the Parentage Act. 
Although Mrs. Stern was not a party to 
the surrogacy agreement, the contract 
gave her sole custody of the child in the 
event of Mr. Stern’s death. Mrs. Stern’s 
status as a nonparty to the surrogate 
parenting agreement presumably was to 
avoid the application of the baby-selling 
statute to this arrangement.  
 
**** 
 
The Sterns’ complaint, in addition to 
seeking possession and ultimately custody 
of the child, sought enforcement of the 
surrogacy contract. Pursuant to the 
contract, it asked that the child be 
permanently placed in their custody, that 
Mrs. Whitehead’s parental rights be 
terminated, and that Mrs. Stern be 
allowed to adopt the child, i.e., that, for all 
purposes, Melissa become the Sterns’ 
child. 
 
**** 
 
We have concluded that this surrogacy 
contract is invalid. Our conclusion has 
two bases: direct conflict with existing 
statutes and conflict with the public 
policies of this state, as expressed in its 
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statutory and decisional law. 
 
**** 
 
The surrogacy contract’s invalidity, 
resulting from its direct conflict with the 
above statutory provisions, is further 
underlined when its goals and means are 
measured against New Jersey’s public 
policy. The contract’s basic premise, that 
the natural parents can decide in advance 
of birth which one is to have custody of 
the child, bears no relationship to the 
settled law that the child’s best interests 
shall determine custody. The fact that the 
trial court remedied that aspect of the 
contract through the “best interests” 
phrase does not make the contractual 
provision any less offensive to the public 
policy of this state. 
 
The surrogacy contract guarantees 
permanent separation of the child from 
one of its natural parents. Our policy, 
however, has long been that to the extent 
possible, children should remain with and 
be brought up by both of their natural 
parents. That was the first stated purpose 
of the previous adoption act. While not so 
stated in the present adoption law, this 
purpose remains part of the public policy 
of this state. This is not simply some 
theoretical ideal that in practice has no 
meaning. The impact of failure to follow 
that policy is nowhere better shown than 
in the results of this surrogacy contract. A 
child, instead of starting off its life with as 
much peace and security as possible, finds 
itself immediately in a tug-of-war between 
contending mother and father. 
 
The surrogacy contract violates the policy 
of this state that the rights of natural 
parents are equal concerning their child, 
the father’s right no greater than the 
mother’s. “The parent and child 
relationship extends equally to every child 
and to every parent, regardless of the 

marital status of the parents.” As the 
Assembly Judiciary Committee noted in 
its statement to the bill, this section 
establishes “the principle that regardless 
of the marital status of the parents, all 
children and all parents have equal rights 
with respect to each other.” The whole 
purpose and effect of the surrogacy 
contract was to give the father the 
exclusive right to the child by destroying 
the rights of the mother. 
 
The policies expressed in our 
comprehensive laws governing consent to 
the surrender of a child, stand in stark 
contrast to the surrogacy contract and 
what it implies. Here there is no 
counseling, independent or otherwise, of 
the natural mother, no evaluation, no 
warning. 
 
The only legal advice Mary Beth 
Whitehead received regarding the 
surrogacy contract was provided in 
connection with the contract that she 
previously entered into with another 
couple. Mrs. Whitehead’s lawyer was 
referred to her by the Infertility Center, 
with which he had an agreement to act as 
counsel for surrogate candidates. His 
services consisted of spending one hour 
going through the contract with the 
Whiteheads, section by section, and 
answering their questions. Mrs. 
Whitehead received no further legal 
advice prior to signing the contract with 
the Sterns. 
 
Mrs. Whitehead was examined and 
psychologically evaluated, but if it was for 
her benefit, the record does not disclose 
that fact. The Sterns regarded the 
evaluation as important, particularly in 
connection with the question of whether 
she would change her mind. Yet they 
never asked to see it, and were content 
with the assumption that the Infertility 
Center had made an evaluation and had 
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concluded that there was no danger that 
the surrogate mother would change her 
mind. From Mrs. Whitehead’s point of 
view, all that she learned from the 
evaluation was that “she had passed.” It 
is apparent that the profit motive got the 
better of the Infertility Center. Although 
the evaluation was made, it was not put 
to any use, and understandably so, for the 
psychologist warned that Mrs. Whitehead 
demonstrated certain traits that might 
make surrender of the child difficult and 
that there should be further inquiry into 
this issue in connection with her 
surrogacy. To inquire further, however, 
might have jeopardized the Infertility 
Center’s fee. The record indicates that 
neither Mrs. Whitehead nor the Sterns 
were ever told of this fact, a fact that 
might have ended their surrogacy 
arrangement. 
 
Under the contract, the natural mother is 
irrevocably committed before she knows 
the strength of her bond with her child. 
She never makes a totally voluntary, 
informed decision, for quite clearly any 
decision prior to the baby’s birth is, in the 
most important sense, uninformed, and 
any decision after that, compelled by a 
pre-existing contractual commitment, the 
threat of a lawsuit, and the inducement of 
a $10,000 payment, is less than totally 
voluntary. Her interests are of little 
concern to those who controlled this 
transaction. 
 
Although the interest of the natural 
father and adoptive mother is certainly 
the predominant interest, realistically the 
only interest served, even they are left 
with less than what public policy requires. 
They know little about the natural 
mother, her genetic makeup, and her 
psychological and medical history. 
Moreover, not even a superficial attempt 
is made to determine their awareness of 
their responsibilities as parents. 

 
Worst of all, however, is the contract’s 
total disregard of the best interests of the 
child. There is not the slightest suggestion 
that any inquiry will be made at any time 
to determine the fitness of the Sterns as 
custodial parents, of Mrs. Stern as an 
adoptive parent, their superiority to Mrs. 
Whitehead, or the effect on the child of 
not living with her natural mother. 
 
This is the sale of a child, or, at the very 
least, the sale of a mother’s right to her 
child, the only mitigating factor being 
that one of the purchasers is the father. 
Almost every evil that prompted the 
prohibition on the payment of money in 
connection with adoptions exists here. 
 
**** 
 
We have found that our present laws do 
not permit the surrogacy contract used in 
this case. Nowhere, however, do we find 
any legal prohibition against surrogacy 
when the surrogate mother volunteers, 
without any payment, to act as a 
surrogate and is given the right to change 
her mind and to assert her parental 
rights. Moreover, the Legislature remains 
free to deal with this most sensitive issue 
as it sees fit, subject only to constitutional 
constraints. 
 
If the Legislature decides to address 
surrogacy, consideration of this case will 
highlight many of its potential harms. We 
do not underestimate the difficulties of 
legislating on this subject. In addition to 
the inevitable confrontation with the 
ethical and moral issues involved, there is 
the question of the wisdom and 
effectiveness of regulating a matter so 
private, yet of such public interest. 
Legislative consideration of surrogacy 
may also provide the opportunity to begin 
to focus on the overall implications of the 
new reproductive biotechnology—in vitro 



 
 
 

 —        — 
 
 

63 

fertilization, preservation of sperm and 
eggs, embryo implantation and the like. 
The problem is how to enjoy the benefits 
of the technology—especially for infertile 
couples—while minimizing the risk of 
abuse. The problem can be addressed only 
when society decides what its values and 
objectives are in this troubling, yet 
promising, area. 
 
The judgment is affirmed in part, 
reversed in part, and remanded for 
further proceedings consistent with this 
opinion. 

 
 

Quote 
The Wire 

 
Maurice 'Maury' Levi: You are amoral, 
are you not? You are feeding off the 
violence and the despair of the drug trade. 
You are stealing from those who 
themselves are stealing the lifeblood from 
our city. You are a parasite who leeches 
off . . . 
 
Omar Little: Just like you, man. 
 
Maurice 'Maury' Levy: . . . the culture 
of drugs. Excuse me? What? 
 
Omar Little: I got the shotgun, you got 
the briefcase. It's all in the game though, 
right. 
 

 
 

Restatement (Second) of Contracts   
§ 179 (1981) 

 
A public policy against the enforcement of 
promises or other terms may be derived 
by the court from 
(a) legislation relevant to such a policy, or 
(b) the need to protect some aspect of the 
public welfare, as is the case for the 
judicial policies against, for example, 

(i) restraint of trade, 
(ii) impairment of family relations, and 
(iii) interference with other protected 
interests. 
 

 
 
Illinois Compiled Statutes § 25 (2005) 

 
(a) A gestational surrogacy contract shall 
be presumed enforceable for purposes of 
State law only if: 
(1) it meets the contractual requirements 
set forth in subsection (b) of this Section; 
and 
(2) it contains at a minimum each of the 
terms set forth in subsection (c) of this 
Section. 
(b) A gestational surrogacy contract shall 
meet the following requirements: 
(1) it shall be in writing; 
(2) it shall be executed prior to the 
commencement of any medical procedures 
(other than medical or mental health 
evaluations necessary to determine 
eligibility of the parties pursuant to 
Section 20 of this Act) in furtherance of 
the gestational surrogacy: 
(i) by a gestational surrogate meeting the 
eligibility requirements of subsection (a) 
of Section 20 of this Act and, if married, 
the gestational surrogate’s husband; and 
(ii) by the intended parent or parents 
meeting the eligibility requirements of 
subsection (b) of Section 20 of this Act. In 
the event an intended parent is married, 
both husband and wife must execute the 
gestational surrogacy contract; 
(3) each of the gestational surrogate and 
the intended parent or parents shall have 
been represented by separate counsel in 
all matters concerning the gestational 
surrogacy and the gestational surrogacy 
contract; 
(3.5) each of the gestational surrogate and 
the intended parent or parents shall have 
signed a written acknowledgement that 
he or she received information about the 
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legal, financial, and contractual rights, 
expectations, penalties, and obligations of 
the surrogacy agreement; 
(4) if the gestational surrogacy contract 
provides for the payment of compensation 
to the gestational surrogate, the 
compensation shall have been placed in 
escrow with an independent escrow agent 
prior to the gestational surrogate’s 
commencement of any medical procedure 
(other than medical or mental health 
evaluations necessary to determine the 
gestational surrogate’s eligibility 
pursuant to subsection (a) of Section 20 of 
this Act); and 
(5) it shall be witnessed by 2 competent 
adults. 
(c) A gestational surrogacy contract shall 
provide for: 
(1) the express written agreement of the 
gestational surrogate to: 
(i) undergo pre-embryo transfer and 
attempt to carry and give birth to the 
child; and 
(ii) surrender custody of the child to the 
intended parent or parents immediately 
upon the birth of the child; 
(2) if the gestational surrogate is married, 
the express agreement of her husband to: 
(i) undertake the obligations imposed on 
the gestational surrogate pursuant to the 
terms of the gestational surrogacy 
contract; 
(ii) surrender custody of the child to the 
intended parent or parents immediately 
upon the birth of the child; 
(3) the right of the gestational surrogate 
to utilize the services of a physician of her 
choosing, after consultation with the 
intended parents, to provide her care 
during the pregnancy; and 
(4) the express written agreement of the 
intended parent or parents to: 
(i) accept custody of the child immediately 
upon his or her birth; and 
(ii) assume sole responsibility for the 
support of the child immediately upon his 
or her birth. 

(d) A gestational surrogacy contract shall 
be presumed enforceable for purposes of 
State law even though it contains one or 
more of the following provisions: 
(1) the gestational surrogate’s agreement 
to undergo all medical exams, treatments, 
and fetal monitoring procedures that the 
physician recommended for the success of 
the pregnancy; 
(2) the gestational surrogate’s agreement 
to abstain from any activities that the 
intended parent or parents or the 
physician reasonably believes to be 
harmful to the pregnancy and future 
health of the child, including, without 
limitation, smoking, drinking alcohol, 
using nonprescribed drugs, using 
prescription drugs not authorized by a 
physician aware of the gestational 
surrogate’s pregnancy, exposure to 
radiation, or any other activities 
proscribed by a health care provider; 
(3) the agreement of the intended parent 
or parents to pay the gestational 
surrogate reasonable compensation; and 
(4) the agreement of the intended parent 
or parents to pay for or reimburse the 
gestational surrogate for reasonable 
expenses (including, without limitation, 
medical, legal, or other professional 
expenses) related to the gestational 
surrogacy and the gestational surrogacy 
contract. 
(e) In the event that any of the 
requirements of this Section are not met, 
a court of competent jurisdiction shall 
determine parentage based on evidence of 
the parties’ intent. 
 

 
 

The Right Not to be a Genetic 
Parent? 

 
In the search and seizure context, a 
number of courts have held that the 
Fourth Amendment erects no bar to the 
seizure and analysis of “abandoned” 
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bodily materials. Thus, the Seventh 
Circuit has held that the Fourth 
Amendment does not apply to the 
government’s analysis of hair 
“abandoned” by a prisoner during his 
prison haircut, because “[h]aving 
voluntarily abandoned his property, in 
this case his hair, [the inmate] may not 
object to its appropriation by the 
Government.” The Maryland intermediate 
appellate court reached a similar 
conclusion as to the human excrement a 
defendant had left in his hospital toilet, 
which the police took to acquire balloons 
of hashish oil contained within it. As to 
“abandoned DNA” specifically, Elizabeth 
Joh claims that the “existing Fourth 
Amendment law appears not to apply at 
all.” The few cases considering the matter 
have found no constitutional violation 
from collecting saliva (and the DNA 
contained therein) from a discarded coffee 
cup or the remnants of a smoked 
cigarette, holding that there was no 
objective expectation of privacy in those 
substances. 
 
While some of these cases speak of 
abandoning “property,” the test for 
abandonment for search and seizure 
purposes is distinct from the same test for 
property-right purposes, because “it is 
possible for a person to retain a property 
interest in an item, but nonetheless to 
relinquish his or her reasonable 
expectation of privacy in the object.” But 
as to non-search-related property 
interests, courts have also been reluctant 
to allow individuals to assert claims as to 
“abandoned” bodily materials.  
 
**** 
 
Under this view, allowing individuals to 
contractually waive their right not to be a 
genetic parent, notwithstanding that they 
may later regret that decision, is a 
necessary part of respecting them as 

persons. Indeed, it is sometimes argued 
that freedom of contract is especially 
important here because individuals attach 
particular value to procreative autonomy. 
Thus, in one of the preembryo disposition 
cases, the New York Court of Appeals 
emphasized how the enforceability of 
these contracts would “minimize 
misunderstandings and maximize 
procreative liberty by reserving to the 
progenitors the authority to make what is 
in the first instance a quintessentially 
personal, private decision,” and that “[t]o 
the extent possible, it should be the 
progenitors—not the State and not the 
courts—who by their prior directive make 
this deeply personal life choice.” 
 

 
 

Restatement (Second) of Contracts   
§ 90 (1981) 

 
 (1) A promise which the promisor should 
reasonably expect to induce action or 
forbearance on the part of the promisee or 
a third person and which does induce 
such action or forbearance is binding if 
injustice can be avoided only by 
enforcement of the promise. The remedy 
granted for breach may be limited as 
justice requires. 
(2) A charitable subscription or a 
marriage settlement is binding under 
Subsection (1) without proof that the 
promise induced action or forbearance. 
 

 
 

CONSTITUTION OF THE UNITED STATES 
OF AMERICA  

 
Amendment IV 
 
The right of the people to be secure in 
their persons, houses, papers, and effects, 
against unreasonable searches and 
seizures, shall not be violated, and no 
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Warrants shall issue, but upon probable 
cause, supported by Oath or affirmation, 
and particularly describing the place to be 
searched, and the persons or things to be 
seized. 
 
 

 
Florida Statutes Annotated §742.17 

(2010) 
 
A commissioning couple and the treating 
physician shall enter into a written 
agreement that provides for the 
disposition of the commissioning couple’s 
eggs, sperm, and preembryos in the event 
of a divorce, the death of a spouse, or any 
other unforeseen circumstance. 
(1) Absent a written agreement, any 
remaining eggs or sperm shall remain 
under the control of the party that 
provides the eggs or sperm. 
(2) Absent a written agreement, 
decisionmaking authority regarding the 
disposition of preembryos shall reside 
jointly with the commissioning couple. 
(3) Absent a written agreement, in the 
case of the death of one member of the 
commissioning couple, any eggs, sperm, or 
preembryos shall remain under the 
control of the surviving member of the 
commissioning couple. 
(4) A child conceived from the eggs or 
sperm of a person or persons who died 
before the transfer of their eggs, sperm, or 
preembryos to a woman’s body shall not 
be eligible for a claim against the 
decedent’s estate unless the child has 
been provided for by the decedent’s will. 
 

 
 

In re Marriage of Whitten 
Supreme Court of Iowa (2003) 

 
The primary issue raised on appeal of the 
district court’s decree in this dissolution 
action is whether the court properly 

determined the rights of Arthur (known 
as Trip) and Tamera Witten with respect 
to the parties’ frozen human embryos 
stored  at a medical facility. While we 
agree with Tamera that the informed 
consent signed by the parties at the 
request of the medical facility does not 
control the current dispute between the 
donors over the use or disposition of the 
embryos, we reject Tamera’s request that 
she be allowed to use the embryos over 
Trip’s objection. Therefore, we affirm the 
trial court’s order that neither party may 
use or dispose of the embryos without the 
consent of the other party. 
 
**** 
 
The appellee, Arthur (Trip) Witten, and 
the appellant, Tamera Witten, had been 
married for approximately seven and one-
half years when Trip sought to have their 
marriage dissolved in April 2002. One of 
the contested issues at trial was control of 
the parties’ frozen embryos. During the 
parties’ marriage they had tried to become 
parents through the process of in vitro 
fertilization. Because Tamera was unable 
to conceive children naturally, they had 
eggs taken from Tamera artificially 
fertilized with Trip’s sperm. Tamera then 
underwent several unsuccessful embryo 
transfers in an attempt to become 
pregnant. At the time of trial seventeen 
fertilized eggs remained in storage at the 
University of Nebraska Medical Center 
(UNMC). 
 
Prior to commencing the process for in 
vitro fertilization, the parties signed 
informed consent documents prepared by 
the medical center. These documents 
included an “Embryo Storage Agreement,” 
which was signed by Tamera and Trip as 
well as by a representative of UNMC. It 
provided in part: 
 
“Release of Embryos. The Client 
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Depositors [Trip and Tamera] understand 
and agree that containers of embryos 
stored pursuant to this agreement will be 
used for transfer, release or disposition 
only with the signed approval of both 
Client Depositors. UNMC will release the 
containers of embryos only to a licensed 
physician recipient of written 
authorization of the Client Depositors.” 
 
The agreement had one exception to the 
joint-approval requirement that governed 
the disposition of the embryos upon the 
death of one or both of the client 
depositors. Another provision of the 
contract provided for termination of 
UNMC’s responsibility to store the 
embryos upon several contingencies: (1) 
the client depositors’ written 
authorization to release the embryos or to 
destroy them; (2) the death of the client 
depositors; (3) the failure of the client 
depositors to pay the annual storage fee; 
or (4) the expiration of ten years from the 
date of the agreement. 
 
At trial, Tamera asked that she be 
awarded “custody” of the embryos. She 
wanted to have the embryos implanted in 
her or a surrogate mother in an effort to 
bear a genetically linked child. She 
testified that upon a successful pregnancy 
she would afford Trip the opportunity to 
exercise parental rights or to have his 
rights terminated. She adamantly 
opposed any destruction of the embryos, 
and was also unwilling to donate the eggs 
to another couple. 
 
Trip testified at the trial that while he did 
not want the embryos destroyed, he did 
not want Tamera to use them. He would 
not oppose donating the embryos for use 
by another couple. Trip asked the court to 
enter a permanent injunction prohibiting 
either party from transferring, releasing, 
or utilizing the embryos without the 
written consent of both parties. 

 
**** 
 
We first consider Tamera’s contention 
that the storage agreement does not 
address the situation at hand. As noted 
earlier, the agreement had a specific 
provision governing control of the 
embryos if one or both parties died, but 
did not explicitly deal with the possibility 
of divorce. Nonetheless, we think the 
present predicament falls within the 
general provision governing “release of 
embryos,” in which the parties agreed 
that the embryos would not be 
transferred, released, or discarded 
without “the signed approval” of both 
Tamera and Trip. This provision is 
certainly broad enough to encompass the 
decision-making protocol when the parties 
are unmarried as well as when they are 
married. 
 
The only question, then, is whether such 
agreements are enforceable when one of 
the parties later changes his or her mind 
with respect to the proper disposition of 
the embryos. In reviewing the scarce case 
law from other jurisdictions on this point, 
we have found differing views of how the 
parties’ rights should be determined.  
 
**** 
 
We now consider the appropriateness of 
the trial court’s decision to allow Tamera 
and Trip’s agreement with the medical 
center to control the current dispute 
between them. As we noted above, there 
are three methods of analysis that have 
been suggested to resolve disputes over 
frozen embryos. We will discuss them 
separately. 
 
 **** 
 
The New York Court of Appeals expressed 
the following rationale for this contractual 
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approach: 
 
“It is particularly important that courts 
seek to honor the parties’ expressions of 
choice, made before disputes erupt, with 
the parties’ over-all direction always 
uppermost in the analysis. Knowing that 
advance agreements will be enforced 
underscores the seriousness and integrity 
of the consent process. Advance 
agreements as to disposition would have 
little purpose if they were enforceable 
only in the event the parties continued to 
agree. To the extent possible, it should be 
the progenitors—not the State and not 
the courts—who by their prior directive 
make this deeply personal life choice.” 
 
**** 
 
The New Jersey Supreme Court appears 
to have adopted an analysis regarding the 
disposition of frozen human embryos that 
incorporates the idea of contemporaneous 
decision-making, but not that of mutual 
consent. In J.B., the New Jersey court 
rejected the Kass and Davis contractual 
approach, noting public policy concerns in 
“[e]nforcement of a contract that would 
allow the implantation of preembryos at 
some future date in a case where one 
party has reconsidered his or her earlier 
acquiescence.” The court stated: 
 
“We believe that the better rule, and the 
one we adopt, is to enforce agreements 
entered into at the time in vitro 
fertilization is begun, subject to the right 
of either party to change his or her mind 
about disposition up to the point of use or 
destruction of any stored preembryos.” 
 
The court based its decision on “[t]he 
public policy concerns that underlie 
limitations on contracts involving family 
relationships.” 
 
The New Jersey court did not, however, 

adopt the requirement for mutual consent 
as a prerequisite for any use or 
disposition of the preembryos. Rather, 
that court stated that “if there is a 
disagreement between the parties as to 
disposition . . . , the interests of both 
parties must be evaluated” by the court. 
This balancing test was also the default 
analysis employed by the Tennessee 
Supreme Court in Davis where the parties 
had not executed a written agreement.  
 

 
 

A.Z. v. B.Z. 
Supreme Judicial Court of Massachusetts, 

Suffolk (2000) 
 
With this said, we conclude that, even had 
the husband and the wife entered into an 
unambiguous agreement between 
themselves regarding the disposition of 
the frozen preembryos, we would not 
enforce an agreement that would compel 
one donor to become a parent against his 
or her will. 
 

 
 

Kass v. Kass 
Court of Appeals of New York (1998) 

 
In the case law, only Davis v. Davis 
attempts to lay out an analytical 
framework for disputes between a 
divorcing couple regarding the disposition 
of frozen embryos. Having declared that 
embryos are entitled to “special respect 
because of their potential for human life,” 
Davis recognized the procreative 
autonomy of both gamete providers, which 
includes an interest in avoiding genetic 
parenthood as well as an interest in 
becoming a genetic parent. In the absence 
of any prior written agreement between 
the parties—which should be presumed 
valid, and implemented—according to 
Davis, courts must in every case balance 
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these competing interests, each deserving 
of judicial respect. In Davis itself, that 
balance weighed in favor of the husband’s 
interest in avoiding genetic parenthood, 
which was deemed more significant than 
the wife’s desire to donate the embryos to 
a childless couple. 
 
Although statutory and decisional law are 
sparse, abundant commentary offers a 
window on the issues ahead, particularly 
suggesting various approaches to the 
issue of disposition of pre-zygotes. Some 
commentators would vest control in one of 
the two gamete providers. Others would 
imply a contract to procreate from 
participation in an IVF program. 
 
Yet a third approach is to regard the 
progenitors as holding a “bundle of rights” 
in relation to the pre-zygote that can be 
exercised through joint disposition 
agreements. The most recent view—a 
“default rule”—articulated in the report of 
the New York State Task Force on Life 
and the Law, is that, while gamete bank 
regulations should require specific 
instructions regarding disposition, no 
embryo should be implanted, destroyed, 
or used in research over the objection of 
an individual with decision-making 
authority. 
 
**** 
 
These factors make it particularly 
important that courts seek to honor the 
parties’ expressions of choice, made before 
disputes erupt, with the parties’ over-all 
direction always uppermost in the 
analysis. Knowing that advance 
agreements will be enforced underscores 
the seriousness and integrity of the 
consent process. Advance agreements as 
to disposition would have little purpose if 
they were enforceable only in the event 
the parties continued to agree. To the 
extent possible, it should be the 

progenitors—not the State and not the 
courts—who by their prior directive make 
this deeply personal life choice. 
 
Here, the parties prior to cryopreservation 
of the pre-zygotes signed consents 
indicating their dispositional intent. 
While these documents were technically 
provided by the IVF program, neither 
party disputes that they are an expression 
of their own intent regarding disposition 
of their pre-zygotes. Nor do the parties 
contest the legality of those agreements, 
or that they were freely and knowingly 
made. The central issue is whether the 
consents clearly express the parties’ 
intent regarding disposition of the pre-
zygotes in the present circumstances. 
Appellant claims the consents are fraught 
with ambiguity in this respect; 
respondent urges they plainly mandate 
transfer to the IVF program. 
 
The subject of this dispute may be novel 
but the common-law principles governing 
contract interpretation are not. Whether 
an agreement is ambiguous is a question 
of law for the courts. Ambiguity is 
determined by looking within the four 
corners of the document, not to outside 
sources. And in deciding whether an 
agreement is ambiguous courts “should 
examine the entire contract and consider 
the relation of the parties and the 
circumstances under which it was 
executed. Particular words should be 
considered, not as if isolated from the 
context, but in the light of the obligation 
as a whole and the intention of the parties 
as manifested thereby. Form should not 
prevail over substance and a sensible 
meaning of words should be sought.”  
 
Where the document makes clear the 
parties’ over-all intention, courts 
examining isolated provisions “should 
then choose that construction which will 
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carry out the plain purpose and object of 
the [agreement].” 
 
Applying those principles, we agree that 
the informed consents signed by the 
parties unequivocally manifest their 
mutual intention that in the present 
circumstances the pre-zygotes be donated 
for research to the IVF program. 
 

 
 

IVF Used in Record-setting 1 in 100 
Babies in U.S. 

Associated Free Press (Feb. 17, 2014) 
 

A new report finds that one or two of 
every 100 babies born in the United 
States now are conceived with advanced 
fertility help. In vitro fertilization, or IVF, 
in which eggs and sperm are mixed in a 
lab dish, led to a record 61,740 babies in 
2012. That is 2,000 more than the 
previous year and 1.5 percent of all births 
in the nation. 
 

 
 

Baby 
Justin Bieber 

 
Baby, baby, baby oooh 
Like baby, baby, baby nooo 
Like baby, baby, baby oooh 
I thought you’d always be mine (mine). 

 
 

 
Woman Conceives IVF Baby Using 

Dead Husband’s Sperm 
BioNews (July 19, 2004) 

 
A British woman is pregnant with her 
husband’s child two years after he died 
from lung cancer. Diana Scott, who is 44 
years old, was implanted with IVF 
embryos created using her late husband’s 

sperm, which had been in frozen storage 
since before his death. 
 
The couple had been trying to have a child 
naturally and, later, using fertility 
treatment, before Peter Scott was 
diagnosed with the cancer in 2001. They 
decided before he died that Diana would 
go on trying to have his child after his 
death, and samples of his sperm were 
stored before he began chemotherapy 
treatment. Diana underwent four failed 
courses of IVF and “had all but given up 
hope” when, after the fifth attempt, she 
found out she was pregnant. “I was 
delighted when I was told I had 
conceived,” she said. She added that the 
baby girl she is expecting, due in October, 
will be “a lifelong reminder” of her 
husband. 
 
Because Peter Scott had given his consent 
to the storage and use of his sperm, Diana 
did not face the problems that Diane 
Blood did when she wanted to have her 
husband’s child posthumously. Diane 
Blood was refused treatment in the UK 
because her husband was in a coma when 
his sperm was extracted and could not, 
therefore, voice his consent. In the end, 
Mrs. Blood travelled to Belgium for 
treatment, and now has two sons. In 
September 2003, she finally succeeded in 
her five-year campaign to have her late 
husband’s name registered as the father 
on her children’s birth certificates. 
 

 
 

Do the Dead Have Interests?  Policy 
Issues for Research After Life 

Dorothy Nelkin (1998) 
 
Albert Einstein died of a ruptured 
abdominal aortic aneurysm on April 18, 
1955, and his body was cremated.  The 
scattering of ashes took place at a location 
and time that was not publicized because 
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Einstein had indicated he did not want a 
shrine, memorial, statue, or museum.  He 
used to say, “I want to be cremated so 
that people won’t come to worship at my 
bones.”  Nor did he want to be studied.  
Einstein’s family assumed that his entire 
body had been cremated, but his wishes 
had not been respected.  Dr. Thomas 
Stoltz Harvey, the pathologist at 
Princeton Hospital who conducted 
Einstein’s autopsy, removed and kept his 
brain.  Without any previous consent from 
Einstein, he arranged for it to be sliced 
and embedded in celloidin, so that he 
could examine the pieces under the 
microscope.  Harvey stored the sections in 
cardboard boxes and larger pieces in glass 
jars.  He controlled access to the brain 
tissue, giving pieces to about twelve 
scientists who hoped to discover its 
unique qualities.  Einstein’s brain yielded 
little interesting scientific information, 
but the way it was handled yielded many 
questions about informed consent, respect 
for preferences, and the control over 
tissue samples. 
 
Would Einstein have consented to the 
study of his brain? Harvey insists that, 
“He being the scientist that he was, I 
think he would have agreed to the study 
of his brain.”  But there is much evidence 
to dispute this contention. Einstein’s 
papers contain no mention of a desire to 
donate his brain for research. He did not 
choose to donate his body to science, as 
others such as Bentham and Sir William 
Osler had done.  Instead he chose to have 
his body cremated, which would preclude 
scientific study. He took elaborate 
precautions to protect his image, 
bequeathing the right to license it to 
Hebrew University.  If he had wanted his 
brain used, it is likely he would have 
taken similar precautions to assure that 
its uses coincided with his wishes. 
Harvey’s claim to know what Einstein 
would have wanted is particularly weak, 

given that he had ample opportunity to 
obtain consent. He had personally 
collected and analyzed Einstein’s blood 
during his lifetime, yet did not get 
permission to study his brain. 
 
Although Harvey took Einstein’s brain for 
research purposes, he possessed it for over 
forty years without using it for 
meaningful research. In the 1980s, 
Marian Diamond, a neuroanatomist at 
the University of California at Berkeley, 
saw a picture in a science magazine of 
Einstein’s brain tissue in a cardboard box 
next to Harvey’s desk and, after some 
difficulty, convinced Harvey to give her 
some tissue to study.  He sent her the 
tissue in a mayonnaise jar.  Diamond 
found that Einstein’s brain had a greater 
glial/neuron ratio than did eleven 
controls, and published a study, including 
Harvey as a co-author as a courtesy for 
providing the tissue.  But Diamond was 
quick to point out her study’s limitations, 
including the small sample size and the 
fact that she had no other geniuses’ brains 
for comparative examination.  
 
Finally, in 1996, forty-one years after he 
had taken the brain, Harvey published an 
article about it. Along with co-author 
Britt Anderson of the University of 
Alabama Department of Neurology, he 
asserted that, “[s]tudying the brain of a 
genius can play a small and titillating role 
in the quest to identify these 
neurobiological features [that affect 
intelligence].” They compared Einstein’s 
brain to five controls and concluded that 
Einstein’s brain was within the average 
range in weight, but below the mean for 
men his age. 
 
Neither Diamond’s nor Harvey’s research 
had sufficient controls or measures to 
determine whether Einstein’s particular 
brain morphology was related to his 
intellectual capability. In fact, other 
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researchers questioned the 
appropriateness of trying to learn about 
genius through a physical study of the 
brain. Dr. Janice Stevens of the 
neuropsychiatry branch of the National 
Institute of Mental Health pointed out, 
“Many idiots have big brains loaded with 
glial cells.”  Physicist Banesh Hoffman, 
Einstein’s biographer and former 
assistant, also criticized the idea of 
studying the physical brain.  So too did 
Robert Schulman, director of the Einstein 
papers at Princeton University: “He’d 
think it was ridiculous that people were 
chopping up his mind to see where his 
power came from.”  
 

 
 
Moore v. Regents of the University of 

California 
Supreme Court of California (1990) 

 
We granted review in this case to 
determine whether plaintiff has stated a 
cause of action against his physician and 
other defendants for using his cells in 
potentially lucrative medical research 
without his permission. Plaintiff alleges 
that his physician failed to disclose 
preexisting research and economic 
interests in the cells before obtaining 
consent to the medical procedures by 
which they were extracted. The superior 
court sustained all defendants’ demurrers 
to the third amended complaint, and the 
Court of Appeal reversed. We hold that 
the complaint states a cause of action for 
breach of the physician’s disclosure 
obligations, but not for conversion. 
 
**** 
 
Moore first visited UCLA Medical Center 
on October 5, 1976, shortly after he 
learned that he had hairy-cell leukemia. 
After hospitalizing Moore and 
“withdr[awing] extensive amounts of 

blood, bone marrow aspirate, and other 
bodily substances,” Golde confirmed that 
diagnosis. At this time all defendants, 
including Golde, were aware that “certain 
blood products and blood components 
were of great value in a number of 
commercial and scientific efforts” and that 
access to a patient whose blood contained 
these substances would provide 
“competitive, commercial, and scientific 
advantages.” 
 
On October 8, 1976, Golde recommended 
that Moore’s spleen be removed. Golde 
informed Moore “that he had reason to 
fear for his life, and that the proposed 
splenectomy operation . . . was necessary 
to slow down the progress of his disease.” 
Based upon Golde’s representations, 
Moore signed a written consent form 
authorizing the splenectomy. 
 
Before the operation, Golde and Quan 
“formed the intent and made 
arrangements to obtain portions of 
[Moore’s] spleen following its removal” 
and to take them to a separate research 
unit. Golde gave written instructions to 
this effect on October 18 and 19, 1976. 
These research activities “were not 
intended to have . . . any relation to 
[Moore’s] medical . . . care.” However, 
neither Golde nor Quan informed Moore 
of their plans to conduct this research or 
requested his permission. Surgeons at 
UCLA Medical Center, whom the 
complaint does not name as defendants, 
removed Moore’s spleen on October 20, 
1976. 
 
Moore returned to the UCLA Medical 
Center several times between November 
1976 and September 1983. He did so at 
Golde’s direction and based upon 
representations “that such visits were 
necessary and required for his health and 
well-being, and based upon the trust 
inherent in and by virtue of the 
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physician–patient relationship. . . .” On 
each of these visits Golde withdrew 
additional samples of “blood, blood serum, 
skin, bone marrow aspirate, and sperm.” 
On each occasion Moore travelled to the 
UCLA Medical Center from his home in 
Seattle because he had been told that the 
procedures were to be performed only 
there and only under Golde’s direction. 
 
“In fact, [however,] throughout the period 
of time that [Moore] was under [Golde’s] 
care and treatment, . . . the defendants 
were actively involved in a number of 
activities which they concealed from 
[Moore]. . . .” Specifically, defendants were 
conducting research on Moore’s cells and 
planned to “benefit financially and 
competitively . . . [by exploiting the cells] 
and [their] exclusive access to [the cells] 
by virtue of [Golde’s] on-going physician–
patient relationship . . . .” 
 
Sometime before August 1979, Golde 
established a cell line from Moore’s T-
lymphocytes.  On January 30, 1981, the 
Regents applied for a patent on the cell 
line, listing Golde and Quan as inventors. 
“[B]y virtue of an established policy . . . , 
[the] Regents, Golde, and Quan would 
share in any royalties or profits . . . 
arising out of [the] patent.” The patent 
issued on March 20, 1984, naming Golde 
and Quan as the inventors of the cell line 
and the Regents as the assignee of the 
patent. 
 
The Regent’s patent also covers various 
methods for using the cell line to produce 
lymphokines. Moore admits in his 
complaint that “the true clinical potential 
of each of the lymphokines . . . [is] difficult 
to predict, [but] . . . competing commercial 
firms in these relevant fields have 
published reports in biotechnology 
industry periodicals predicting a potential 
market of approximately $3.01 Billion 

Dollars by the year 1990 for a whole range 
of [such lymphokines] . . . .” 
 
With the Regents’ assistance, Golde 
negotiated agreements for commercial 
development of the cell line and products 
to be derived from it. Under an agreement 
with Genetics Institute, Golde “became a 
paid consultant” and “acquired the rights 
to 75,000 shares of common stock.” 
Genetics Institute also agreed to pay 
Golde and the Regents “at least $330,000 
over three years, including a pro-rata 
share of [Golde’s] salary and fringe 
benefits, in exchange for . . . exclusive 
access to the materials and research 
performed” on the cell line and products 
derived from it. On June 4, 1982, Sandoz 
“was added to the agreement,” and 
compensation payable to Golde and the 
Regents was increased by $110,000. 
“[T]hroughout this period, . . . Quan spent 
as much as 70 [percent] of her time 
working for [the] Regents on research” 
related to the cell line. 
 
**** 
 
“To establish a conversion, plaintiff must 
establish an actual interference with his 
ownership or right of possession . . . . 
Where plaintiff neither has title to the 
property alleged to have been converted, 
nor possession thereof, he cannot 
maintain an action for conversion.”  
 
Since Moore clearly did not expect to 
retain possession of his cells following 
their removal, to sue for their conversion 
he must have retained an ownership 
interest in them. But there are several 
reasons to doubt that he did retain any 
such interest. First, no reported judicial 
decision supports Moore’s claim, either 
directly or by close analogy. Second, 
California statutory law drastically limits 
any continuing interest of a patient in 
excised cells. Third, the subject matters of 
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the Regents’ patent—the patented cell 
line and the products derived from it—
cannot be Moore’s property. 
 
Neither the Court of Appeal’s opinion, the 
parties’ briefs, nor our research discloses 
a case holding that a person retains a 
sufficient interest in excised cells to 
support a cause of action for conversion. 
We do not find this surprising, since the 
laws governing such things as human 
tissues, transplantable organs, blood, 
fetuses, pituitary glands, corneal tissue, 
and dead bodies deal with human 
biological materials as objects sui generis, 
regulating their disposition to achieve 
policy goals rather than abandoning them 
to the general law of personal property. It 
is these specialized statutes, not the law 
of conversion, to which courts ordinarily 
should and do look for guidance on the 
disposition of human biological materials. 
 
Lacking direct authority for importing the 
law of conversion into this context, Moore 
relies, as did the Court of Appeal, 
primarily on decisions addressing privacy 
rights.  One line of cases involves 
unwanted publicity.  These opinions hold 
that every person has a proprietary 
interest in his own likeness and that 
unauthorized, business use of a likeness is 
redressible as a tort. But in neither 
opinion did the authoring court expressly 
base its holding on property law.  Each 
court stated, following Prosser, that it was 
“pointless” to debate the proper 
characterization of the proprietary 
interest in a likeness.  For purposes of 
determining whether the tort of 
conversion lies, however, the 
characterization of the right in question is 
far from pointless. Only property can be 
converted. 
 
Not only are the wrongful-publicity cases 
irrelevant to the issue of conversion, but 
the analogy to them seriously 

misconceives the nature of the genetic 
materials and research involved in this 
case. Moore, adopting the analogy 
originally advanced by the Court of 
Appeal, argues that “[i]f the courts have 
found a sufficient proprietary interest in 
one’s persona, how could one not have a 
right in one’s own genetic material, 
something far more profoundly the 
essence of one’s human uniqueness than a 
name or a face?” However, as the 
defendants’ patent makes clear—and the 
complaint, too, if read with an 
understanding of the scientific terms 
which it has borrowed from the patent—
the goal and result of defendants’ efforts 
has been to manufacture lymphokines.  
Lymphokines, unlike a name or a face, 
have the same molecular structure in 
every human being and the same, 
important functions in every human 
being’s immune system. Moreover, the 
particular genetic material which is 
responsible for the natural production of 
lymphokines, and which defendants use 
to manufacture lymphokines in the 
laboratory, is also the same in every 
person; it is no more unique to Moore 
than the number of vertebrae in the spine 
or the chemical formula of hemoglobin.  
 
Another privacy case offered by analogy to 
support Moore’s claim establishes only 
that patients have a right to refuse 
medical treatment.  In this context the 
court in Bouvia wrote that “[e]very 
human being of adult years and sound 
mind has a right to determine what shall 
be done with his own body . . . .”  Relying 
on this language to support the 
proposition that a patient has a 
continuing right to control the use of 
excised cells, the Court of Appeal in this 
case concluded that “[a] patient must 
have the ultimate power to control what 
becomes of his or her tissues. To hold 
otherwise would open the door to a 
massive invasion of human privacy and 
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dignity in the name of medical progress.” 
Yet one may earnestly wish to protect 
privacy and dignity without accepting the 
extremely problematic conclusion that 
interference with those interests amounts 
to a conversion of personal property. Nor 
is it necessary to force the round pegs of 
“privacy” and “dignity” into the square 
hole of “property” in order to protect the 
patient, since the fiduciary-duty and 
informed-consent theories protect these 
interests directly by requiring full 
disclosure. 
 
The next consideration that makes 
Moore’s claim of ownership problematic is 
California statutory law, which 
drastically limits a patient’s control over 
excised cells. Pursuant to Health and 
Safety Code section 7054.4, 
“[n]otwithstanding any other provision of 
law, recognizable anatomical parts, 
human tissues, anatomical human 
remains, or infectious waste following 
conclusion of scientific use shall be 
disposed of by interment, incineration, or 
any other method determined by the state 
department [of health services] to protect 
the public health and safety.”    Clearly 
the Legislature did not specifically intend 
this statute to resolve the question of 
whether a patient is entitled to 
compensation for the nonconsensual use 
of excised cells. A primary object of the 
statute is to ensure the safe handling of 
potentially hazardous biological waste 
materials.  Yet one cannot escape the 
conclusion that the statute’s practical 
effect is to limit, drastically, a patient’s 
control over excised cells. By restricting 
how excised cells may be used and 
requiring their eventual destruction, the 
statute eliminates so many of the rights 
ordinarily attached to property that one 
cannot simply assume that what is left 
amounts to “property” or “ownership” for 
purposes of conversion law. 
 

It may be that some limited right to 
control the use of excised cells does 
survive the operation of this statute. 
There is, for example, no need to read the 
statute to permit “scientific use” contrary 
to the patient’s expressed wish.  A fully 
informed patient may always withhold 
consent to treatment by a physician 
whose research plans the patient does not 
approve. That right, however, as already 
discussed, is protected by the fiduciary-
duty and informed-consent theories. 
 
Finally, the subject matter of the Regents’ 
patent—the patented cell line and the 
products derived from it—cannot be 
Moore’s property. This is because the 
patented cell line is both factually and 
legally distinct from the cells taken from 
Moore’s body.  Federal law permits the 
patenting of organisms that represent the 
product of “human ingenuity,” but not 
naturally occurring organisms.  Human  
cell lines are patentable because “[l]ong-
term adaptation and growth of human 
tissues and cells in culture is difficult—
often considered an art . . . ,” and the 
probability of success is low.  It is this 
inventive effort that patent law rewards, 
not the discovery of naturally occurring 
raw materials. Thus, Moore’s allegations 
that he owns the cell line and the 
products derived from it are inconsistent 
with the patent, which constitutes an 
authoritative determination that the cell 
line is the product of invention.  Since 
such allegations are nothing more than 
arguments or conclusions of law, they of 
course do not bind us.  
 
For these reasons, we hold that the 
allegations of Moore’s third amended 
complaint state a cause of action for 
breach of fiduciary duty or lack of 
informed consent, but not conversion. 
 
**** 
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Broussard, J., concurring and 
dissenting: 
In analyzing the conversion issue, the 
majority properly begins with the 
established requirements of a common 
law conversion action, explaining that a 
plaintiff is required to demonstrate an 
actual interference with his “ownership or 
right of possession” in the property in 
question.  Although the majority opinion, 
at several points, appears to suggest that 
a removed body part, by its nature, may 
never constitute “property” for purposes of 
a conversion action there is no reason to 
think that the majority opinion actually 
intends to embrace such a broad or 
dubious proposition. If, for example, 
another medical center or drug company 
had stolen all of the cells in question from 
the UCLA Medical Center laboratory and 
had used them for its own benefit, there 
would be no question but that a cause of 
action for conversion would properly lie 
against the thief, and the majority opinion 
does not suggest otherwise. Thus, the 
majority’s analysis cannot rest on the 
broad proposition that a removed body 
part is not property, but rather rests on 
the proposition that a patient retains no 
ownership interest in a body part once the 
body part has been removed from his or 
her body. 
 
The majority opinion fails to recognize, 
however, that, in light of the allegations of 
the present complaint, the pertinent 
inquiry is not whether a patient generally 
retains an ownership interest in a body 
part after its removal from his body, but 
rather whether a patient has a right to 
determine, before a body part is removed, 
the use to which the part will be put after 
removal. Although the majority opinion 
suggests that there are “reasons to doubt” 
that a patient retains “any” ownership 
interest in his organs or cells after 
removal the opinion fails to identify any 
statutory provision or common law 

authority that indicates that a patient 
does not generally have the right, before a 
body part is removed, to choose among the 
permissible uses to which the part may be 
put after removal. On the contrary, the 
most closely related statutory scheme—
the Uniform Anatomical Gift Act—makes 
it quite clear that a patient does have this 
right. 
 
The Uniform Anatomical Gift Act is a 
comprehensive statutory scheme that was 
initially adopted in California in 1970 and 
most recently revised in 1988. Although 
that legislation, by its terms, applies only 
to a donation of all or part of a human 
body which is “to take effect upon or after 
[the] death [of the donor]”—and thus is 
not directly applicable to the present case 
which involves a living donor—the act is 
nonetheless instructive with regard to 
this state’s general policy concerning an 
individual’s authority to control the use of 
a donated body part. The act, which 
authorizes an anatomical gift to be made, 
inter alia, to “[a] hospital [or a] physician 
[,] . . . for transplantation, therapy, 
medical or dental education, research or 
advancement of medical or dental science” 
expressly provides that such a gift “may 
be made to a designated donee or without 
designating a donee” and also that the 
donor may make such a gift “for any of the 
purposes [specified in the statute or may] 
limit an anatomical gift to one or more of 
those purposes . . . .”  Thus, the act clearly 
recognizes that it is the donor of the body 
part, rather than the hospital or physician 
who receives the part, who has the 
authority to designate, within the 
parameters of the statutorily authorized 
uses, the particular use to which the part 
may be put. 
 
Although, as noted, the Uniform 
Anatomical Gift Act applies only to 
anatomical gifts that take effect on or 
after the death of the donor, the general 
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principle of “donor control” which the act 
embodies is clearly not limited to that 
setting. In the transplantation context, for 
example, it is common for a living donor 
to designate the specific donee—often a 
relative—who is to receive a donated 
organ. If a hospital, after removing an 
organ from such a donor, decided on its 
own to give the organ to a different donee, 
no one would deny that the hospital had 
violated the legal right of the donor by its 
unauthorized use of the donated organ. 
Accordingly, it is clear under California 
law that a patient has the right, prior to 
the removal of an organ, to control the use 
to which the organ will be put after 
removal. 
 
It is also clear, under traditional common 
law principles, that this right of a patient 
to control the future use of his organ is 
protected by the law of conversion. As a 
general matter, the tort of conversion 
protects an individual not only against 
improper interference with the right of 
possession of his property but also against 
unauthorized use of his property or 
improper interference with his right to 
control the use of his property. Sections 
227 and 228 of the Restatement Second of 
Torts specifically provide in this regard 
that “[o]ne who uses a chattel in a manner 
which is a serious violation of the right of 
another to control its use is subject to 
liability to the other for conversion” and 
that “[o]ne who is authorized to make a 
particular use of a chattel, and uses it in a 
manner exceeding the authorization, is 
subject to liability for conversion to 
another whose right to control the use of 
the chattel is thereby seriously violated.” 
California cases have also long recognized 
that “unauthorized use” of property can 
give rise to a conversion action. 
 
The application of these principles to the 
present case is evident. If defendants had 
informed plaintiff, prior to removal, of the 

possible uses to which his body part could 
be put and plaintiff had authorized one 
particular use, it is clear under the 
foregoing authorities that defendants 
would be liable for conversion if they 
disregarded plaintiff’s decision and used 
the body part in an unauthorized manner 
for their own economic benefit. Although 
in this case defendants did not disregard 
a specific directive from plaintiff with 
regard to the future use of his body part, 
the complaint alleges that, before the 
body part was removed, defendants 
intentionally withheld material 
information that they were under an 
obligation to disclose to plaintiff and that 
was necessary for his exercise of control 
over the body part; the complaint also 
alleges that defendants withheld such 
information in order to appropriate the 
control over the future use of such body 
part for their own economic benefit. If 
these allegations are true, defendants 
clearly improperly interfered with 
plaintiff’s right in his body part at a time 
when he had the authority to determine 
the future use of such part, thereby 
misappropriating plaintiff’s right of 
control for their own advantage. Under 
these circumstances, the complaint fully 
satisfies the established requirements of a 
conversion cause of action. 
 
As already noted, the majority maintains 
that there are a number of “reasons to 
doubt” that a patient retains any legally 
protectible interest in his organs after 
removal but none of these reasons 
withstands scrutiny. The majority first 
relies on the fact that “no reported judicial 
decision supports Moore’s claim, either 
directly or by close analogy.” By the same 
token, however, there is no reported 
judicial decision that rejects such a claim. 
This is simply a case of first impression. 
And while the majority goes on to 
emphasize that it is the “specialized 
statutes” dealing with human biological 
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materials to which the court should look 
for guidance in determining whether a 
patient has any legal rights with respect 
to an organ after removal the majority 
fails to recognize that the Uniform 
Anatomical Gift Act, as we have seen, 
expressly confirms a patient’s right to 
designate, prior to removal, the use to 
which a body part will be put. 
 
The majority next relies on the provisions 
of section 7054.4, a statute that addresses 
the potential health hazards posed by the 
improper disposal of human body parts, 
reasoning that this statute “drastically 
limits a patient’s control over excised 
cells.”  While I agree with the majority 
that section 7054.4 should reasonably be 
interpreted to apply to body parts 
removed from a living patient as well as 
from dead bodies, the statute nonetheless 
provides absolutely no support for the 
majority’s conclusion. Although section 
7054.4 limits a patient’s control over an 
excised body part in the sense that it 
prohibits him from taking the removed 
part to his home and keeping it on his 
mantel, the statute certainly does not 
suggest that a patient does not have the 
right to choose among the legally 
permissible uses of his organ. Similarly, 
there is nothing in section 7054.4 which 
indicates that a doctor or medical facility 
that removes a patient’s organ possesses 
any greater right than the patient himself 
to choose the further use to which the 
removed organ will be put. Since the 
majority does not suggest that the 
provisions of section 7054.4 should be 
interpreted to prohibit the research or 
commercial activities at issue in this 
case—and I agree that the statute cannot 
reasonably be interpreted to prohibit such 
use—I cannot understand how section 
7054.4 provides any assistance to the 
majority’s argument. 
 

Finally, the majority maintains that 
plaintiff’s conversion action is not viable 
because “the subject matter of the 
Regents’ patent—the patented cell line 
and the products derived from it—cannot 
be Moore’s property.”   Even if this is an 
accurate statement of federal patent law, 
it does not explain why plaintiff may not 
maintain a conversion action for 
defendants’ unauthorized use of his own 
body parts, blood, blood serum, bone 
marrow, and sperm. Although the 
damages which plaintiff may recover in a 
conversion action may not include the 
value of the patent and the derivative 
products, the fact that plaintiff may not 
be entitled to all of the damages which his 
complaint seeks does not justify denying 
his right to maintain any conversion 
action at all. Similarly, although the 
question whether plaintiff’s cells are 
“unique” may well affect the amount of 
damages plaintiff will be able to recover 
in a conversion action, the question of 
uniqueness has no proper bearing on 
plaintiff’s basic right to maintain a 
conversion action; ordinary property, as 
well as unique property, is, of course, 
protected against conversion. 

 
 

 
Wonder Woman: The Life, Death, and 
Life After Death of Henrietta Lacks, 

Unwitting Heroine of Modern 
Medicine 

Van Smith (2002) 
 

On Feb. 1, 1951, Henrietta Lacks—
mother of five, native of rural southern 
Virginia, resident of the Turner Station 
neighborhood in Dundalk—went to Johns 
Hopkins Hospital with a worrisome 
symptom: spotting on her underwear. She 
was quickly diagnosed with cervical 
cancer. Eight months later, despite 
surgery and radiation treatment, the 
Sparrows Point shipyard worker’s wife 
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died at age 31 as she lay in the hospital’s 
segregated ward for blacks.  
 
Not all of Henrietta Lacks died that 
October morning, though. She unwittingly 
left behind a piece of herself that still 
lives today. 
 
While she was in Hopkins’ care, 
researchers took a fragment of Lacks’ 
tumor and sliced it into little cubes, which 
they bathed in nutrients and placed in an 
incubator. The cells, dubbed “HeLa” for 
Henrietta Lacks, multiplied as no other 
cells outside the human body had before, 
doubling their numbers daily. Their 
dogged growth spawned a breakthrough 
in cell research; never before could 
investigators reliably experiment on such 
cell cultures because they would weaken 
and die before meaningful results could be 
obtained. On the day of Henrietta’s death, 
the head of Hopkins’ tissue-culture 
research lab, Dr. George Gey, went before 
TV cameras, held up a tube of HeLa cells, 
and announced that a new age of medical 
research had begun—one that, someday, 
could produce a cure for cancer. 
 
When he discovered HeLa could survive 
even shipping via U.S. mail, Gey sent his 
prize culture to colleagues around the 
country. They allowed HeLa to grow a 
little, and then sent some to their 
colleagues. Demand quickly rose, so the 
cells were put into mass production and 
traveled around the globe—even into 
space, on an unmanned satellite to 
determine whether human tissues could 
survive zero gravity. 
 
In the half-century since Henrietta Lacks’ 
death, her tumor cells—whose combined 
mass is probably much larger than Lacks 
was when she was alive—have 
continually been used for research into 
cancer, AIDS, the effects of radiation and 
toxic substances, gene mapping, and 

countless other scientific pursuits. Dr. 
Jonas Salk used HeLa to help develop his 
polio vaccine in the early ‘50s. The cells 
are so hardy that they took over other 
tissue cultures, researchers discovered in 
the 1970s, leading to reforms in how such 
cultures are handled. In the biomedical 
world, HeLa cells are as famous as lab 
rats and petri dishes. 
 
Yet Henrietta Lacks herself remains 
shrouded in obscurity. Gey, of course, 
knew HeLa’s origins, but he believed 
confidentiality was paramount—so for 
years, Henrietta’s family didn’t know her 
cells still lived, much less how important 
they had become. After Gey died in 1970, 
the secret came out. But it was not until 
1975, when a scientifically savvy fellow 
dinner-party guest asked family members 
if they were related to the mother of the 
HeLa cell, that Lacks’ descendants came 
to understand her critical role in medical 
research. 
 
The concept was mind-blowing—in a 
sense, it seemed to Lacks’ family, she was 
being kept alive in the service of science. 
“It just kills me,” says Henrietta’s 
daughter, Deborah Lacks-Pullum, now 52 
and still living in Baltimore, “to know my 
mother’s cells are all over the world.” 
 
**** 
 
Lacks-Pullum is bitter about this. “We 
never knew they took her cells, and people 
done got filthy rich [from HeLa-based 
research], but we don’t get a dime,” she 
says. The family can’t afford a reputable 
lawyer to press its case for some financial 
stake in the work. She says she has 
appealed to Hopkins for help, and “all 
they do is pat me on my shoulder and put 
me out the door.” 
 
Hopkins spokesperson Gary Stephenson 
is quick to point out that Hopkins never 
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sold HeLa, so it didn’t make money from 
Henrietta’s contribution. Still, he says, 
“there are people here who would like 
something done, and I’m hoping that at 
some point something will be done in a 
formal way to note her very, very 
important contribution.” 
 
Lacks-Pullum shares those hopes, but she 
is pessimistic. “Hopkins,” she says, “they 
don’t care.” 
 

 
 

Daimler AG v. Bauman 
Supreme Court of the United States 

(2014) 
 

This case concerns the authority of a court 
in the United States to entertain a claim 
brought by foreign plaintiffs against a 
foreign defendant based on events 
occurring entirely outside the United 
States. The litigation commenced in 2004, 
when twenty-two Argentinian residents 
filed a complaint in the United States 
District Court for the Northern District of 
California against DaimlerChrysler 
Aktiengesellschaft (Daimler), a German 
public stock company, headquartered in 
Stuttgart, that manufactures Mercedes–
Benz vehicles in Germany. The complaint 
alleged that during Argentina’s 1976–
1983 “Dirty War,” Daimler’s Argentinian 
subsidiary, Mercedes–Benz Argentina 
(MB Argentina) collaborated with state 
security forces to kidnap, detain, torture, 
and kill certain MB Argentina workers, 
among them, plaintiffs or persons closely 
related to plaintiffs. Damages for the 
alleged human-rights violations were 
sought from Daimler under the laws of 
the United States, California, and 
Argentina. Jurisdiction over the lawsuit 
was predicated on the California contacts 
of Mercedes–Benz USA, LLC (MBUSA), a 
subsidiary of Daimler incorporated in 
Delaware with its principal place of 

business in New Jersey. MBUSA 
distributes Daimler-manufactured 
vehicles to independent dealerships 
throughout the United States, including 
California. 
 
The question presented is whether the 
Due Process Clause of the Fourteenth 
Amendment precludes the District Court 
from exercising jurisdiction over Daimler 
in this case, given the absence of any 
California connection to the atrocities, 
perpetrators, or victims described in the 
complaint. Plaintiffs invoked the court’s 
general or all-purpose jurisdiction. 
California, they urge, is a place where 
Daimler may be sued on any and all 
claims against it, wherever in the world 
the claims may arise. For example, as 
plaintiffs’ counsel affirmed, under the 
proffered jurisdictional theory, if a 
Daimler-manufactured vehicle overturned 
in Poland, injuring a Polish driver and 
passenger, the injured parties could 
maintain a design defect suit in 
California. Exercises of personal 
jurisdiction so exorbitant, we hold, are 
barred by due process constraints on the 
assertion of adjudicatory authority. 
 
In Goodyear Dunlop Tires Operations, 
S.A. v. Brown, we addressed the 
distinction between general or all-purpose 
jurisdiction, and specific or conduct-linked 
jurisdiction. As to the former, we held 
that a court may assert jurisdiction over a 
foreign corporation “to hear any and all 
claims against [it]” only when the 
corporation’s affiliations with the State in 
which suit is brought are so constant and 
pervasive “as to render [it] essentially at 
home in the forum State.” Instructed by 
Goodyear, we conclude Daimler is not “at 
home” in California, and cannot be sued 
there for injuries plaintiffs attribute to 
MB Argentina’s conduct in Argentina. 
 

I. 
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In 2004, plaintiffs (respondents here) filed 
suit in the United States District Court 
for the Northern District of California, 
alleging that MB Argentina collaborated 
with Argentinian state security forces to 
kidnap, detain, torture, and kill plaintiffs 
and their relatives during the military 
dictatorship in place there from 1976 
through 1983, a period known as 
Argentina’s “Dirty War.” Based on those 
allegations, plaintiffs asserted claims 
under the Alien Tort Statute, 28 U.S.C. § 
1350, and the Torture Victim Protection 
Act of 1991, 106 Stat. 73, as well as claims 
for wrongful death and intentional 
infliction of emotional distress under the 
laws of California and Argentina. The 
incidents recounted in the complaint 
center on MB Argentina’s plant in 
Gonzalez Catan, Argentina; no part of MB 
Argentina’s alleged collaboration with 
Argentinian authorities took place in 
California or anywhere else in the United 
States. 
 
Plaintiffs’ operative complaint names only 
one corporate defendant: Daimler, the 
petitioner here. Plaintiffs seek to hold 
Daimler vicariously liable for MB 
Argentina’s alleged malfeasance. Daimler 
is a German Aktiengesellschaft (public 
stock company) that manufactures 
Mercedes–Benz vehicles in Germany and 
has its headquarters in Stuttgart. At 
times relevant to this case, MB Argentina 
was a subsidiary wholly owned by 
Daimler’s predecessor in interest. 
 
Daimler moved to dismiss the action for 
want of personal jurisdiction. Opposing 
the motion, plaintiffs submitted 
declarations and exhibits purporting to 
demonstrate the presence of Daimler 
itself in California. Alternatively, 
plaintiffs maintained that jurisdiction 
over Daimler could be founded on the 
California contacts of MBUSA, a distinct 
corporate entity that, according to 

plaintiffs, should be treated as Daimler’s 
agent for jurisdictional purposes. 
 
MBUSA, an indirect subsidiary of 
Daimler, is a Delaware limited liability 
corporation. MBUSA serves as Daimler’s 
exclusive importer and distributor in the 
United States, purchasing Mercedes–
Benz automobiles from Daimler in 
Germany, then importing those vehicles, 
and ultimately distributing them to 
independent dealerships located 
throughout the Nation. Although 
MBUSA’s principal place of business is in 
New Jersey, MBUSA has multiple 
California-based facilities, including a 
regional office in Costa Mesa, a Vehicle 
Preparation Center in Carson, and a 
Classic Center in Irvine. According to the 
record developed below, MBUSA is the 
largest supplier of luxury vehicles to the 
California market. In particular, over 10% 
of all sales of new vehicles in the United 
States take place in California, and 
MBUSA’s California sales account for 
2.4% of Daimler’s worldwide sales. 
 
The relationship between Daimler and 
MBUSA is delineated in a General 
Distributor Agreement, which sets forth 
requirements for MBUSA’s distribution of 
Mercedes–Benz vehicles in the United 
States. That agreement established 
MBUSA as an “independent contracto[r]” 
that “buy[s] and sell[s] [vehicles] . . . as an 
independent business for [its] own 
account.” The agreement “does not make 
[MBUSA]. . . a general or special agent, 
partner, joint venturer or employee of 
DAIMLERCHRYSLER or any 
DaimlerChrysler Group Company”; 
MBUSA “ha[s] no authority to make 
binding obligations for or act on behalf of 
DAIMLERCHRYSLER or any 
DaimlerChrysler Group Company.”  
 
After allowing jurisdictional discovery on 
plaintiffs’ agency allegations, the District 
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Court granted Daimler’s motion to 
dismiss. Daimler’s own affiliations with 
California, the court first determined, 
were insufficient to support the exercise of 
all-purpose jurisdiction over the 
corporation. Next, the court declined to 
attribute MBUSA’s California contacts to 
Daimler on an agency theory, concluding 
that plaintiffs failed to demonstrate that 
MBUSA acted as Daimler’s agent.  
 
The Ninth Circuit at first affirmed the 
District Court’s judgment. Addressing 
solely the question of agency, the Court of 
Appeals held that plaintiffs had not 
shown the existence of an agency 
relationship of the kind that might 
warrant attribution of MBUSA’s contacts 
to Daimler. In his view, the agency test 
was satisfied and considerations of 
“reasonableness” did not bar the exercise 
of jurisdiction. Granting plaintiffs’ 
petition for rehearing, the panel withdrew 
its initial opinion and replaced it with one 
authored by Judge Reinhardt, which 
elaborated on reasoning he initially 
expressed in dissent.  
 
**** 
 

IV. 
With this background, we turn directly to 
the question whether Daimler’s 
affiliations with California are sufficient 
to subject it to the general (all-purpose) 
personal jurisdiction of that State’s 
courts. In the proceedings below, the 
parties agreed on, or failed to contest, 
certain points we now take as given. 
Plaintiffs have never attempted to fit this 
case into the specific jurisdiction category. 
Nor did plaintiffs challenge on appeal the 
District Court’s holding that Daimler’s 
own contacts with California were, by 
themselves, too sporadic to justify the 
exercise of general jurisdiction. While 
plaintiffs ultimately persuaded the Ninth 
Circuit to impute MBUSA’s California 

contacts to Daimler on an agency theory, 
at no point have they maintained that 
MBUSA is an alter ego of Daimler. 
 
Daimler, on the other hand, failed to 
object below to plaintiffs’ assertion that 
the California courts could exercise all-
purpose jurisdiction over MBUSA. We will 
assume then, for purposes of this decision 
only, that MBUSA qualifies as at home in 
California. 

 
A. 

In sustaining the exercise of general 
jurisdiction over Daimler, the Ninth 
Circuit relied on an agency theory, 
determining that MBUSA acted as 
Daimler’s agent for jurisdictional 
purposes and then attributing MBUSA’s 
California contacts to Daimler. The Ninth 
Circuit’s agency analysis derived from 
Circuit precedent considering principally 
whether the subsidiary “performs services 
that are sufficiently important to the 
foreign corporation that if it did not have 
a representative to perform them, the 
corporation’s own officials would 
undertake to perform substantially 
similar services.” This Court has not yet 
addressed whether a foreign corporation 
may be subjected to a court’s general 
jurisdiction based on the contacts of its in-
state subsidiary. Daimler argues, and 
several Courts of Appeals have held, that 
a subsidiary’s jurisdictional contacts can 
be imputed to its parent only when the 
former is so dominated by the latter as to 
be its alter ego. The Ninth Circuit adopted 
a less rigorous test based on what it 
described as an “agency” relationship. 
Agencies, we note, come in many sizes 
and shapes: “One may be an agent for 
some business purposes and not others so 
that the fact that one may be an agent for 
one purpose does not make him or her an 
agent for every purpose.” A subsidiary, for 
example, might be its parent’s agent for 
claims arising in the place where the 
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subsidiary operates, yet not its agent 
regarding claims arising elsewhere. The 
Court of Appeals did not advert to that 
prospect. But we need not pass judgment 
on invocation of an agency theory in the 
context of general jurisdiction, for in no 
event can the appeals court’s analysis be 
sustained. 
 
The Ninth Circuit’s agency finding rested 
primarily on its observation that 
MBUSA’s services were “important” to 
Daimler, as gauged by Daimler’s 
hypothetical readiness to perform those 
services itself if MBUSA did not exist. 
Formulated this way, the inquiry into 
importance stacks the deck, for it will 
always yield a pro-jurisdiction answer: 
“Anything a corporation does through an 
independent contractor, subsidiary, or 
distributor is presumably something that 
the corporation would do ‘by other means’ 
if the independent contractor, subsidiary, 
or distributor did not exist.” The Ninth 
Circuit’s agency theory thus appears to 
subject foreign corporations to general 
jurisdiction whenever they have an in-
state subsidiary or affiliate, an outcome 
that would sweep beyond even the 
“sprawling view of general jurisdiction” 
we rejected in Goodyear.  
 

B. 
Even if we were to assume that MBUSA 
is at home in California, and further to 
assume MBUSA’s contacts are imputable 
to Daimler, there would still be no basis to 
subject Daimler to general jurisdiction in 
California, for Daimler’s slim contacts 
with the State hardly render it at home 
there. 
 
Goodyear made clear that only a limited 
set of affiliations with a forum will render 
a defendant amenable to all-purpose 
jurisdiction there. “For an individual, the 
paradigm forum for the exercise of 
general jurisdiction is the individual’s 

domicile; for a corporation, it is an 
equivalent place, one in which the 
corporation is fairly regarded as at home.” 
  
**** 
Goodyear did not hold that a corporation 
may be subject to general jurisdiction only 
in a forum where it is incorporated or has 
its principal place of business; it simply 
typed those places paradigm all-purpose 
forums. Plaintiffs would have us look 
beyond the exemplar bases Goodyear 
identified, and approve the exercise of 
general jurisdiction in every State in 
which a corporation “engages in a 
substantial, continuous, and systematic 
course of business.” That formulation, we 
hold, is unacceptably grasping. 
 
**** 
 
Turning to all-purpose jurisdiction, in 
contrast, International Shoe speaks of 
“instances in which the continuous 
corporate operations within a state [are] 
so substantial and of such a nature as to 
justify suit . . . on causes of action arising 
from dealings entirely distinct from those 
activities.” Accordingly, the inquiry under 
Goodyear is not whether a foreign 
corporation’s in-forum contacts can be 
said to be in some sense “continuous and 
systematic,” it is whether that 
corporation’s “affiliations with the State 
are so ‘continuous and systematic’ as to 
render [it] essentially at home in the 
forum State.”  
 
Here, neither Daimler nor MBUSA is 
incorporated in California, nor does either 
entity have its principal place of business 
there. If Daimler’s California activities 
sufficed to allow adjudication of this 
Argentina-rooted case in California, the 
same global reach would presumably be 
available in every other State in which 
MBUSA’s sales are sizable. Such 
exorbitant exercises of all-purpose 
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jurisdiction would scarcely permit out-of-
state defendants “to structure their 
primary conduct with some minimum 
assurance as to where that conduct will 
and will not render them liable to suit.”  
 
It was therefore error for the Ninth 
Circuit to conclude that Daimler, even 
with MBUSA’s contacts attributed to it, 
was at home in California, and hence 
subject to suit there on claims by foreign 
plaintiffs having nothing to do with 
anything that occurred or had its 
principal impact in California. 
 

C. 
The Ninth Circuit, moreover, paid little 
heed to the risks to international comity 
its expansive view of general jurisdiction 
posed. Other nations do not share the 
uninhibited approach to personal 
jurisdiction advanced by the Court of 
Appeals in this case. In the European 
Union, for example, a corporation may 
generally be sued in the nation in which it 
is “domiciled,” a term defined to refer only 
to the location of the corporation’s 
“statutory seat,” “central administration,” 
or “principal place of business.” The 
Solicitor General informs us, in this 
regard, that “foreign governments’ 
objections to some domestic courts’ 
expansive views of general jurisdiction 
have in the past impeded negotiations of 
international agreements on the 
reciprocal recognition and enforcement of 
judgments.” Considerations of 
international rapport thus reinforce our 
determination that subjecting Daimler to 
the general jurisdiction of courts in 
California would not accord with the “fair 
play and substantial justice” due process 
demands.  
 
**** 
 
 
 

Sotomayor, J., concurring: 
I agree with the Court’s conclusion that 
the Due Process Clause prohibits the 
exercise of personal jurisdiction over 
Daimler in light of the unique 
circumstances of this case. I concur only 
in the judgment, however, because I 
cannot agree with the path the Court 
takes to arrive at that result. 
 
The Court acknowledges that Mercedes–
Benz USA, LLC (MBUSA), Daimler’s 
wholly owned subsidiary, has 
considerable contacts with California. It 
has multiple facilities in the State, 
including a regional headquarters. Each 
year, it distributes in California tens of 
thousands of cars, the sale of which 
generated billions of dollars in the year 
this suit was brought. And it provides 
service and sales support to customers 
throughout the State. Daimler has 
conceded that California courts may 
exercise general jurisdiction over MBUSA 
on the basis of these contacts, and the 
Court assumes that MBUSA’s contacts 
may be attributed to Daimler for the 
purpose of deciding whether Daimler is 
also subject to general jurisdiction. 
 
Are these contacts sufficient to permit the 
exercise of general jurisdiction over  
Daimler? The Court holds that they are 
not, for a reason wholly foreign to our due 
process jurisprudence. The problem, the 
Court says, is not that Daimler’s contacts 
with California are too few, but that its 
contacts with other forums are too many. 
In other words, the Court does not dispute 
that the presence of multiple offices, the 
direct distribution of thousands of 
products accounting for billions of dollars 
in sales, and continuous interaction with 
customers throughout a State would be 
enough to support the exercise of general 
jurisdiction over some businesses. 
Daimler is just not one of those 
businesses, the Court concludes, because 
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its California contacts must be viewed in 
the context of its extensive “nationwide 
and worldwide” operations. In recent 
years, Americans have grown accustomed 
to the concept of multinational 
corporations that are supposedly “too big 
to fail”; today the Court deems Daimler 
“too big for general jurisdiction.” 
 
The Court’s conclusion is wrong as a 
matter of both process and substance. As 
to process, the Court decides this case on 
a ground that was neither argued nor 
passed on below, and that Daimler raised 
for the first time in a footnote to its brief. 
As to substance, the Court’s focus on 
Daimler’s operations outside of California 
ignores the lodestar of our personal 
jurisdiction jurisprudence: A State may 
subject a defendant to the burden of suit if 
the defendant has sufficiently taken 
advantage of the State’s laws and 
protections through its contacts in the 
State; whether the defendant has contacts 
elsewhere is immaterial. 
 
Regrettably, these errors are unforced. 
The Court can and should decide this case 
on the far simpler ground that, no matter 
how extensive Daimler’s contacts with 
California, that State’s exercise of 
jurisdiction would be unreasonable given 
that the case involves foreign plaintiffs 
suing a foreign defendant based on 
foreign conduct, and given that a more 
appropriate forum is available. Because I 
would reverse the judgment below on this 
ground, I concur in the judgment only. 
 

I. 
I begin with the point on which the 
majority and I agree: The Ninth Circuit’s 
decision should be reversed. 
 
Our personal jurisdiction precedents call 
for a two-part analysis. The contacts 
prong asks whether the defendant has 
sufficient contacts with the forum State to 

support personal jurisdiction; the 
reasonableness prong asks whether the 
exercise of jurisdiction would be 
unreasonable under the circumstances. As 
the majority points out, all of the cases in 
which we have applied the reasonableness 
prong have involved specific as opposed to 
general jurisdiction. Whether the 
reasonableness prong should apply in the 
general jurisdiction context is therefore a 
question we have never decided, and it is 
one on which I can appreciate the 
arguments on both sides. But it would be 
imprudent to decide that question in this 
case given that respondents have failed to 
argue against the application of the 
reasonableness prong during the entire 8–
year history of this litigation. As a result, 
I would decide this case under the 
reasonableness prong without foreclosing 
future consideration of whether that 
prong should be limited to the specific 
jurisdiction context. 
 
We identified the factors that bear on 
reasonableness in Asahi Metal Industry 
Co. v. Superior Court of Cal.: “the burden 
on the defendant, the interests of the 
forum State,” “the plaintiff’s interest in 
obtaining relief” in the forum State, and 
the interests of other sovereigns in 
resolving the dispute. We held in Asahi 
that it would be “unreasonable and 
unfair” for a California court to exercise 
jurisdiction over a claim between a 
Taiwanese plaintiff and a Japanese 
defendant that arose out of a transaction 
in Taiwan, particularly where the 
Taiwanese plaintiff had not shown that it 
would be more convenient to litigate in 
California than in Taiwan or Japan.  
 
The same considerations resolve this case. 
It involves Argentine plaintiffs suing a 
German defendant for conduct that took 
place in Argentina. Like the plaintiffs in 
Asahi, respondents have failed to show 
that it would be more convenient to 
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litigate in California than in Germany, a 
sovereign with a far greater interest in 
resolving the dispute. Asahi thus makes 
clear that it would be unreasonable for a 
court in California to subject Daimler to 
its jurisdiction. 
 

II. 
The majority evidently agrees that, if the 
reasonableness prong were to apply, it 
would be unreasonable for California 
courts to exercise jurisdiction over 
Daimler in this case. But instead of 
resolving the case on this uncontroversial 
basis, the majority reaches out to decide it 
on a ground neither argued nor decided 
below. 
 
We generally do not pass on arguments 
that lower courts have not addressed. 
After all, “we are a court of review, not of 
first view.” This principle carries even 
greater force where the argument at issue 
was never pressed below. Yet the majority 
disregards this principle, basing its 
decision on an argument raised for the 
first time in a footnote of Daimler’s merits 
brief before this Court.  
 
The majority’s decision is troubling all the 
more because the parties were not asked 
to brief this issue. We granted certiorari 
on the question “whether it violates due 
process for a court to exercise general 
personal jurisdiction over a foreign 
corporation based solely on the fact that 
an indirect corporate subsidiary performs 
services on behalf of the defendant in the 
forum State.” At no point in Daimler’s 
petition for certiorari did the company 
contend that, even if this attribution 
question were decided against it, its 
contacts in California would still be 
insufficient to support general 
jurisdiction. The parties’ merits briefs 
accordingly focused on the attribution-of-
contacts question, addressing the 
reasonableness inquiry (which had been 

litigated and decided below) in most of the 
space that remained.  
 
In bypassing the question on which we 
granted certiorari to decide an issue not 
litigated below, the Court leaves 
respondents “without an unclouded 
opportunity to air the issue the Court 
today decides against them.” Doing so 
“does ‘not reflect well on the processes of 
the Court.’” “And by resolving a complex 
and fact-intensive question without the 
benefit of full briefing, the Court invites 
the error into which it has fallen.”  
 
The relevant facts are undeveloped 
because Daimler conceded at the start of 
this litigation that MBUSA is subject to 
general jurisdiction based on its 
California contacts. We therefore do not 
know the full extent of those contacts, 
though what little we do know suggests 
that Daimler was wise to concede what it 
did. MBUSA imports more than 200,000 
vehicles into the United States and 
distributes many of them to independent 
dealerships in California, where they are 
sold. MBUSA’s California sales account 
for 2.4% of Daimler’s worldwide sales, 
which were $192 billion in 2004. And 2.4% 
of $192 billion is $4.6 billion, a 
considerable sum by any measure. 
MBUSA also has multiple offices and 
facilities in California, including a 
regional headquarters. 
 
But the record does not answer a number 
of other important questions. Are any of 
Daimler’s key files maintained in 
MBUSA’s California offices? How many 
employees work in those offices? Do those 
employees make important strategic 
decisions or oversee in any manner 
Daimler’s activities? These questions 
could well affect whether Daimler is 
subject to general jurisdiction. After all, 
this Court upheld the exercise of general 
jurisdiction in Perkins v. Benguet Consol. 
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Mining Co.—which the majority refers to 
as a “textbook case” of general 
jurisdiction—on the basis that the foreign 
defendant maintained an office in Ohio, 
kept corporate files there, and oversaw 
the company’s activities from the State. 
California-based MBUSA employees may 
well have done similar things on 
Daimler’s behalf. But because the Court 
decides the issue without a developed 
record, we will never know. 
 

III. 
While the majority’s decisional process is 
problematic enough, I fear that process 
leads it to an even more troubling result. 
 

A. 
Until today, our precedents had 
established a straightforward test for 
general jurisdiction: Does the defendant 
have “continuous corporate operations 
within a state” that are “so substantial 
and of such a nature as to justify suit 
against it on causes of action arising from 
dealings entirely distinct from those 
activities”? In every case where we have 
applied this test, we have focused solely 
on the magnitude of the defendant’s in-
state contacts, not the relative magnitude 
of those contacts in comparison to the 
defendant’s contacts with other States. 
 
In Perkins, for example, we found an Ohio 
court’s exercise of general jurisdiction 
permissible where the president of the 
foreign defendant “maintained an office,” 
“drew and distributed . . . salary checks,” 
used “two active bank accounts,” 
“supervised . . . the rehabilitation of the 
corporation’s properties in the 
Philippines,” and held “directors’ 
meetings,” in Ohio. At no point did we 
attempt to catalog the company’s contacts 
in forums other than Ohio or to compare 
them with its Ohio contacts. If anything, 
we intimated that the defendant’s Ohio 

contacts were not substantial in 
comparison to its contacts elsewhere.  
 
We engaged in the same inquiry in 
Helicopteros. There, we held that a 
Colombian corporation was not subject to 
general jurisdiction in Texas simply 
because it occasionally sent its employees 
into the State, accepted checks drawn on 
a Texas bank, and purchased equipment 
and services from a Texas company. In no 
sense did our analysis turn on the extent 
of the company’s operations beyond Texas. 
Most recently, in Goodyear Dunlop Tires 
Operations, S.A. v. Brown, our analysis 
again focused on the defendant’s in-state 
contacts. Goodyear involved a suit against 
foreign tire manufacturers by North 
Carolina residents whose children had 
died in a bus accident in France. We held 
that North Carolina courts could not 
exercise general jurisdiction over the 
foreign defendants. Just as in Perkins and 
Helicopteros, our opinion in Goodyear did 
not identify the defendants’ contacts 
outside of the forum State, but focused 
instead on the defendants’ lack of offices, 
employees, direct sales, and business 
operations within the State. 
 
This approach follows from the touchstone 
principle of due process in this field, the 
concept of reciprocal fairness. When a 
corporation chooses to invoke the benefits 
and protections of a State in which it 
operates, the State acquires the authority 
to subject the company to suit in its 
courts. The majority’s focus on the extent 
of a corporate defendant’s out-of-forum 
contacts is untethered from this rationale. 
After all, the degree to which a company 
intentionally benefits from a forum State 
depends on its interactions with that 
State, not its interactions elsewhere. An 
article on which the majority relies (and 
on which Goodyear relied as well) 
expresses the point well: “We should not 
treat defendants as less amenable to suit 
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merely because they carry on more 
substantial business in other states . . .  
[T]he amount of activity elsewhere seems 
virtually irrelevant to . . . the imposition 
of general jurisdiction over a defendant.”  
 
Had the majority applied our settled 
approach, it would have had little trouble 
concluding that Daimler’s California 
contacts rise to the requisite level, given 
the majority’s assumption that MBUSA’s 
contacts may be attributed to Daimler 
and given Daimler’s concession that those 
contacts render MBUSA “at home” in 
California. Our cases have long stated the 
rule that a defendant’s contacts with a 
forum State must be continuous, 
substantial, and systematic in order for 
the defendant to be subject to that State’s 
general jurisdiction. We offered additional 
guidance in Goodyear, adding the phrase 
“essentially at home” to our prior 
formulation of the rule. We used the 
phrase “at home” to signify that in order 
for an out-of-state defendant to be subject 
to general jurisdiction, its continuous and 
substantial contacts with a forum State 
must be akin to those of a local enterprise 
that actually is “at home” in the State.  
 
Under this standard, Daimler’s concession 
that MBUSA is subject to general 
jurisdiction in California should be 
dispositive. For if MBUSA’s California 
contacts are so substantial and the 
resulting benefits to MBUSA so 
significant as to make MBUSA “at home” 
in California, the same must be true of 
Daimler when MBUSA’s contacts and 
benefits are viewed as its own. Indeed, 
until a footnote in its brief before this 
Court, even Daimler did not dispute this 
conclusion for eight years of the litigation. 
 

B. 
The majority today concludes otherwise. 
Referring to the “continuous and 
systematic” contacts inquiry that has 

been taught to generations of first-year 
law students as “unacceptably grasping,” 
the majority announces the new rule that 
in order for a foreign defendant to be 
subject to general jurisdiction, it must not 
only possess continuous and systematic 
contacts with a forum State, but those 
contacts must also surpass some 
unspecified level when viewed in 
comparison to the company’s “nationwide 
and worldwide” activities.  
 
Neither of the majority’s two rationales 
for this proportionality requirement is 
persuasive. First, the majority suggests 
that its approach is necessary for the sake 
of predictability. Permitting general 
jurisdiction in every State where a 
corporation has continuous and 
substantial contacts, the majority asserts, 
would “scarcely permit out-of-state 
defendants ‘to structure their primary 
conduct with some minimum assurance as 
to where that conduct will and will not 
render them liable to suit.’” But there is 
nothing unpredictable about a rule that 
instructs multinational corporations that 
if they engage in continuous and 
substantial contacts with more than one 
State, they will be subject to general 
jurisdiction in each one. The majority may 
not favor that rule as a matter of policy, 
but such disagreement does not render an 
otherwise routine test unpredictable. 
 
Nor is the majority’s proportionality 
inquiry any more predictable than the 
approach it rejects. If anything, the 
majority’s approach injects an additional 
layer of uncertainty because a corporate 
defendant must now try to foretell a 
court’s analysis as to both the sufficiency 
of its contacts with the forum State itself, 
as well as the relative sufficiency of those 
contacts in light of the company’s 
operations elsewhere. Moreover, the 
majority does not even try to explain just 
how extensive the company’s in-state 
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contacts must be in the context of its 
global operations in order for general 
jurisdiction to be proper. 
 
The majority’s approach will also lead to 
greater unpredictability by radically 
expanding the scope of jurisdictional 
discovery. Rather than ascertaining the 
extent of a corporate defendant’s forum-
state contacts alone, courts will now have 
to identify the extent of a company’s 
contacts in every other forum where it 
does business in order to compare them 
against the company’s in-state contacts. 
That considerable burden runs headlong 
into the majority’s recitation of the 
familiar principle that “‘[s]imple 
jurisdictional rules . . . promote greater 
predictability.’”  
 
Absent the predictability rationale, the 
majority’s sole remaining justification for 
its proportionality approach is its 
unadorned concern for the consequences. 
“If Daimler’s California activities sufficed 
to allow adjudication of this Argentina-
rooted case in California,” the majority 
laments, “the same global reach would 
presumably be available in every other 
State in which MBUSA’s sales are 
sizable.”  
 
The majority characterizes this result as 
“exorbitant,” but in reality it is an 
inevitable consequence of the rule of due 
process we set forth nearly 70 years ago, 
that there are “instances in which [a 
company’s] continuous corporate 
operations within a state” are “so 
substantial and of such a nature as to 
justify suit against it on causes of action 
arising from dealings entirely distinct 
from those activities.” In the era of 
International Shoe, it was rare for a 
corporation to have such substantial 
nationwide contacts that it would be 
subject to general jurisdiction in a large 
number of States. Today, that 

circumstance is less rare. But that is as it 
should be. What has changed since 
International Shoe is not the due process 
principle of fundamental fairness but 
rather the nature of the global economy. 
Just as it was fair to say in the 1940’s 
that an out-of-state company could enjoy 
the benefits of a forum State enough to 
make it “essentially at home” in the State, 
it is fair to say today that a multinational 
conglomerate can enjoy such extensive 
benefits in multiple forum States that it is 
“essentially at home” in each one. 
 
In any event, to the extent the majority is 
concerned with the modern-day 
consequences of International Shoe’s 
conception of personal jurisdiction, there 
remain other judicial doctrines available 
to mitigate any resulting unfairness to 
large corporate defendants. Here, for 
instance, the reasonableness prong may 
afford petitioner relief. In other cases, a 
defendant can assert the doctrine of forum 
non conveniens if a given State is a highly 
inconvenient place to litigate a dispute. In 
still other cases, the federal change of 
venue statute can provide protection. And 
to the degree that the majority worries 
these doctrines are not enough to protect 
the economic interests of multinational 
businesses (or that our longstanding 
approach to general jurisdiction poses 
“risks to international comity”), the task 
of weighing those policy concerns belongs 
ultimately to legislators, who may amend 
state and federal long-arm statutes in 
accordance with the democratic process. 
Unfortunately, the majority short circuits 
that process by enshrining today’s narrow 
rule of general jurisdiction as a matter of 
constitutional law. 
 

C. 
The majority’s concern for the 
consequences of its decision should have 
led it the other way, because the rule that 
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it adopts will produce deep injustice in at 
least four respects. 
 
First, the majority’s approach unduly 
curtails the States’ sovereign authority to 
adjudicate disputes against corporate 
defendants who have engaged in 
continuous and substantial business 
operations within their boundaries. The 
majority does not dispute that a State can 
exercise general jurisdiction where a 
corporate defendant has its corporate 
headquarters, and hence its principal 
place of business within the State. Yet it 
never explains why the State should lose 
that power when, as is increasingly 
common, a corporation “divide[s] [its] 
command and coordinating functions 
among officers who work at several 
different locations.” Suppose a company 
divides its management functions equally 
among three offices in different States, 
with one office nominally deemed the 
company’s corporate headquarters. If the 
State where the headquarters is located 
can exercise general jurisdiction, why 
should the other two States be 
constitutionally forbidden to do the same? 
Indeed, under the majority’s approach, 
the result would be unchanged even if the 
company has substantial operations 
within the latter two States (and even if 
the company has no sales or other 
business operations in the first State). Put 
simply, the majority’s rule defines the 
Due Process Clause so narrowly and 
arbitrarily as to contravene the States’ 
sovereign prerogative to subject to 
judgment defendants who have 
manifested an unqualified “intention to 
benefit from and thus an intention to 
submit to the[ir] laws.” 
  
Second, the proportionality approach will 
treat small businesses unfairly in 
comparison to national and multinational 
conglomerates. Whereas a larger company 
will often be immunized from general 

jurisdiction in a State on account of its 
extensive contacts outside the forum, a 
small business will not be. For instance, 
the majority holds today that Daimler is 
not subject to general jurisdiction in 
California despite its multiple offices, 
continuous operations, and billions of 
dollars’ worth of sales there. But imagine 
a small business that manufactures 
luxury vehicles principally targeting the 
California market and that has 
substantially all of its sales and 
operations in the State—even though 
those sales and operations may amount to 
one-thousandth of Daimler’s. Under the 
majority’s rule, that small business will 
be subject to suit in California on any 
cause of action involving any of its 
activities anywhere in the world, while its 
far more pervasive competitor, Daimler, 
will not be. That will be so even if the 
small business incorporates and sets up 
its headquarters elsewhere (as Daimler 
does), since the small business’ California 
sales and operations would still 
predominate when “apprais[ed]” in 
proportion to its minimal “nationwide and 
worldwide.”  
 
Third, the majority’s approach creates the 
incongruous result that an individual 
defendant whose only contact with a 
forum State is a one-time visit will be 
subject to general jurisdiction if served 
with process during that visit, but a large 
corporation that owns property, employs 
workers, and does billions of dollars’ 
worth of business in the State will not be, 
simply because the corporation has 
similar contacts elsewhere (though the 
visiting individual surely does as well). 
 
Finally, it should be obvious that the 
ultimate effect of the majority’s approach 
will be to shift the risk of loss from 
multinational corporations to the 
individuals harmed by their actions. 
Under the majority’s rule, for example, a 
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parent whose child is maimed due to the 
negligence of a foreign hotel owned by a 
multinational conglomerate will be unable 
to hold the hotel to account in a single 
U.S. court, even if the hotel company has 
a massive presence in multiple States. 
Similarly, a U.S. business that enters into 
a contract in a foreign country to sell its 
products to a multinational company 
there may be unable to seek relief in any 
U.S. court if the multinational company 
breaches the contract, even if that 
company has considerable operations in 
numerous U.S. forums. Indeed, the 
majority’s approach would preclude the 
plaintiffs in these examples from seeking 
recourse anywhere in the United States 
even if no other judicial system was 
available to provide relief. I cannot agree 
with the majority’s conclusion that the 
Due Process Clause requires these 
results. 
 
The Court rules against respondents 
today on a ground that no court has 
considered in the history of this case, that 
this Court did not grant certiorari to 
decide, and that Daimler raised only in a 
footnote of its brief. In doing so, the Court 
adopts a new rule of constitutional law 
that is unmoored from decades of 
precedent. Because I would reverse the 
Ninth Circuit’s decision on the narrower 
ground that the exercise of jurisdiction 
over Daimler would be unreasonable in 
any event, I respectfully concur in the 
judgment only. 

 
 

 
Opinion Recap: A Stricter View of 

General Jurisdiction 
William Baude (Jan. 15, 2014) 

 
Readers of the Supreme Court’s decision 
yesterday in Daimler Chrysler v. Bauman 
may have learned two things:  First, it is 
increasingly difficult to establish general 

jurisdiction over a corporation for conduct 
unrelated to the forum; second, the Court 
ultimately resolves the issue it wants to, 
which may not be the one the parties 
focused on. 
 
When the parties briefed Daimler to the 
Court, they presented it as a question 
about the interaction of agency and 
general jurisdiction.  Daimler is a German 
corporation that was sued in California by 
Argentinian plaintiffs for human rights 
violations in Argentina.  The Ninth 
Circuit upheld jurisdiction, reasoning that 
MBUSA, an indirect subsidiary of 
Daimler, did extensive business in 
California, and its conduct could be 
attributed upward to Daimler.  The 
circuits have disagreed over when such 
conduct may be attributed to a parent 
corporation, and Daimler argued that the 
Ninth Circuit made it too easy to attribute 
one corporation’s behavior to another. 
 
But the Court resolved the question quite 
differently.  In keeping with a line of 
questions she had asked at argument, 
Justice Ginsburg wrote a broad opinion 
for eight justices holding that it did not 
matter whether MBUSA’s conduct was 
attributed to Daimler.  Even if it was, 
California did not have general 
jurisdiction over Daimler. 
 
The opinion opens with a remarkably long 
recharacterization of the Court’s 
precedents dealing with specific and 
general jurisdiction.  Specific jurisdiction 
is based on a connection between the 
forum and the defendant’s conduct at 
issue—it is (as the name suggests) case-
specific.  General jurisdiction, by contrast, 
allows a defendant to be sued for any 
activities it has committed anywhere— 
even totally unrelated—and it is hence 
much harder to establish.  In another 
recent decision by Justice Ginsburg, the 
Court had said that to establish general 
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jurisdiction, the defendant must be “at 
home” there.  In Daimler, she added that 
specific jurisdiction is supposed to be the 
norm while “general jurisdiction has come 
to occupy a less dominant place in the 
contemporary scene.” 
 
With the question framed that way, the 
Court finally turned to the question 
presented—sort of.  It said the Ninth 
Circuit’s agency test would “stack the 
deck,” and “sweep beyond” other 
approaches that the Court had already 
rejected as too broad. But it nonetheless 
went on to assume that MBUSA’s conduct 
could be attributed to Daimler.  Even so, 
said the Court, Daimler was not “at home” 
in California.  Outside of “an exceptional 
case,” the Court ruled, general 
jurisdiction will generally be limited to 
the places where a corporation is 
incorporated and its principal place of 
business. 
 
Justice Sotomayor wrote a long opinion 
concurring in the judgment.  She would 
have found the exercise of jurisdiction 
unreasonable on fact-specific grounds.  
She objected to the majority’s decision to 
go beyond the agency question and also to 
the merits of its ruling on general 
jurisdiction.  Justice Sotomayor dueled 
with the majority at length about a 1952 
precedent, Perkins v. Benguet 
Consolidated Mining Co., in which a 
Philippine mining corporation had 
temporarily ceased operating during 
World War II and apparently been 
managed out of Ohio, where the Court 
had permitted general jurisdiction.  
Ultimately, however, the majority saw 
Perkins as an unusual “exceptional case,” 
not an analogy for future claims of broad 
general jurisdiction. 

 
 
 
 

 
 

General Jurisdiction and the 
Transnational Law Market 

Donald Earl Childress III (2013) 
 

Foreign plaintiffs are forum shopping 
transnationally to find a forum with 
favorable substantive and procedural law 
to plead and prove their case or to force a 
settlement. As much as this case is about 
general jurisdiction, it is also about the 
growth of a transnational law market 
where plaintiffs shop the world for 
favorable courts and law, and states and 
defendants respond to that forum 
shopping. 
 
**** 
 
Second, the plaintiffs might believe there 
would be little likelihood of recovery in 
Argentina, given that the alleged actions 
were taken in concert with the 
government of Argentina and based on 
statute of limitations law in Argentina. As 
such, plaintiffs are searching for a 
disinterested and open forum in the 
United States to hear such claims. While 
courts may use forum non conveniens to 
deal with such cases, the Court has kept 
separate personal jurisdiction and forum 
non conveniens inquiries. 
 
**** 
 
As one might recall from the first year of 
law school, substantial time is spent 
acculturating lawyers to the benefits of 
forum choice. In one’s study of civil 
procedure, for instance, students examine 
in exhausting detail doctrines that impact 
forum choice and intersect with forum 
shopping such as subject matter 
jurisdiction, personal jurisdiction, the Erie 
doctrine, and venue. While forum 
shopping is the equivalent of a legal “dirty 
word,” it is, in fact, “only a pejorative way 
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of saying that, if you offer a plaintiff a 
choice of jurisdictions, he will naturally 
choose the one in which he thinks his case 
can be most favorably presented: this 
should be a matter neither for surprise 
nor for indignation.” Federal civil 
procedure doctrines are designed to 
encourage the just and fair resolution of 
cases in light of the fact that parties 
engage in strategic behavior to find the 
forum where their likelihood of success is 
the greatest. 
 
**** 
 
The case, however, also shows how fora 
may compete for legal business through 
the expansion or contraction of 
jurisdiction. A federal court applying 
California personal jurisdiction law to 
permit such suits even when the forum 
has no interest in the case is an 
illustration of California courts competing 
for legal business by creating 
opportunities for suit that do not exist (or 
do not exist as robustly) elsewhere. If the 
forum opens its courts to these cases, 
there will be benefits to the forum and its 
lawyers. What are these benefits? 
Perhaps justice or perhaps sustenance for 
U.S. lawyers. The fact that courts and 
litigants might view the legal system in 
this way illustrates that jurisdictional law 
is more than just a due process 
framework for adjudication; it is a 
market. 
 
**** 
 
There is another side to the story—the 
supply side. States compete to offer legal 
actors what they want. This means that 
parties engage in forum shopping in light 
of the fact that different jurisdictions 
compete to apply law and for legal 
services. Forum shopping by litigants and 
forum competition by legal systems go 
hand in hand. There would be no reason 

for a party to undertake the Herculean 
efforts to shop between various 
jurisdictions if fora did not craft different 
legal rules and open their courts to such 
cases. Different legal rules may be the 
result of happenstance or legal culture; 
they may also be the result of concerted 
efforts on the part of fora to compete for 
legal business. 
 
**** 
 
Under the Brussels Regulation, which 
governs assertions of personal jurisdiction 
against domiciliaries of EU member 
states, the whole point is to make plain 
that the correct balance is general 
jurisdiction based on corporate domicile, 
which means the state of incorporation, 
central administration, or principal place 
of business, and access to justice through 
specific jurisdiction in any other forum 
where the claims arise from or are 
connected to the jurisdiction. As relevant 
here, “[c]orporations domiciled in Europe 
are typically not subject to general 
jurisdiction in the courts for the place in 
which they are established through a 
branch or agency.” 
 
Note, however, that these rules do not 
apply to suits against non-member state 
defendants. So, for instance, if a U.S. 
(California) defendant corporation were 
sued on the facts here in Germany, the 
governing procedural law would be the 
jurisdictional law of Germany and not the 
Brussels Regulation. German procedural 
law, however, would require the same 
result. Under German law, jurisdiction 
would exist in the corporation’s state of 
incorporation or place of business. Under 
EU and German law, therefore, general 
jurisdiction constrains the transnational 
law market and permits general 
jurisdiction only in those states that have 
an interest in the case. 
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Why the Supreme Court Should Give 
an Easy Answer to an Easy Question: 
A Response to Professors Childress, 
Neuborne, Sherry, and Silberman 

Howard M. Erichson (2013) 
 
Assuming the Supreme Court goes 
forward with addressing general 
jurisdiction in Daimler, Professors 
Childress, Sherry, Silberman, and I 
largely agree on a tight test for general 
jurisdiction, but it is worth noting several 
points of language and emphasis. 
Professor Donald Childress and I agree, I 
think, on what would constitute a sound 
rule of general jurisdiction and how that 
rule should apply in the Daimler case. We 
disagree slightly, however, about how the 
Justices ought to engage the question. 
Childress encourages the Justices to ask a 
why question: “the Justices should ask  
the plaintiffs’ lawyers why they brought 
the case in California.” He lists a number 
of the reasons why foreign plaintiffs 
choose to sue in U.S. forums, offering a 
helpful account of transnational forum 
shopping. But showing that litigants 
forum shop is not the same as showing 
that it should matter to the Supreme 
Court in its analysis of the due process 
constraints on judicial power. For 
purposes of personal jurisdiction over the 
defendant, does it matter why plaintiffs’ 
lawyers chose a particular forum? If the 
district court has power to hear the case 
(subject matter jurisdiction, personal 
jurisdiction, venue), and if the court lacks 
a basis for dismissing or transferring as a 
discretionary matter (forum non 
conveniens, venue transfer), then the 
court must hear the case regardless of 
what the court thinks of the plaintiffs’ 
motives in choosing the forum. And if the 
court lacks power to hear the case, then 
the court must dismiss regardless of the 
purity of plaintiffs’ motives. While 

transnational forum shopping provides a 
vivid backdrop to the Daimler case, 
plaintiffs’ motives have no bearing on 
whether California lacked general 
jurisdiction over the defendant. 

 
 

 
Forum Shopping Reconsidered  

Judge Jeff Pettit, Jr. (1990) 
 
Any definition of forum shopping 
confronts a semantic difficulty. Forum 
selection is always a part of the legal 
process; at no clear point does it becomes 
forum “shopping.” Thus, it is difficult for 
an observer to note definitively that forum 
shopping has occurred without analyzing 
the litigant’s motives. Indeed, a party 
makes a forum choice—through action or 
inaction—any time it can make a decision 
that would affect the forum for the 
dispute. Thus, the term “forum shopping,” 
despite its clear derogatory connotations, 
has relatively limited descriptive content. 
 
Parties are often able to choose the forum 
in which their case will be heard. This is 
particularly true of the plaintiff, the 
“master of the complaint.” Forum 
shopping may give a party some degree of 
control over the choice of substantive law 
and of procedural rules. Because a 
determination by one court competent to 
decide a case will generally be the only 
substantive adjudication of the facts, this 
control can be vital to the outcome. 
Variations in forum states’ choice-of-law 
rules, furthermore, can increase the 
number of substantive legal systems from 
which a party may choose. Among the 
considerations that may motivate a forum 
shopper are the convenience or expense of 
litigating in the forum, the inconvenience 
to one’s adversary, the probable or 
expected sympathies of a potential jury 
pool, the nature and availability of 
appellate review, judicial calendars and 
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backlogs, local rules, permissibility of fee-
splitting arrangements, and virtually any 
other interjurisdictional difference. 
 
Having chosen a particular court, the 
plaintiff may be able to influence which 
judge will hear the case. Although often 
randomized, judicial assignments are 
sometimes based on a predictable rotation 
that allows a litigant, through a 
strategically-timed filing, to obtain a 
judge with particular political inclinations 
or expertise. Legal databases facilitate 
judge-shopping through computer 
searches of the opinions of a particular 
judge. A lawyer can now create a research 
strategy that transcends traditional legal 
categories—one that focuses, for example, 
on the perspective of a particular judge 
qua individual with political tendencies, 
beliefs, and foibles. Thus, unlike the civil 
law system, in which the identity of the 
judge is much less a matter of public 
record or significance, the common law 
system’s focus on the judge increases the 
availability of forum shopping. 
 
A broad definition of forum shopping must 
also include the selection of jurors. The 
use of challenges to remove petit jurors, 
although not traditionally viewed as 
forum shopping, is an effective 
manipulation of the decisionmaking body. 
A lawyer can shop for a favorable 
adjudicating body through challenges to 
jurors who are considered likely to be 
unsympathetic. Because no record of 
jurors’ past decisions is available, lawyers 
may rely instead on such statistical 
indicators as socioeconomic or 
ethnographic background in deciding 
whom to exclude. The American jury 
system permits an extensive role for the 
partisan advocates in deciding who shall 
sit on the jury. 
 
**** 
 

Despite the widespread availability of 
forum shopping, courts and legislatures 
routinely denounce it. In fact, however, 
courts tolerate forum shopping in some 
types of cases more than in others. Thus, 
courts may be troubled not so much by the 
practice of forum shopping per se as by its 
results or its implications about society 
and the judicial system. 
 
The modern tendency to condemn forum 
shopping stems largely from two Supreme 
Court decisions, Erie Railroad v. 
Tompkins and Hanna v. Plumer. Erie 
abolished the longstanding rule of Swift v. 
Tyson, under which federal courts in 
diversity cases followed state rules of 
decision on certain local issues but 
otherwise were free to create and follow a 
federal common law. Erie eliminated 
much of the incentive for state–federal 
forum shopping by requiring federal 
courts in diversity cases to apply the 
substantive law of the state in which they 
sit. Klaxon Co. v. Stentor Electric 
Manufacturing Co. extended Erie to 
require that federal courts also apply the 
forum state’s choice of law rules. 
 
The Supreme Court subsequently 
questioned the distinction between 
substantive and procedural law, first 
suggesting that any rule on which the 
outcome turns is substantive, and then 
applying a test that balances federal with 
state interests. Finally, in Hanna v. 
Plumer, the Court established that the 
Federal Rules of Civil Procedure preempt 
conflicting state rules, even in diversity 
cases where the state rule would, under 
Erie, be expected to apply. The Hanna 
Court, however, noted that it was not 
condoning forum shopping and cited “the 
twin aims of the Erie rule: 
discouragement of forum shopping and 
avoidance of inequitable administration of 
the laws.” It suggested that differences in 
procedural rules were less likely to induce 
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forum shopping than were the more 
substantial differences permitted under 
Swift. 
 
Since Hanna, many court decisions and 
commentators have referred to “the policy 
against forum shopping” or “the evil of 
forum shopping.” The Supreme Court has 
relied on the “danger of forum shopping” 
in reaching many decisions. Members of 
the Court have stated that a “significant 
encouragement to forum shopping is alone 
sufficient to warrant application of state 
law” and have noted “the odor of 
impermissible forum shopping which 
pervades this case.” Lower federal courts 
have routinely denounced forum 
shopping, calling it everything from an 
“improper purpose” to “a ‘heads I win, 
tails you lose’ . . . strategy.” Congress has 
also demonstrated opposition to forum 
shopping. Despite widespread 
condemnation, however, few authorities 
discuss in detail the rationale for such a 
policy. 
 
In certain cases, however, courts have 
explicitly allowed forum shopping. Parties 
may seek courts that have a recognized 
expertise such as the Federal Circuit in 
patent cases, and avoid forums that are 
widely viewed as likely to harbor 
prejudices. Juror shopping is generally 
permissible, although courts have to some 
degree limited the use of peremptory 
challenges in the criminal context. By 
contrast the legal community is unlikely 
to be comfortable with forum shopping 
when a party engages in a complex 
technical maneuver to substitute one 
common law rule for another when both 
appear equally legitimate. In one case, for 
example, the Seventh Circuit noted that 
the litigant had “established his place of 
business in that circuit to take advantage 
of” a favorable precedent. 
 

Although the Supreme Court denounces 
state–federal forum shopping on grounds 
of comity and parity, it countenances 
interstate forum shopping. In Keeton v. 
Hustler Magazine, Inc., for instance, the 
Court permitted a libel suit against a 
nationally-distributed magazine in a 
forum state selected for its unusually long 
statute of limitations. Writing for a 
unanimous Supreme Court, then-Justice 
Rehnquist tolerated the forum shopping 
strategy employed, calling it “no different 
from the litigation strategy of countless 
plaintiffs who seek a forum with favorable 
substantive or procedural rules or 
sympathetic local populations.”  
 
Courts offer little justification for 
differential treatment of state–federal and 
interstate forum shopping. It is not clear, 
for instance, why concerns about factors 
such as comity should have any greater 
role in the former context than in the 
latter. In both cases the alternative forum 
has legitimate interests. The Supreme 
Court’s current aversion to state-federal 
forum shopping rests largely on what has 
been called the “myth of federal/state 
court parity.” This myth contends that the 
two court systems, as coequals, will 
produce similar substantive outcomes 
with regard to federal rights. On some 
issues, however, the results 
systematically differ. The federal courts, 
for instance, are “the only judicial forums 
in our system capable of enforcing 
countermajoritarian checks in a 
sustained, effective manner.” The 
dominant policy against state–federal 
forum shopping, therefore, ignores the 
fact “that differences in the court systems 
exist, and that something is at stake in 
the choice between them.” 
 
Just as courts characterize only some 
forum selection practices as forum 
shopping, their application of the policy 
against forum shopping varies with 
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context. A court will call a practice “forum 
shopping” when it wishes to paint it as an 
unsavory machination designed to thwart 
public policy and achieve an unmerited 
goal. By contrast, it will avoid the label 
when it considers the reasons behind the 
forum selection reasonable or justified. 
Furthermore, some policies against forum 
shopping depend on the tenuous process 
of calculating a litigant’s motives. Thus, 
the policy against forum shopping is not a 
distinction between legitimate and 
illegitimate actions, but rather a 
discretionary tool by which a court may 
constrain actions or motives it finds 
distasteful. 
 
Three reasons are generally given for 
policies against forum shopping: first, 
that forum shopping undermines the 
authority of substantive state law; second, 
that forum shopping overburdens certain 
courts and creates unnecessary expenses 
as litigants pursue the most favorable, 
rather than the simplest or closest, forum; 
and, third, that forum shopping may 
create a negative popular perception 
about the equity of the legal system. 
Underlying these ostensible reasons, 
however, are deeply embedded positivist 
and formalist conceptions of law. Anti-
forum shopping policies draw on 
legitimating myths about the nature of 
law, a reluctance to acknowledge that 
social and political biases shape the law, 
and widely-shared views about the proper 
role of chance in judicial outcomes. 
 
Consistency of outcomes is a fundamental 
tenet of virtually any legal system. 
Reaffirming this principle, the Supreme 
Court recently stated that “once a new 
rule is applied to the defendant in the 
case announcing the rule, even-handed 
justice requires that it be applied 
retroactively to all who are similarly 
situated.” This emphasis on consistency 
among forums has intensified as a result 

of greater national mobility and decreased 
identification with one’s home state; fewer 
interstate differences mean less 
justification for different legal outcomes. 
Forum shopping confronts the legal 
system with its interjurisdictional 
differences and inconsistencies. 
 
The perceived importance of uniformity 
and nonmanipulability derives from a 
popular version of legal positivism that 
sees the law as clearly and fully 
established by identifiable social rules. 
Legal positivism turns on the principle 
that a rule can be identified as 
distinctively legal through the manner in 
which it was adopted or developed. Within 
the positivist framework, the set of valid 
rules exhaustively describes legal rights 
and duties, and judicial decisions outside 
these rules are purely discretionary and 
extralegal. Ronald Dworkin maintains 
that this theory is “now accepted in one 
form or another by most working and 
academic lawyers.” 
 
To an adherent of the positivists’ 
“orthodox idea that legal standards can be 
distinguished in principle and as a group 
from moral or political standards,” it is 
almost heretical to use the apparently 
extralegal tactic of forum shopping to 
obtain an advantage in a fight that 
“should” be conducted on a level playing 
field. Forum shopping suggests either a 
distrust of the system’s capacity to 
redress wrongs or an effort to obtain more 
one’s entitlement under the prevailing 
rules. It indicates a suspicious 
unwillingness to submit to the trial by 
battle that our adversary system 
represents. 
 
Forum shopping exposes the tension 
between the ideal of the rule of law and 
the reality of a system created and 
administered by human beings. By 
drawing attention to interjurisdictional 
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disparities, forum shopping announces 
that judicial decisions are not the 
inevitable product of logical processes, but 
rather are “a function of social forces, . . . 
a product of social determinants.” This 
insight into the political nature of law 
dates from the legal realist movement, 
which saw the law, descriptively, as the 
creature of judicial decisions and, 
prescriptively, as a means to social ends. 
Erie was a consummately realist decision 
in that it brought forum shopping out into 
the open, if only to denounce it. Although 
dominant American legal ideology 
continues to deny the political aspects of 
law, political theorists recognize “the 
American habit of shopping for favorable 
laws, first in local legislatures, then in 
Congress, and finally in courts.” The 
apolitical rhetoric clashes with the 
political reality. Squeamishness about 
forum shopping, then, can be seen as part 
of society’s continuing unwillingness to 
abandon its transparently unfulfillable 
ideal of the pure rule of law. 
 
By contrast, critiques of legal positivism 
that focus on the substantive importance 
of procedural rules in evaluating a legal 
order suggest that forum shopping does 
not challenge the legal order but rather is 
an inherent part of it. One 
anthropological perspective, for example, 
sees the law as necessarily incomplete 
and constantly re-shaped by social 
processes. Legal analysis requires “the 
identification of those social processes 
which operate outside the rules, or which 
cause people to . . . sidestep them.” 
Processes outside the positive law are 
essential aspects of the use of rule-
systems, and understanding their social 
purpose is more effective than trying to 
eliminate them. 
 
The realist critique of positivism similarly 
accepted the integration of political and 
legal discourse and legitimized discussion 

of variations in judicial politics and 
temperament. Writing in 1935, Felix 
Cohen commented on the practical utility 
to a lawyer of the knowledge that, for 
instance, “Judge So-and-so, a former 
attorney for a non-union shop, has very 
definite ideas about labor injunctions.” He 
pointed out that there existed no 
publication listing judges according to 
political, economic, and professional 
backgrounds and views, even though such 
information could be invaluable to 
lawyers and legal analysts. “Such a 
Judicial Index is not published . . . 
because it would be disrespectable. 
According to the classical theory, these 
things have nothing to do with the way 
courts decide cases.” Although such 
judicial directories are standard reference 
works today, their existence remains a 
source of discomfort to the profession. 
 
The realists recognized that legal 
decisionmakers are influenced by 
political, personal, and other nonstatutory 
and nonprecedent-based considerations. 
Although the effects of these factors are 
not seriously disputed today, it remains 
difficult for the legal system to confront 
them. Acceptance of forum shopping 
would require that the legal system 
recognize its own insurmountable 
systemic dependence on such “nonlegal” 
considerations. This result threatens not 
only the concept of the rule of law, but 
also the image of apolitical neutrality that 
the legal system tries to create. 
 
Popular moral conceptions of law and 
justice reflect a prevailing belief that 
insofar as the law has unavoidable 
elements of chance, the parties should not 
be able to manipulate these elements for 
their own advantage. If neither 
legislatures nor courts can predict and 
prescribe for all possible events, the 
resolution of some situations will depend 
on the fortuity of the law as it happens to 
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be at the time of the event. Unanticipated 
industrial or environmental risks, for 
instance, may lack legislative remedies in 
certain forums. Forum shopping seems to 
make random elements in law amenable 
to ex post manipulation, violating fair 
play by allowing parties to circumvent 
fate. 
 
This perception of forum shopping draws 
on what Roscoe Pound called the “sporting 
theory of justice,” according to which the 
law is a sort of game in which the 
contestants must surmount the obstacles 
that chance or the system impose, with no 
assistance given to either side. On this 
view, instead of accepting the vagaries of 
the law, forum shoppers appear to “cheat” 
by predicting which forum is likely to 
provide the desired relief before selecting 
it. The legal system, however, has 
repeatedly rejected the view that 
plaintiffs must rely on games of form and 
chance and has opted instead for rules 
that better accommodate litigants by 
removing obstacles to justice. 
 
Furthermore, many aspects of the legal 
system that might superficially appear 
random tend to favor systematically one 
side in litigation. Thus, even if forum 
shopping is relatively pro-plaintiff, it 
would be unrealistic to see it as a 
deviation from some baseline of 
neutrality. Other aspects of our system 
are distinctly pro-defendant and tend to 
counterbalance the pro-plaintiff attributes 
of forum shopping. That forum shopping 
may marginally assist plaintiffs is 
certainly no more unfair than the fact 
that litigation costs present barriers to 
plaintiffs. The policy against forum 
shopping does not eliminate unfair 
advantages within the legal system. 
 
Forum shopping highlights elements of 
randomness in the administration of 
justice. Statistical disparities—especially 

when there is some expectation of 
similarity, such as when courts are 
construing the same law or constitution— 
embarrass the courts. In one study of 
federal habeas corpus petitions, three of 
the fifty-one judges studied accounted for 
thirty percent of the petitions granted. 
Unless meritorious cases 
disproportionately found their way to 
those three judges, a prisoner whose case 
came before one of them had about seven 
times as good a chance of being released 
as if it came before one of the other forty-
eight judges. Although examples from 
criminal law make the point most clearly, 
civil forum shopping also reminds the 
legal system that different courts produce 
different visions of justice. 
 
The formalistic underpinnings of the 
policy against forum shopping call into 
question its jurisprudential legitimacy. 
Three aspects of forum shopping, 
however, raise more practical objections. 
Opponents of forum shopping have argued 
that the practice disserves three goals of 
the legal system—ethical representation 
of one’s client, efficiency, and community 
control over law. This Part examines 
these three considerations and argues 
that forum shopping predominantly 
furthers these goals and through them the 
broader goal of providing a remedy for 
every injury. 
 
Lawyers are routinely chastised for forum 
shopping. Canon 9 of the Model Code of 
Professional Responsibility addresses the 
need to maintain “public confidence in the 
legal . . . profession” and to “avoid even 
the appearance of impropriety.” Forum 
shopping may appear to conflict with 
these duties, insofar as it is viewed as a 
devious or unfair exercise of legal skills. 
This perception, however, overlooks the 
primary role of the lawyer in an adversary 
system. 
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An advocate’s duty is to “represent a 
client zealosly within the bounds of the 
law.” Under both the Model Code and the 
more recent Model Rules of Professional 
Conduct, a lawyer is obligated to engage 
in forum shopping when it will be useful 
to the client. The Model Code notes that a 
lawyer’s “duty to clients . . . should never 
be subordinate merely because the full 
discharge of his obligation may be 
misunderstood or may tend to subject him 
or the legal profession to criticism.” Thus, 
when forum shopping will increase the 
probability of a favorable outcome for the 
client, its negative reception should not 
stop the ethical lawyer. 
 
**** 
 
Forum shopping solely or primarily to bog 
down the opponent thus crosses an ethical 
line. Yet forum shopping will not 
necessarily cause delay or harassment, 
and the mere possibility of abuse is scant 
argument for a blanket denunciation of 
forum shopping, particularly when a 
range of other accepted legal tactics carry 
an equal potential for abuse. Moreover, 
alternative means are available to 
minimize the unethical use of forum 
shopping. Under the current system, the 
adversarial role of the lawyer demands 
forum shopping when necessary to protect 
the legitimate interests of the client. 
 
Critics of forum shopping claim that it is 
inefficient because it tends to result in 
litigation far from the “natural” forum—
the one closest to, most knowledgeable 
about, or most accessible to the litigants. 
Several existing rules, however, mitigate 
these concerns in the specific contexts in 
which they are compelling. For example, 
the court can invoke forum non 
conveniens doctrine or transfer of venue 
when an alternative forum would be more 
convenient for the litigation. Rules 
regarding subject matter jurisdiction and 

personal jurisdiction, including the 
minimum contacts requirement, further 
restrict the choice of forum to ensure that 
defendants will not be hauled into court in 
a state with which they have no 
connection. Indeed, given these 
jurisdictional requirements, forum 
shopping seems likely to be available 
primarily in cases in which the 
defendants are large entities with 
contacts in multiple forums. Precisely this 
type of defendant is best equipped to 
protect itself against future legal action in 
an inconvenient forum. 
 

 
 

Barriere v. Juluca 
United States District Court, S.D. Florida 

(2014) 
 
Cap Juluca is an Anguillan corporation 
that manages a property in Anguilla. 
Plaintiffs are United States citizens, 
domiciled in Texas. The injury that is the 
impetus of this case occurred at 
Defendant Cap Juluca’s resort in 
Anguilla. Allegedly, Plaintiff Aimee 
Barriere slipped and fell on wet tiles as 
she was descending stairs on her way to 
the beach and suffered serious injury. 
Plaintiffs’ allegations of connection to the 
forum are that Cap Juluca’s assets are 
managed by a company in south Florida 
and that Defendants Leading Hotels of 
the World and Hotel Representative 
advertise in south Florida. The Plaintiffs 
finally served Defendant Cap Juluca on 
October 22, 2013 by FedEx with a 
signature required, and Cap Juluca moves 
to quash that service as insufficient. 
 
**** 
 
What is clear from Daimler is that, for a 
court to exercise general jurisdiction over 
a foreign corporation, that corporation 
must be “at home” in the forum. “At 



 
 
 

 —        — 
 
 

101 

home” can be read to mean “instances in 
which the continuous corporate operations 
within a state [are] so substantial and of 
such a nature as to justify suit . . . on 
causes of action arising from dealings 
entirely distinct from those activities.” 
While the Court did not expand on the 
specifics, it noted that it would be possible 
for a corporation to be “at home” in places 
outside of its place of incorporation or 
principal place of business.  
 
It is clear that, prior to Daimler, the 
Defendant would have been subject to 
general jurisdiction in this forum. In 
Stubbs, the plaintiff, a Mississippi 
resident, was injured in the swimming 
pool at the Nassau Resort, a Nassau, 
Bahamas company located in the 
Bahamas. The Plaintiffs submitted 
evidence that the codefendant, Crystal 
Palace “acted as an advertising and 
booking department for Nassau Resort.” 
The court found that Crystal Palace was 
an agent of Nassau Resort, “and its 
activities may be used as the basis to 
assert general jurisdiction over Nassau 
Resort.” Further, the court found that 
“[a]lthough Nassau Resort is a Bahamian 
corporation, it has been utilizing a 
corporate office in Ft. Lauderdale to 
market vacations for Nassau Resort,” and 
that it conducted significant business in 
Florida. The Court found that general 
jurisdiction was appropriate based on 
these contacts and based “on Florida’s 
interest in overseeing marketing of safe 
enterprises and businesses conducting 
significant activities in the state, and in 
adjudicating disputes arising from 
injuries which occur at or as a result of 
resorts marketing in Florida.”  
 
In the case at bar, Defendant did not 
attach any affidavits along with its 
motion to dismiss. Plaintiffs, for their 
part, did not attach any affidavits to its 
response to the motion to dismiss, nor did 

they even address the issue of personal 
jurisdiction. Thus, all the court has before 
it are the factual allegations in the 
Complaint. Plaintiffs are required to 
make a prima facie showing of 
jurisdiction.  
 
Plaintiffs have alleged that Cap Juluca, 
an Anguillan corporation with its 
principle place of business in Anguilla, 
maintains a sales office in Florida. 
Plaintiffs have additionally alleged that 
Cap Juluca’s assets are managed by its 
Florida-based agent, Maissen consultants. 
Plaintiffs further allege that Defendants 
Leading Hotels of the World and Hotel 
Representative, Inc., who have not 
objected to personal jurisdiction in 
Florida, promote, manage, operate, and 
provide reservation services for resorts 
including Cap Juluca; provide extensive 
sales and promotional support, including 
advertising and public relations; set forth 
the standards required to maintain 
association with the Leading Hotels of the 
World group; and regularly inspect Cap 
Juluca’s premises in Anguilla. Plaintiffs 
have alleged that Leading Hotels of the 
World is the actual or apparent agent of 
Cap Juluca and that Cap Juluca 
maintained control over Leading Hotels of 
the World, or alternatively, that Leading 
Hotels of the World maintained control 
over Cap Juluca. These allegations, which 
are unrebutted, are sufficient for this 
court to find that Cap Juluca has such 
minimum contacts with Florida to be 
considered “at home.” A contrary result 
would effectively permit foreign 
corporations to freely solicit and accept 
business from Americans in the United 
States and at the same time be completely 
shielded from any liability in U.S. courts 
from any injury that may arise as a 
result. 
 
This Court also finds that exercising 
jurisdiction over Cap Juluca does not 
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offend traditional notions of fair play and 
substantial justice. 
 
Both Florida and the interstate judicial 
system have a strong interest in seeing 
this matter resolved in Florida. Millions of 
tourists travel to Caribbean resorts each 
year from Florida and elsewhere in the 
United States. Both Florida and the 
interstate judicial system have an interest 
in adjudicating disputes arising from 
injuries which occur at or as a result of 
these resorts particularly when the 
injured are flown to Florida for medical 
treatment as a result. 
 
While there is no evidence that Plaintiff 
Aimee Barriere was flown to Florida, the 
logic of Meier is squarely applicable to the 
instant case. Defendant Cap Juluca 
maintained a sales office in Florida where 
it solicited business that was realized in 
Anguilla. Given these solicitations, it 
cannot be said that the burden on 
Defendant is great. Further, Plaintiffs 
have an interest in obtaining convenient 
and effective relief, and the fact that 
Plaintiffs are not themselves Florida 
residents is of no moment.  
 
While Daimler has undoubtedly limited 
the application of general jurisdiction to 
foreign defendants, this Court does not 
view Daimler as mandating the complete 
casting off of the above logic from Stubbs 
and Meier. Doing so would effectively 
deprive American citizens from litigating 
in the United States for virtually all 
injuries that occur at foreign resorts 
maintained by foreign defendants even 
where, as here, the corporations 
themselves maintain an American sales 
office in Florida and heavily market in the 
jurisdiction. 
 
Further, this case is factually and 
procedurally distinguishable from 
Daimler. Contrary to Daimler, there is no 

“absence” of a Florida connection to the 
injury, perpetrator, or victim in this case. 
To the contrary, Plaintiff has alleged that 
Defendant Cap Juluca has itself 
maintained an active role in soliciting 
reservations in Florida both through its 
own sales office and through Hotel 
Representative, Inc. and Leading Hotels 
of the World. 
 
Additionally, in Daimler, the foreign 
Plaintiffs attempted to gain jurisdiction 
over the foreign defendant by 
piggybacking on the defendant’s 
subsidiary’s contacts and imputing them 
back to the defendant. The U.S.-based 
subsidiary, however, was not a defendant 
in that action. In the case at bar, the 
Plaintiff has alleged agency relationships 
among Leading Hotels of the World, Hotel 
Representative, Inc., and Cap Juluca. 
Unlike in Daimler, the alleged agent is a 
codefendant in the case, and it has not 
objected to jurisdiction. Thus, Defendant 
Cap Juluca is asking this Court to dismiss 
it even where the Court already properly 
exercises jurisdiction over the co-
defendants. This, the court will not do. 
 
Therefore, this Court finds that Plaintiffs 
have sufficiently alleged that Defendant 
Cap Juluca has maintained sufficient 
minimum contacts to subject itself to 
general jurisdiction in Florida, and that 
the exercise of that jurisdiction comports 
with the traditional notions of fair play 
and substantial justice. 

 
 

 
Supreme Court Ruling Shields 

Corporations from Accountability 
Lauren Carasik (2014) 

 
Less than a year after the United States 
Supreme Court ruling in Kiobel v. Royal 
Dutch Petroleum dealt a major blow to 
corporate accountability for human rights 
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abuses, a second decision issued last 
month in Daimler AG v. Bauman further 
eroded the ability of plaintiffs to sue 
multinational corporations in U.S. courts 
for human rights claims. 
 
The decision in the Kiobel case made it far 
more difficult for plaintiffs to file lawsuits 
under the Alien Tort Statute (ATS), which 
allows foreigners to sue foreign 
defendants in U.S. courts for human 
rights abuses committed abroad. The 
latest ruling erects yet another structural 
impediment to holding corporate 
wrongdoers accountable by limiting the 
scope of jurisdiction against corporate 
defendants. 
 
**** 
 
A global company such as Daimler, whose 
subsidiaries operate in 40 countries and 
all U.S. states, is simply “too big” to be 
confined to one home state. 
 
**** 
 
On closer analysis, however, the court’s 
reasoning was largely a matter of 
international economic policymaking. The 
justices held that expansive exercise of 
jurisdiction would lead to unpredictability 
about where corporations could be sued, 
thereby discouraging foreign investment. 
However, Sotomayor pointed out that this 
logic overlooks the uneven and 
undesirable result of placing larger 
foreign corporations at a comparative 
advantage over small businesses that 
cannot claim immunity from lawsuits in 
local courts for overseas or even domestic 
events. It also sets unjustifiably different 
jurisdictional standards for companies 
and individuals. While companies can 
escape jurisdiction even when they derive 
billions of dollars of revenue from a given 
state, a person can be “tagged” for 
personal jurisdiction and served legal 

papers as soon as she sets foot in the 
state, however brief the visit. 
 
The decision also curtails states’ abilities 
to adjudicate harms alleged against 
companies engaging in substantial 
business within their borders. Sotomayor 
noted that limiting the venues that can 
resolve disputes ultimately “shift(s) the 
risk of loss from multinational 
corporations to the individuals harmed by 
their actions.”   
 
The court also argued that the friction 
created by exercising jurisdiction when a 
company merely “does business” with a 
state could put the U.S. at odds with the 
international community. It expressed a 
particular concern regarding the 
European Union, where jurisdiction is 
generally limited to the state in which a 
company is domiciled. As outlined in an 
amicus brief submitted by the human 
rights organization EarthRights 
International, the court’s characterization 
of European law presents an inaccurate 
and narrow portrait of how those courts 
exercise jurisdiction. Moreover, its 
selective respect for international comity 
only when such principles advance 
American economic and geopolitical 
interests reinforces our repeated failures 
to adhere to international standards on 
human rights. 
 
After Somalia and South Sudan, the U.S. 
is one of only three countries that have 
not ratified the Convention on the Rights 
of the Child. It declines to ratify a number 
of international covenants while 
continually committing egregious human 
rights violations in the name of the “war 
on terror,” including extrajudicial and 
extraterritorial killings through the use of 
unmanned drones and the torture and 
indefinite detention of detainees at the 
Guantanamo Bay prison in Cuba.  
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**** 
 
The court’s decision provides a road map 
for corporate actors to further shield 
themselves from liability. Many 
corporations are already structured 
through a tangled and impenetrable web 
of subsidiaries that leaves plaintiffs 
without an effective remedy. The decision 
could even make it more difficult for 
domestic plaintiffs to hold a local 
corporation accountable if it is sufficiently 
sheltered by corporate presence in 
multiple states and operating through 
scaffolded subsidiaries. 
 
Not surprisingly, the business community 
applauded the Daimler decision. But this 
case does not exist in a vacuum, and some 
observers are denouncing this evolving, 
aggressively pro-business jurisprudence 
evident in the federal judiciary. Last year, 
commenting on a study by the Minnesota 
Law Review that found that five U.S. 
conservative justices constituted half of 
the “top 10 most pro-corporate justices” in 
the last 50 years, Sen. Elizabeth Warren, 
D-Mass., criticized the “corporate capture 
of the federal courts,” calling the Supreme 
Court “an instrument of the wealthy that 
regularly sides with the U.S. Chamber of 
Commerce.”  
 
The court’s willingness to restrict access 
to legal mechanisms in cases against 
large multinational companies occurs 
against the backdrop of inadequate 
mechanisms of global governance to hold 
corporations to account. Given the 
increasing power and economic might 
wielded by transnational firms, the 
international community has recognized 
the importance of filling this void. In 
2011, the United Nations Human Rights 
Council endorsed the Guiding Principles 
on Business and Human Rights, which set 
out detailed standards designed to 
advance transparency and accountability 

mechanisms for businesses. But these 
principles are largely aspirational. Last 
September, an Ecuadorean delegation 
implored the council to develop “a legally 
binding framework to regulate the work of 
transnational corporations and to provide 
appropriate protection, justice and 
remedy to the victims of human rights 
abuses” emanating from transnational 
business transactions. 
 
A coalition of broad-based human rights 
groups, including the International 
Corporate Accountability Roundtable, are 
also advocating for evolving standards of 
corporate accountability. But resistance 
by business interests is fierce, and 
progress comes too late for many victims 
of human rights abuses. 
 
In an increasingly globalized political and 
economic system, the court’s ruling in the 
Daimler case only further promotes 
corporate interests while limiting avenues 
of redress for corporate misconduct. And 
while it protects well-resourced and 
omnipresent corporations, it fails to 
advance the foundational principles of fair 
play and substantial justice for victims of 
human rights abuses whose efforts to seek 
justice are thwarted by the international 
community’s intransigence about 
adopting enforceable global standards on 
corporate governance. 

 
 

 
DOJ: ‘There is No Such Thing as Too 

Big to Jail’ 
Aruna Viswanatha (2014) 

 
The U.S. Justice Department is pursuing 
criminal investigations of financial 
institutions that could result in action in 
the coming weeks and months, U.S. 
Attorney General Eric Holder said in a 
video, adding that no company was “too 
big to jail.” 
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The comments, made in a video posted on 
the Justice Department’s website on 
Monday, came as federal prosecutors push 
two banks, BNP Paribas SA and Credit 
Suisse AG, to plead guilty to criminal 
charges to resolve separate investigations, 
according to people familiar with the 
probes. 
 
While Holder did not name any banks, he 
said he is personally monitoring the 
ongoing investigations into financial 
institutions and is “resolved to seeing 
them through.” 
 
“I intend to reaffirm the principle that no 
individual or entity that does harm to our 
economy is ever above the law,” Holder 
said in the video. “There is no such thing 
as too big to jail.” 
 
**** 
 
While units of financial institutions have 
agreed to plead guilty to breaking U.S. 
criminal laws, such agreements have 
usually involved foreign subsidiaries that 
have little contact with U.S. regulators. 
 
**** 
 
The Justice Department has come under 
fire for bringing few marquee cases 
against major financial institutions or 
their executives in the wake of the 
2007−2009 financial crisis. 

 
 

 
How Business Fares in the Supreme 

Court 
Lee Epstein, William M. Landes, and 

Richard A. Posner (2013) 
 
A number of scholars, journalists, and at 
least one member of Congress claim that 
the current Supreme Court (the “Roberts 

Court”) is more favorable to business than 
previous Supreme Courts have been. 
Other commentators disagree, while 
acknowledging that the Roberts Court is 
“less hostile to enterprise than the 
Warren Court” was; one of these 
commentators calls Wyeth v. Levine, a 
decision that business lost, “one of the 
most significant decisions of the Roberts 
Court.” An intermediate position is that it 
may be too soon to assess “the Roberts 
Court’s responsiveness to American 
business,” in part because the Court tends 
to agree with the positions taken by the 
Solicitor General of the United States, 
who during the first several years of the 
Roberts Court was the appointee of a 
Republican President and so tended to 
support business. The debate raises the 
larger issue, which we address in this 
Article along with the issue of the relative 
pro-business orientation of the Roberts 
Court, of the role of ideology in decisions 
of the Supreme Court, a focus of our 
recent book on judicial behavior, though 
the book does not emphasize business 
cases. 

 
 

 
Perkins v. Benguet Consolidated 

Mining Co. 
Supreme Court of the United States 

(1952) 
 

This case calls for an answer to the 
question whether the Due Process Clause 
of the Fourteenth Amendment to the 
Constitution of the United States 
precludes Ohio from subjecting a foreign 
corporation to the jurisdiction of its courts 
in this action in personam. The 
corporation has been carrying on in Ohio 
a continuous and systematic, but limited, 
part of its general business. Its president, 
while engaged in doing such business in 
Ohio, has been served with summons in 
this proceeding. The cause of action sued 
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upon did not arise in Ohio and does not 
relate to the corporation’s activities there. 
For the reasons hereafter stated, we hold 
that the Fourteenth Amendment leaves 
Ohio free to take or decline jurisdiction 
over the corporation. 
 
After extended litigation elsewhere, 
petitioner, Idonah Slade Perkins, a 
nonresident of Ohio, filed two actions in 
personam in the Court of Common Pleas 
of Clermont County, Ohio, against the 
several respondents. Among those sued is 
the Benguet Consolidated Mining 
Company, here called the mining 
company. It is styled a ‘sociedad anonima’ 
under the laws of the Philippine Islands, 
where it owns and has operated profitable 
gold and silver mines. In one action 
petitioner seeks approximately $68,400 in 
dividends claimed to be due her as a 
stockholder. In the other she claims 
$2,500,000 damages largely because of 
the company’s failure to issue to her 
certificates for 120,000 shares of its stock. 
In each case the trial court sustained a 
motion to quash the service of summons 
on the mining company. The Court of 
Appeals of Ohio affirmed that decision, as 
did the Supreme Court of Ohio. The cases 
were consolidated and we granted 
certiorari in order to pass upon the 
conclusion voiced within the court below 
that federal due process required the 
result there reached.  
 
**** 
 
A more serious question is presented by 
the claim that the Due Process Clause of 
the Fourteenth Amendment prohibits 
Ohio from granting such relief against a 
foreign corporation.  
 
**** 
 
The essence of the issue here, at the 
constitutional level, is a like one of 

general fairness to the corporation. 
Appropriate tests for that are discussed in 
International Shoe Co. v. Washington. The 
amount and kind of activities which must 
be carried on by the foreign corporation in 
the state of the forum so as to make it 
reasonable and just to subject the 
corporation to the jurisdiction of that 
state are to be determined in each case. 
The corporate activities of a foreign 
corporation which, under state statute, 
make it necessary for it to secure a license 
and to designate a statutory agent upon 
whom process may be served provide a 
helpful but not a conclusive test. For 
example, the state of the forum may by 
statute require a foreign mining 
corporation to secure a license in order 
lawfully to carry on there such functional 
intrastate operations as those of mining 
or refining ore. On the other hand, if the 
same corporation carries on, in that state, 
other continuous and systematic 
corporate activities as it did here—
consisting of directors’ meetings, business 
correspondence, banking, stock transfers, 
payment of salaries, purchasing of 
machinery, etc.—those activities are 
enough to make it fair and reasonable to 
subject that corporation to proceedings in 
personam in that state, at least insofar as 
the proceedings in personam seek to 
enforce causes of action relating to those 
very activities or to other activities of the 
corporation within the state. 
 
* * * * 
 
Whether due process is satisfied must 
depend rather upon the quality and 
nature of the activity in relation to the 
fair and orderly administration of the 
laws which it was the purpose of the due 
process clause to insure. That clause does 
not contemplate that a state may make 
binding a judgment in personam against 
an individual or corporate defendant with 
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which the state has no contacts, ties, or 
relations.  
 
It remains only to consider, in more 
detail, the issue of whether, as a matter of 
federal due process, the business done in 
Ohio by the respondent mining company 
was sufficiently substantial and of such a 
nature as to permit Ohio to entertain a 
cause of action against a foreign 
corporation, where the cause of action 
arose from activities entirely distinct from 
its activities in Ohio.  
 
The Ohio Court of Appeals summarized 
the evidence on the subject. From that 
summary the following facts are 
substantially beyond controversy: The 
company’s mining properties were in the 
Philippine Islands. Its operations there 
were completely halted during the 
occupation of the Islands by the Japanese. 
During that interim the president, who 
was also the general manager and 
principal stockholder of the company, 
returned to his home in Clermont County, 
Ohio. There he maintained an office in 
which he conducted his personal affairs 
and did many things on behalf of the 
company. He kept there office files of the 
company. He carried on their 
correspondence relating to the business of 
the company and to its employees. He 
drew and distributed there salary checks 
on behalf of the company, both in his own 
favor as president and in favor of two 
company secretaries who worked there 
with him. He used and maintained in 
Clermont County, Ohio, two active bank 
accounts carrying substantial balances of 
company funds. A bank in Hamilton 
County, Ohio, acted as transfer agent for 
the stock of the company. Several 
directors’ meetings were held at his office 
or home in Clermont County. From that 
office he supervised policies dealing with 
the rehabilitation of the corporation’s 
properties in the Philippines and he 

dispatched funds to cover purchases of 
machinery for such rehabilitation. Thus 
he carried on in Ohio a continuous and 
systematic supervision of the necessarily 
limited wartime activities of the company. 
He there discharged his duties as 
president and general manager, both 
during the occupation of the company’s 
properties by the Japanese and 
immediately thereafter. While no mining 
properties in Ohio were owned or 
operated by the company, many of its 
wartime activities were directed from 
Ohio and were being given the personal 
attention of its president in that State at 
the time he was served with summons. 
Consideration of the circumstances which, 
under the law of Ohio, ultimately will 
determine whether the courts of that 
State will choose to take jurisdiction over 
the corporation is reserved for the courts 
of that State. Without reaching that issue 
of state policy, we conclude that, under 
the circumstances above recited, it would 
not violate federal due process for Ohio 
either to take or decline jurisdiction of the 
corporation in this proceeding.  
 

 
 

J. McIntyre Machinery, Ltd. v. 
Nicastro 

Supreme Court of the United States 
(2011) 

 
Whether a person or entity is subject to 
the jurisdiction of a state court despite not 
having been present in the State either at 
the time of suit or at the time of the 
alleged injury, and despite not having 
consented to the exercise of jurisdiction, is 
a question that arises with great 
frequency in the routine course of 
litigation. The rules and standards for 
determining when a State does or does 
not have jurisdiction over an absent party 
have been unclear because of decades-old 
questions left open in Asahi Metal 
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Industry Co. v. Superior Court of Cal., 
Solano Cty. (1987). 
  
Here, the Supreme Court of New Jersey, 
relying in part on Asahi, held that New 
Jersey’s courts can exercise jurisdiction 
over a foreign manufacturer of a product 
so long as the manufacturer “knows or 
reasonably should know that its products 
are distributed through a nationwide 
distribution system that might lead to 
those products being sold in any of the 
fifty states.” Applying that test, the court 
concluded that a British manufacturer of 
scrap metal machines was subject to 
jurisdiction in New Jersey, even though at 
no time had it advertised in, sent goods to, 
or in any relevant sense targeted the 
State. 
  
That decision cannot be sustained. 
Although the New Jersey Supreme Court 
issued an extensive opinion with careful 
attention to this Court’s cases and to its 
own precedent, the “stream of commerce” 
metaphor carried the decision far afield. 
Due process protects the defendant’s right 
not to be coerced except by lawful judicial 
power. As a general rule, the exercise of 
judicial power is not lawful unless the 
defendant “purposefully avails itself of the 
privilege of conducting activities within 
the forum State, thus invoking the 
benefits and protections of its laws.” 
There may be exceptions, say, for 
instance, in cases involving an intentional 
tort. But the general rule is applicable in 
this products-liability case, and the so-
called “stream-of-commerce” doctrine 
cannot displace it. 
 

I. 
This case arises from a products-liability 
suit filed in New Jersey state court. 
Robert Nicastro seriously injured his 
hand while using a metal-shearing 
machine manufactured by J. McIntyre 
Machinery, Ltd. (J. McIntyre). The 

accident occurred in New Jersey, but the 
machine was manufactured in England, 
where J. McIntyre is incorporated and 
operates. The question here is whether 
the New Jersey courts have jurisdiction 
over J. McIntyre, notwithstanding the fact 
that the company at no time either 
marketed goods in the State or shipped 
them there. Nicastro was a plaintiff in the 
New Jersey trial court and is the 
respondent here; J. McIntyre was a 
defendant and is now the petitioner. 
  
At oral argument in this Court, Nicastro’s 
counsel stressed three primary facts in 
defense of New Jersey’s assertion of 
jurisdiction over J. McIntyre.  
  
First, an independent company agreed to 
sell J. McIntyre’s machines in the United 
States. J. McIntyre itself did not sell its 
machines to buyers in this country beyond 
the U.S. distributor, and there is no 
allegation that the distributor was under 
J. McIntyre’s control. 
  
Second, J. McIntyre officials attended 
annual conventions for the scrap recycling 
industry to advertise J. McIntyre’s 
machines alongside the distributor. The 
conventions took place in various States, 
but never in New Jersey. 
  
Third, no more than four machines (the 
record suggests only one), including the 
machine that caused the injuries that are 
the basis for this suit, ended up in New 
Jersey. 
  
In addition to these facts emphasized by 
petitioner, the New Jersey Supreme Court 
noted that J. McIntyre held both United 
States and European patents on its 
recycling technology.  It also noted that 
the U.S. distributor “structured [its] 
advertising and sales efforts in accordance 
with” J. McIntyre’s “direction and 
guidance whenever possible,” and that “at 
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least some of the machines were sold on 
consignment to” the distributor.  
  
In light of these facts, the New Jersey 
Supreme Court concluded that New 
Jersey courts could exercise jurisdiction 
over petitioner without contravention of 
the Due Process Clause. Jurisdiction was 
proper, in that court’s view, because the 
injury occurred in New Jersey; because 
petitioner knew or reasonably should 
have known “that its products are 
distributed through a nationwide 
distribution system that might lead to 
those products being sold in any of the 
fifty states”; and because petitioner failed 
to “take some reasonable step to prevent 
the distribution of its products in this 
State.” 
  
Both the New Jersey Supreme Court’s 
holding and its account of what it called 
“[t]he stream-of-commerce doctrine of 
jurisdiction,” were incorrect, however. 
This Court’s Asahi decision may be 
responsible in part for that court’s error 
regarding the stream of commerce, and 
this case presents an opportunity to 
provide greater clarity. 
 

II. 
The Due Process Clause protects an 
individual’s right to be deprived of life, 
liberty, or property only by the exercise of 
lawful power. This is no less true with 
respect to the power of a sovereign to 
resolve disputes through judicial process 
than with respect to the power of a 
sovereign to prescribe rules of conduct for 
those within its sphere. As a general rule, 
neither statute nor judicial decree may 
bind strangers to the State. 
  
A court may subject a defendant to 
judgment only when the defendant has 
sufficient contacts with the sovereign 
“such that the maintenance of the suit 
does not offend ‘traditional notions of fair 

play and substantial justice.’” Freeform 
notions of fundamental fairness divorced 
from traditional practice cannot 
transform a judgment rendered in the 
absence of authority into law. As a 
general rule, the sovereign’s exercise of 
power requires some act by which the 
defendant “purposefully avails itself of the 
privilege of conducting activities within 
the forum State, thus invoking the 
benefits and protections of its laws,” 
though in some cases, as with an 
intentional tort, the defendant might well 
fall within the State’s authority by reason 
of his attempt to obstruct its laws. In 
products-liability cases like this one, it is 
the defendant’s purposeful availment that 
makes jurisdiction consistent with 
“traditional notions of fair play and 
substantial justice.” 
  
A person may submit to a State’s 
authority in a number of ways. There is, 
of course, explicit consent. Presence 
within a State at the time suit commences 
through service of process is another 
example. Citizenship or domicile—or, by 
analogy, incorporation or principal place 
of business for corporations—also 
indicates general submission to a State’s 
powers. Each of these examples reveals 
circumstances, or a course of conduct, 
from which it is proper to infer an 
intention to benefit from and thus an 
intention to submit to the laws of the 
forum State. These examples support 
exercise of the general jurisdiction of the 
State’s courts and allow the State to 
resolve both matters that originate within 
the State and those based on activities 
and events elsewhere. By contrast, those 
who live or operate primarily outside a 
State have a due process right not to be 
subjected to judgment in its courts as a 
general matter. 
  
There is also a more limited form of 
submission to a State’s authority for 
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disputes that “arise out of or are 
connected with the activities within the 
state.” Where a defendant “purposefully 
avails itself of the privilege of conducting 
activities within the forum State, thus 
invoking the benefits and protections of 
its  laws,” it submits to the judicial power 
of an otherwise foreign sovereign to the 
extent that power is exercised in 
connection with the defendant’s activities 
touching on the State. In other words, 
submission through contact with and 
activity directed at a sovereign may 
justify specific jurisdiction “in a suit 
arising out of or related to the defendant’s 
contacts with the forum.”  
  
The imprecision arising from Asahi, for 
the most part, results from its statement 
of the relation between jurisdiction and 
the “stream of commerce.” The stream of 
commerce, like other metaphors, has its 
deficiencies as well as its utility. It refers 
to the movement of goods from 
manufacturers through distributors to 
consumers, yet beyond that descriptive 
purpose its meaning is far from exact. 
This Court has stated that a defendant’s 
placing goods into the stream of commerce 
“with the expectation that they will be 
purchased by consumers within the forum 
State” may indicate purposeful availment. 
But that statement does not amend the 
general rule of personal jurisdiction. It 
merely observes that a defendant may in 
an appropriate case be subject to 
jurisdiction without entering the forum—
itself an unexceptional proposition—as 
where manufacturers or distributors 
“seek to serve” a given State’s market. 
The principal inquiry in cases of this sort 
is whether the defendant’s activities 
manifest an intention to submit to the 
power of a sovereign. In other words, the 
defendant must “purposefully avai[l] itself 
of the privilege of conducting activities 
within the forum State, thus invoking the 
benefits and protections of its laws.” 

Sometimes a defendant does so by 
sending its goods rather than its agents. 
The defendant’s transmission of goods 
permits the exercise of jurisdiction only 
where the defendant can be said to have 
targeted the forum; as a general rule, it is 
not enough that the defendant might have 
predicted that its goods will reach the 
forum State. 
  
In Asahi, an opinion by Justice Brennan 
for four Justices outlined a different 
approach. It discarded the central concept 
of sovereign authority in favor of 
considerations of fairness and 
foreseeability. As that concurrence 
contended, “jurisdiction premised on the 
placement of a product into the stream of 
commerce [without more] is consistent 
with the Due Process Clause,” for “[a]s 
long as a participant in this process is 
aware that the final product is being 
marketed in the forum State, the 
possibility of a lawsuit there cannot come 
as a surprise.” It was the premise of the 
concurring opinion that the defendant’s 
ability to anticipate suit renders the 
assertion of jurisdiction fair. In this way, 
the opinion made foreseeability the 
touchstone of jurisdiction. 
  
The standard set forth in Justice 
Brennan’s concurrence was rejected in an 
opinion written by Justice O’Connor; but 
the relevant part of that opinion, too, 
commanded the assent of only four 
Justices, not a majority of the Court. That 
opinion stated: “The ‘substantial 
connection’ between the defendant and 
the forum State necessary for a finding of 
minimum contacts must come about by an 
action of the defendant purposefully 
directed toward the forum State. The 
placement of a product into the stream of 
commerce, without more, is not an act of 
the defendant purposefully directed 
toward the forum State.”  
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Since Asahi was decided, the courts have 
sought to reconcile the competing 
opinions. But Justice Brennan’s 
concurrence, advocating a rule based on 
general notions of fairness and 
foreseeability, is inconsistent with the 
premises of lawful judicial power. This 
Court’s precedents make clear that it is 
the defendant’s actions, not his 
expectations, that empower a State’s 
courts to subject him to judgment. 
  
The conclusion that jurisdiction is in the 
first instance a question of authority 
rather than fairness explains, for 
example, why the principal opinion in 
Burnham “conducted no independent 
inquiry into the desirability or fairness” of 
the rule that service of process within a 
State suffices to establish jurisdiction over 
an otherwise foreign defendant. As that 
opinion explained, “[t]he view developed 
early that each State had the power to 
hale before its courts any individual who 
could be found within its borders.” 
Furthermore, were general fairness 
considerations the touchstone of 
jurisdiction, a lack of purposeful 
availment might be excused where 
carefully crafted judicial procedures could 
otherwise protect the defendant’s 
interests, or where the plaintiff would 
suffer substantial hardship if forced to 
litigate in a foreign forum. That such 
considerations have not been deemed 
controlling is instructive.  
  
Two principles are implicit in the 
foregoing. First, personal jurisdiction 
requires a forum-by-forum, or sovereign-
by-sovereign, analysis. The question is 
whether a defendant has followed a 
course of conduct directed at the society or 
economy existing within the jurisdiction 
of a given sovereign, so that the sovereign 
has the power to subject the defendant to 
judgment concerning that conduct. 
Personal jurisdiction, of course, restricts 

“judicial power not as a matter of 
sovereignty, but as a matter of individual 
liberty,” for due process protects the 
individual’s right to be subject only to 
lawful power. But whether a judicial 
judgment is lawful depends on whether 
the sovereign has authority to render it. 
  
The second principle is a corollary of the 
first. Because the United States is a 
distinct sovereign, a defendant may in 
principle be subject to the jurisdiction of 
the courts of the United States but not of 
any particular state. This is consistent 
with the premises and unique genius of 
our Constitution. Ours is “a legal system 
unprecedented in form and design, 
establishing two orders of government, 
each with its own direct relationship, its 
own privity, its own set of mutual rights 
and obligations to the people who sustain 
it and are governed by it.” For 
jurisdiction, a litigant may have the 
requisite relationship with the United 
States Government but not with the 
government of any individual state. That 
would be an exceptional case, however. If 
the defendant is a domestic domiciliary, 
the courts of its home state are available 
and can exercise general jurisdiction. And 
if another state were to assert jurisdiction 
in an inappropriate case, it would upset 
the federal balance, which posits that 
each state has a sovereignty that is not 
subject to unlawful intrusion by other 
states. Furthermore, foreign corporations 
will often target or concentrate on 
particular states, subjecting them to 
specific jurisdiction in those forums. 
  
It must be remembered, however, that 
although this case and Asahi both involve 
foreign manufacturers, the undesirable 
consequences of Justice Brennan’s 
approach are no less significant for 
domestic producers. The owner of a small 
Florida farm might sell crops to a large 
nearby distributor, for example, who 
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might then distribute them to grocers 
across the country. If foreseeability were 
the controlling criterion, the farmer could 
be sued in Alaska or any number of other 
states’ courts without ever leaving town. 
And the issue of foreseeability may itself 
be contested so that significant expenses 
are incurred just on the preliminary issue 
of jurisdiction. Jurisdictional rules should 
avoid these costs whenever possible. 
  
The conclusion that the authority to 
subject a defendant to judgment depends 
on purposeful availment, consistent with 
Justice O’Connor’s opinion in Asahi, does 
not by itself resolve many difficult 
questions of jurisdiction that will arise in 
particular cases. The defendant’s conduct 
and the economic realities of the market 
the defendant seeks to serve will differ 
across cases, and judicial exposition will, 
in common-law fashion, clarify the 
contours of that principle. 
 

III. 
In this case, petitioner directed marketing 
and sales efforts at the United States. It 
may be that, assuming it were otherwise 
empowered to legislate on the subject, the 
Congress could authorize the exercise of 
jurisdiction in appropriate courts. That 
circumstance is not presented in this case, 
however, and it is neither necessary nor 
appropriate to address here any 
constitutional concerns that might be 
attendant to that exercise of power. Nor is 
it necessary to determine what 
substantive law might apply were 
Congress to authorize jurisdiction in a 
federal court in New Jersey. A sovereign’s 
legislative authority to regulate conduct 
may present considerations different from 
those presented by its authority to subject 
a defendant to judgment in its courts. 
Here the question concerns the authority 
of a New Jersey state court to exercise 
jurisdiction, so it is petitioner’s purposeful 
contacts with New Jersey, not with the 

United States, that alone are relevant. 
  
Respondent has not established that J. 
McIntyre engaged in conduct purposefully 
directed at New Jersey. Recall that 
respondent’s claim of jurisdiction centers 
on three facts: The distributor agreed to 
sell J. McIntyre’s machines in the United 
States; J. McIntyre officials attended 
trade shows in several States but not in 
New Jersey; and up to four machines 
ended up in New Jersey. The British 
manufacturer had no office in New Jersey; 
it neither paid taxes nor owned property 
there; and it neither advertised in, nor 
sent any employees to, the State. Indeed, 
after discovery the trial court found that 
the “defendant does not have a single 
contact with New Jersey short of the 
machine in question ending up in this 
state.” These facts may reveal an intent to 
serve the U.S. market, but they do not 
show that J. McIntyre purposefully 
availed itself of the New Jersey market. 
  
It is notable that the New Jersey Supreme 
Court appears to agree, for it could “not 
find that J. McIntyre had a presence or 
minimum contacts in this State—in any 
jurisprudential sense—that would justify 
a New Jersey court to exercise jurisdiction 
in this case.” The court nonetheless held 
that petitioner could be sued in New 
Jersey based on a “stream-of-commerce 
theory of jurisdiction.” As discussed, 
however, the stream of commerce 
metaphor cannot supersede either the 
mandate of the Due Process Clause or the 
limits on judicial authority that Clause 
ensures. The New Jersey Supreme Court 
also cited “significant policy reasons” to 
justify its holding, including the State’s 
“strong interest in protecting its citizens 
from defective products.” That interest is 
doubtless strong, but the Constitution 
commands restraint before discarding 
liberty in the name of expediency. 
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**** 
 
Due process protects petitioner’s right to 
be subject only to lawful authority. At no 
time did petitioner engage in any 
activities in New Jersey that reveal an 
intent to invoke or benefit from the 
protection of its laws. New Jersey is 
without power to adjudge the rights and 
liabilities of J. McIntyre, and its exercise 
of jurisdiction would violate due process. 
  

 
 

BLUE CRUSH 
 
We grew here, you flew here. You don’t 
live here, you don’t surf here. 

 
 

Goodyear Dunlop Tires Operations, 
S.A. v. Brown 

Supreme Court of the United States 
(2011) 

 
This case concerns the jurisdiction of state 
courts over corporations organized and 
operating abroad. We address, in 
particular, this question: Are foreign 
subsidiaries of a United States parent 
corporation amenable to suit in state 
court on claims unrelated to any activity 
of the subsidiaries in the forum State? 
 

I. 
On April 18, 2004, a bus destined for 
Charles de Gaulle Airport overturned on a 
road outside Paris, France. Passengers on 
the bus were young soccer players from 
North Carolina beginning their journey 
home. Two 13–year–olds, Julian Brown 
and Matthew Helms, sustained fatal 
injuries. The boys’ parents, respondents in 
this Court, filed a suit for wrongful-death 
damages in the Superior Court of Onslow 
County, North Carolina, in their capacity 
as administrators of the boys’ estates. 
Attributing the accident to a tire that 

failed when its plies separated, the 
parents alleged negligence in the “design, 
construction, testing, and inspection” of 
the tire.  
  
Goodyear Luxembourg Tires, SA 
(Goodyear Luxembourg), Goodyear 
Lastikleri T.A.S. (Goodyear Turkey), and 
Goodyear Dunlop Tires France, SA 
(Goodyear France), petitioners here, were 
named as defendants. Incorporated in 
Luxembourg, Turkey, and France, 
respectively, petitioners are indirect 
subsidiaries of Goodyear USA, an Ohio 
corporation also named as a defendant in 
the suit. Petitioners manufacture tires 
primarily for sale in European and Asian 
markets. Their tires differ in size and 
construction from tires ordinarily sold in 
the United States. They are designed to 
carry significantly heavier loads, and to 
serve under road conditions and speed 
limits in the manufacturers’ primary 
markets.  
 
**** 
 
In contrast to the parent company, 
Goodyear USA, which does not contest the 
North Carolina courts’ personal 
jurisdiction over it, petitioners are not 
registered to do business in North 
Carolina. They have no place of business, 
employees, or bank accounts in North 
Carolina. They do not design, 
manufacture, or advertise their products 
in North Carolina. And they do not solicit 
business in North Carolina or themselves 
sell or ship tires to North Carolina 
customers. Even so, a small percentage of 
petitioners’ tires (tens of thousands out of 
tens of millions manufactured between 
2004 and 2007) were distributed within 
North Carolina by other Goodyear USA 
affiliates. These tires were typically 
custom ordered to equip specialized 
vehicles such as cement mixers, waste 
haulers, and boat and horse trailers. 
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Petitioners state, and respondents do not 
here deny, that the type of tire involved in 
the accident, a Goodyear Regional RHS 
tire manufactured by Goodyear Turkey, 
was never distributed in North Carolina. 
  
Petitioners moved to dismiss the claims 
against them for want of personal 
jurisdiction. The trial court denied the 
motion, and the North Carolina Court of 
Appeals affirmed. Acknowledging that the 
claims neither “related to, nor . . . ar[o]se 
from, [petitioners’] contacts with North 
Carolina,” the Court of Appeals confined 
its analysis to “general rather than 
specific jurisdiction,” which the court 
recognized required a “higher threshold” 
showing: A defendant must have 
“continuous and systematic contacts” with 
the forum. That threshold was crossed, 
the court determined, when petitioners 
placed their tires “in the stream of 
interstate commerce without any 
limitation on the extent to which those 
tires could be sold in North Carolina.” 
  
Nothing in the record, the court observed, 
indicated that petitioners “took any 
affirmative action to cause tires which 
they had manufactured to be shipped into 
North Carolina.” The court found, 
however, that tires made by petitioners 
reached North Carolina as a consequence 
of a “highly-organized distribution 
process” involving other Goodyear USA 
subsidiaries. Petitioners, the court noted, 
made “no attempt to keep these tires from 
reaching the North Carolina market.” 
Indeed, the very tire involved in the 
accident, the court observed, conformed to 
tire standards established by the U.S. 
Department of Transportation and bore 
markings required for sale in the United 
States. As further support, the court 
invoked North Carolina’s “interest in 
providing a forum in which its citizens are 
able to seek redress for [their] injuries,” 
and noted the hardship North Carolina 

plaintiffs would experience “[were they] 
required to litigate their claims in 
France,” a country to which they have no 
ties. The North Carolina Supreme Court 
denied discretionary review.  
 
We granted certiorari to decide whether 
the general jurisdiction the North 
Carolina courts asserted over petitioners 
is consistent with the Due Process Clause 
of the Fourteenth Amendment.  

 
II. 
A. 

The Due Process Clause of the Fourteenth 
Amendment sets the outer boundaries of a 
state tribunal’s authority to proceed 
against a defendant. The canonical 
opinion in this area remains International 
Shoe, in which we held that a State may 
authorize its courts to exercise personal 
jurisdiction over an out-of-state defendant 
if the defendant has “certain minimum 
contacts with [the State] such that the 
maintenance of the suit does not offend 
‘traditional notions of fair play and 
substantial justice.’”  
  
Endeavoring to give specific content to the 
“fair play and substantial justice” concept, 
the Court in International Shoe classified 
cases involving out-of-state corporate 
defendants. First, as in International 
Shoe itself, jurisdiction unquestionably 
could be asserted where the corporation’s 
in-state activity is “continuous and 
systematic” and that activity gave rise to 
the episode-in-suit. Further, the Court 
observed, the commission of certain 
“single or occasional acts” in a State may 
be sufficient to render a corporation 
answerable in that State with respect to 
those acts, though not with respect to 
matters unrelated to the forum 
connections. The heading courts today use 
to encompass these two International 
Shoe categories is “specific jurisdiction.” 
Adjudicatory authority is “specific” when 
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the suit “aris[es] out of or relate[s] to the 
defendant’s contacts with the forum.”  
  
International Shoe distinguished from 
cases that fit within the “specific 
jurisdiction” categories, “instances in 
which the continuous corporate operations 
within a state [are] so substantial and of 
such a nature as to justify suit against it 
on causes of action arising from dealings 
entirely distinct from those activities.” 
Adjudicatory authority so grounded is 
today called “general jurisdiction.” For an 
individual, the paradigm forum for the 
exercise of general jurisdiction is the 
individual’s domicile; for a corporation, it 
is an equivalent place, one in which the 
corporation is fairly regarded as at home.  
  
Since International Shoe, this Court’s 
decisions have elaborated primarily on 
circumstances that warrant the exercise 
of specific jurisdiction, particularly in 
cases involving “single or occasional acts” 
occurring or having their impact within 
the forum State. As a rule in these cases, 
this Court has inquired whether there 
was “some act by which the defendant 
purposefully avail[ed] itself of the 
privilege of conducting activities within 
the forum State, thus invoking the 
benefits and protections of its laws.”  
 
**** 
  
In only two decisions postdating 
International Shoe has this Court 
considered whether an out-of-state 
corporate defendant’s in-state contacts 
were sufficiently “continuous and 
systematic” to justify the exercise of 
general jurisdiction over claims unrelated 
to those contacts: Perkins v. Benguet 
Consol. Mining Co. (general jurisdiction 
appropriately exercised over Philippine 
corporation sued in Ohio, where the 
company’s affairs were overseen during 
World War II); and Helicopteros 

(helicopter owned by Colombian 
corporation crashed in Peru; survivors of 
U.S. citizens who died in the crash, the 
Court held, could not maintain wrongful-
death actions against the Colombian 
corporation in Texas, for the corporation’s 
helicopter purchases and purchase-linked 
activity in Texas were insufficient to 
subject it to Texas court’s general 
jurisdiction). 
 

B. 
To justify the exercise of general 
jurisdiction over petitioners, the North 
Carolina courts relied on the petitioners’ 
placement of their tires in the “stream of 
commerce.” The stream of commerce 
metaphor has been invoked frequently in 
lower court decisions permitting 
“jurisdiction in products liability cases in 
which the product has traveled through 
an extensive chain of distribution before 
reaching the ultimate consumer.” 
Typically, in such cases, a nonresident 
defendant, acting outside the forum, 
places in the stream of commerce a 
product that ultimately causes harm 
inside the forum. 
  
Many states have enacted long-arm 
statutes authorizing courts to exercise 
specific jurisdiction over manufacturers 
when the events in suit, or some of them, 
occurred within the forum state. For 
example, the “Local Injury; Foreign Act” 
subsection of North Carolina’s long-arm 
statute authorizes North Carolina courts 
to exercise personal jurisdiction in “any 
action claiming injury to person or 
property within this State arising out of 
[the defendant’s] act or omission outside 
this State,” if, “in addition[,] at or about 
the time of the injury,” “[p]roducts 
. . . manufactured by the defendant were 
used or consumed, within this State in the 
ordinary course of trade.” As the North 
Carolina Court of Appeals recognized, this 
provision of the State’s long-arm statute 
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“does not apply to this case,” for both the 
act alleged to have caused injury (the 
fabrication of the allegedly defective tire) 
and its impact (the accident) occurred 
outside the forum.  
 
The North Carolina court’s stream of 
commerce analysis elided the essential 
difference between case-specific and all-
purpose (general) jurisdiction. Flow of a 
manufacturer’s products into the forum, 
we have explained, may bolster an 
affiliation germane to specific jurisdiction. 
But ties serving to bolster the exercise of 
specific jurisdiction do not warrant a 
determination that, based on those ties, 
the forum has general jurisdiction over a 
defendant.  
  
A corporation’s “continuous activity of 
some sorts within a state,” International 
Shoe instructed, “is not enough to support 
the demand that the corporation be 
amenable to suits unrelated to that 
activity.”  
  
Helicopteros concluded that “mere 
purchases [made in the forum State], even 
if occurring at regular intervals, are not 
enough to warrant a State’s assertion of 
[general] jurisdiction over a nonresident 
corporation in a cause of action not 
related to those purchase transactions.” 
We see no reason to differentiate from the 
ties to Texas held insufficient in 
Helicopteros, the sales of petitioners’ tires 
sporadically made in North Carolina 
through intermediaries. Under the 
sprawling view of general jurisdiction 
urged by respondents and embraced by 
the North Carolina Court of Appeals, any 
substantial manufacturer or seller of 
goods would be amenable to suit, on any 
claim for relief, wherever its products are 
distributed.  
  
Measured against Helicopteros and 
Perkins, North Carolina is not a forum in 

which it would be permissible to subject 
petitioners to general jurisdiction. Unlike 
the defendant in Perkins, whose sole 
wartime business activity was conducted 
in Ohio, petitioners are in no sense at 
home in North Carolina. Their attenuated 
connections to the State fall far short of 
the “the continuous and systematic 
general business contacts” necessary to 
empower North Carolina to entertain suit 
against them on claims unrelated to 
anything that connects them to the State.  

 
 

Quote 
Harry Potter and the Order of the 

Phoenix 
 

Harry Potter: Working hard is 
important. But there is something that 
matters even more, believing in yourself. 

 
 

THROUGH THE LOOKING GLASS 
Lewis Carroll 

 
 “When I use a word,” Humpty Dumpty 
said in rather a scornful tone, “it means 
just what I choose it to mean—neither 
more nor less.” 
 
“The question is,” said Alice, “whether you 
can make words mean so many different 
things.” 
 
“The question is,” said Humpty Dumpty, 
“which is to be master—that’s all.” 

 
 
 

[Here ends the Source Packet.]



 
 
 

 
 
 

 

 


